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PREFACE. 


The  chief  object  of  the  present  work  is  to  supply  the 
student  with  a  book  upon  the  subject  of  Common  Law 
(or,  in  other  words,  of  the  Law  as  usually  administered 
in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  of  the  High  Court  of  Justice)  which,  whilst 
being  elementary  and  readable  on  the  one  hand,  yet 
also  goes  sufficiently  into  the  subject  to  prepare  the 
student  for  examination  upon  it.     The  present  work 
is  indeed  written  mainly  with  a  view  to  the  Exami- 
nations of  the  Incorporated  Law  Society,  for  which  the 
author  has  had  considerable  experience  in  reading  with 
students ;  but  at  the  same  time  he  trusts  it  may  be 
found   useful   to   those  who  are   adopting   the   other 
branch  of  the  profession.     The  author  does  not  con- 
sider that  any  apology  is  necessary  for  presenting  this 
work,  it  being  new  in  its  design  as  offering  to  the 
student  a  comparatively  short  volume  combining  the 
plain    and    popular    divisions    of    "  Contracts "    and 
"Torts,"  and  keeping  as  much  as  possible  from  all 
matters  of  practice  and  from  Criminal  Law,  and  also 
from  all  matters  of  an  exceptional  nature  and  likely 
neither  to  be  useful  in  examination  nor  in  practice. 
In  addition  to  the  two  main  divisions  the  author  has 
added  another,  in  which  the  subjects  of  "  Damages  " 
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PRINCIPLES  OF  THE  COMMON  LAW. 


INTEODUCTION. 

The  origin  of  the  Common  Law  of  England,  though  it  The  origin 
cannot  be  now  certainly  and  surely  found,  being  lost  **^*^®*^®"" 
in  antiquity,  may  probably  be  set  down  to  the  custom 
and  usages  in  the  first  instance  of  the  early  Britons, 
afterwards  amended  and  increased  by  those  of  the 
Bomans  and  other  nations  who  spread  themselves  over 
the  country,  and  being  originally  of  a  narrow  and 
limited  kind,  increasing  according  to  the  necessities  of 
mankind,  until,  in  the  present  highly  artificial  state  in 
which  we  live,  it  has  assumed  such  wide  dimensions  as 
to  make  it  difficult  to  believe  in  its  early  foundation. 
The  term  "common  law"  would  seem,  according  to 
Blackstone  (a),  to  have  originated  in  contradistinction 
to  other  laws,  or  more  reasonably  as  a  law  common  and 
general  to  the  whole  realm,  and  used  in  a  wide  and 
large  sense,  comprehends  now  not  only  the  general  law 
of  the  realm  but  also  that  given  out  by  statute ;  and  it 
may  be  divided  as  of  two  kinds,  viz. :  (1)  The  lex  non 
seripta,  or  unwritten  law ;  and  (2)  The  lex  scripta,  or 
written  law.  With  regard  to  the  former  division  in 
the  very  ancient  times,  in  consequence  of  the  utter 
ignorance  of  the  mass  of  the  people,  the  laws  could  not 
be,  and  were  not,  reduced  into  writing,  but  were  to  a 
certain  extent  transmitted  from  age  to  age  by  word  of 


(a)  I  Bl.  Cora.  67. 
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mouth.  Bnt  this  is  not  all  that  is  included  in  the  lex 
non  scripta,  which  term  is  indeed  used  in  contradistinc- 
tion to  the  statute  law,  which  forms  the  actual  lex 
.  scripia,  for,  as  is  stated  by  Blackstone  (&),  now  the 
monuments  and  records  of  our  legal  customs  are  con- 
tained in  the  books  of  the  reports  of  the  judges  from 
time  to  time,  and  in  the  treatises  of  the  different 
writers,  commencing  at  periods  of  high  antiquity  and 
continued  until  the  present  time.  With  regard  to  the 
latter  division,  viz.  the  lex  sanpta,  this,  as  has  been 
said,  comprises  the  statute  law  of  the  realm.  In  the 
earlier  times  but  little  attention  was  given  to  the  laws, 
and,  indeed,  from  the  essentially  warlike  nature  of  the 
people  it  was  not  the  greatest  requirement ;  but  gradu- 
ally, as  civilization  advanced,  the  lex  nan  scripta  was 
found  insufficient,  or  indeed  contrary,  sometimes,  to 
the  benefit  of  the  country,  and  the  direct  intervention 
of  the  legislature  was  required  to  amend,  alter,  and 
vary,  or  in  some  cases  to  simply  declare,  the  law  when 
doubts  had  arisen  on  it.  As  civilization  has  increased, 
and  age  after  age  has  become  more  and  more  artificial, 
so  the  statute  law  has  increased,  as  is  evidenced  by  the 
multitude  of  the  Acts  of  Parliament  necessary  to  be 
referred  to  by  the  student  of  our  laws. 

As  to  the  It  might  be  interesting,  and  perhaps  useful,  to  here 

advantages       enter  iuto  the  consideration  of  the  relative  advantage 

of  a  cotle  ^^ 

and  disadvantage  of  a  code  of  laws,  but  such  a  discus- 
sion would  be  beyond  the  scope  of  a  work  like  the 
present,  and  the  subject  must  be  dismissed  with  a  few 
remarks.  True,  there  is  in  our  present  system  of  laws 
the  disadvantage,  that  it  involves  to  master  it  deep 
and  intricate  study,  and  requires  to  be  traced  back  to 
the  earliest  times  to  understand  various  reasonings; 
but,  on  the  other  hand,  though  a  code  would  do  away 
with  this  necessity  of  historical  research,  yet  it  would 
present  law  in  a  much  more  inflexible  state  than  at 


{h)  1  Bl.  Com.  63. 
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present,  and  as  no  code  could  be  perfect,  it  is  to  be 
feared  that  doubts  of  construction  and  the  like  would 
arise,  and  perhaps,  therefore,  to  leaye  things  on  their 
present  foundation  would  be  well. 

The  term  ^^  common  law  "  has  also  been  used  in  con-  Common  law 
tradistinction  to  equity  jurisprudence,  which  is  of  later  ^m^helTfrom 
growth,  and  comprehends  matters  of  natural  justice  equity. 
(being  other  than  matters  of  mere  conscience),  for 
which  courts  of  law  gave  no  relief,  or  no  proper  relief. 
In  the  opinion  of  the  author  this  distinction  between 
common  law  and  equity  must  always  exist,  for  although 
the  Judicature  Acts  of  1873  and  1875,  to  a  certain 
extent,  fuse  law  and  equity,  and  though  also  the  rules 
of  equity  are  to  govern  where  they  have  clashed  with 
the  rules  of  law  (as  will  be  frequently  noticed  in  the 
course  of  the  following  pages),  yet  as  certain  matters 
were  formerly  strictly  the  subjects  of  cognizance  in  the 
common  law  courts  and  others  in  the  Court  of  Chan- 
cery, so  the  like  matters  respectively  are  and  will  be 
commenced  and  carried  on  in  the  analogous  division  of 
the  present  High  Court  of  Justice. 

It  is  important  to  have  a  clear  and  correct  idea  of  Of  the  nature 
the  nature  of  a  person's  rights  which  will  entitle  Wm^[*P^°^* 
to  maintain  an  action  for  their  infringement.    The  two  will  entitle 
main  divisions  of  the  present  work  are  into  Contracts  ^  ^^  ™"j°'^ 
«nd  Torts.    In  the  case  of  the  infringement  of  any 
person's  legal  rights,  %,e.  if  a  valid  contract  be  broken, 
or  a  tortious  act  committed,  the  other  party  to  the  con- 
tract, or  the  person  against  whom  the  tort  was  com- 
mitted, has  a  right  of  action  in  respect  of  such  breach 
of  contract  or  tortious  act,  and.  even  though  he  suffers 
no  substantial  damage,  yet  he  has  his  right  of  action. 
The  rule  upon  this  point  is,  that  Injuria  sine  damno  injuria  sine 
will   entitle  a  person  to  maintain  an  action,  which,  ^"^^^ 
plainly  expressed,  means  that  when  a  person  has  suf- 
fered what  in  the  eyes  of  the  law  is  looked  upon  as  a 

B  2 


1  INTRODUCTION. 

leffcU  injury^  he  mnst  have  a  corresponding  right  of 
action,  even  though  he  has  suffered  no  harm.  This  is 
well  illustrated  by  the  widely  known  case  of  Ashby  v. 
White  (e),  which  was  an  action  against  a  return- 
ing officer,  for  maliciously  refusing  to  receive  the 
plaintiff's  vote  on  an  election  of  burgesses  to  serve  in 
Parliament,  and  it  was  held  that  the  defendant  having 
so  maliciously  refused  to  receive  the  plaintiff's  vote, 
although  the  members  for  whom  he  wished  to  vote 
were  actually  elected,  and  therefore  he  suffered  no 
damage,  yet  he  had  a  good  right  of  action,  for  he  had  a 
legal  right  to  vote,  and  that  right  was  infringed. 

On  the  other  hand,  there  are  many  cases  in  which  a 
person,  although  he  suffers  damage  by  the  act  of 
another,  yet  has  no  right  of  action,  because  there  has 
hem  no  infringement  of  what  the  law  looks  upon  as  a 
legal  right,  and  this  is  expressed  by  the  maxim,  that 
Pamnum  sine  Damnvm  sine  injuria  will  not  suffice  to  maintain  an 
mjwria.  action.     Thus,  in  an  action  of  seduction,  unless  loss 

of  service  by  the  plaintiff  is  proved,  the  action  cannot 
be  maintained,  for  though  the  plaintiff  may  have  suf- 
fered damage  without  the  loss  of  service,  yet  he  has 
not  sustained  what  in  the  eyes  of  the  law  is  looked 
upon  as  an  injury.  The  best  instance,  however,  on  this 
point,  is  perhaps  found  in  the  principle  that  a  person 
may  deal  with  the  soil  of  his  own  lands  as  he  thinks 
fit,  so  that  if  he  digs  down  and  thus  deprives  his  neigh- 
bour of  water  that  would  otherwise  percolate  through 
the  land,  to  his  great  detriment,  yet  this  does  not 
constitute  the  invasion  of  a  legal  right,  and  will  not 
sustain  an  action  {d).  It  is  merely  Damnum  sine 
injuria.  However,  in  the  words  of  Mr.  Broom,  in 
his  '  Commentaries  on  the  Common  Law,'  ''  in  the  vast 
majority  of  cases  which  are  brought  into  courts  of 


(c)  1  S.  L.  C.  251 ;  Lord  Raymond,  938. 

{(i)  Acton  V.  Blundell,  12  M.  &  W.  324 ;  Chasemore  v.  Jiichards,  7  H.  L.  C. 
349. 
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justice,  both  damnum  and  injuria  combine  in  support 
of  the  claim  pnt  forth,  the  object  of  the  plaintiff 
nsnally  being  to  recover  by  his  action  substantial 
damages  "  {e). 

Haying,  therefore,  in  these  few  remarks,  endeavoured 
to  introduce  the  student  to  the  subject  of  common  law, 
and  the  nature  of  the  legal  right  in  respect  of  which  a 
person  has  a  remedy,  let  us  proceed  to  our  first  chief 
subject,  viz.  that  of  contracts. 


(e)  Broom's  Conu.  112 ;  mnd  see  generally  apon  the  sabject  discussed 
abore.  Broom's  Corns.  78-112. 
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PART  I. 

OF  CONTRACTS. 


CHAPTER  I. 

OF  THE  DIFFERENT  KINDS  OF  CONTRACTS,   THEIR  BREACH, 
AND   THE  RULES  FOR   THEIR  CONSTRUCTION. 

Definition  of  a  A  CONTRACT  may  be  defined  as  some  obligation  of  a  legal 
^°*''**^*»  *°^  nature — either  by  matter  of  record,  deed,  writing,  or 
sions  of  word  of  month — to  do,  or  refrain  from  doing,  some  act. 

contracts.         Contracts  are  usually  divided  as  of  three  kinds,  viz. : — 

1.  Contracts  of  record,  i.e.  obligations  proceeding 
from  some  court  of  record,  such  as  judgments,  recog- 
nizances, and  cognovits. 

2.  Specialties^  i.e.  contracts  evidenced  by  writing, 
sealed  and  delivered. 

3.  Simple  contracts,  i.e.  those  not  included  in  the 
foregoing,  and  which  may  be  either  by  writing,  not 
under  seal,  or  by  mere  word  of  mouth. 

Contracts  may  also  be  divided  as  to  their  nature 
into — 

1.  Eatpress  contracts,  i.e.  those  the  effect  of  which  is 
openly  expressed  by  the  facts ;  and 

2.  Implied  contracts,  viz.  those  which  are  dictated 
by  the  law,  as,  for  instance,  if  a  person  goes  into  a  shop 
and  orders  goods,  his  contract  to  pay  their  proper  value 
is  implied. 
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Again,  contracts  are  divided,  with  reference  to  the 
time  of  their  performances,  into — 

1.  Executed  contracts,  and 

2.  Executory  contracts. 

Haying,  therefore,  three  different  divisions  of  con-  Contracu  of 
tracts,  let  us  proceed  to  consider  each  of  such  divisions  [e^jj^^n-****^^ 
separately ;  and  as  to  the  first  division,  the  most  impor-  the  most 
tant  kind  of  contracts,  technically  speaking,  are  contracts  '"P®*^***^* 
of  record,  they  proceeding  from  some  court  of  record, 
but  in  a  practical  sense  they  may  be  set  down  as  the 
least  important,  for,  with  the  exception  of  judgments, 
they  are  not  of  constant  occurrence,  and  even  judg- 
ments, considered  in  the  light  of  contracts  simply,  are 
not  entitled  to  much  discussion,  although,  considered 
in  other  ways,  they  are  of  great  importance.    As  we 
have  given  as  instances  of  contracts  of  record,  judg- 
ments, recognizances,  and  cognovits,  it  will  be  well  at 
the  outset  to  have  a  clear  understanding  of  what  each 
of  these  are,  and  then  consider  the  peculiarities  of 
contracts  of  record  generally,   but  yet  mainly   with 
reference  to  judgments  as  being  the  only  contracts  of 
record  that  ordinarily  or  usually  occur. 

A  judgment  is  defined  to  be  the  sentence  of  the  law  Definition  of 
pronounced  by  the  Court  upon  the  matter  appearing  *  ^^  g™«nt. 
from  the  previous  proceedings  in  the  suit  (/).  It  is 
obtained  by  issuing  out  a  writ  of  suinmons,  on  which 
the  defendant  either  makes  default,  whereby  judgment 
is  awarded  in  consequence  of  such  default,  or  the  case 
is  tried  and  on  a  verdict  judgment  awarded  in  accord- 
ance with  it. 

A  recognizance  is  an  acknowledgment  upon  record  Definition  of  a 
of  a  former  debt,  and  he  who  so  acknowledges  such  debt  ^^^i^^^^^^^- 


(/■)  Brown's  Law  Diet.  198. 
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to  be  due  is  termed  the  recognizor,  and  he  to  whom 
or  for  whose  benefit  he  makes  such  acknowledgment  is 
termed  the  recognizee.  It  is  yery  similar  to  a  bond, 
but  whereas  a  bond  creates  a  new  debt,  a  recognizance 
is  merely  an  acknowledgment  upon  record  of  an  antece- 
dent debt  {ff). 


DefiDition  of 
a  cognovit. 


EsseDtials  as 
to  execution. 


A  cognovit  is  an  instrument  signed  by  a  defendant  in 
an  action  actually  commenced  confessing  the  plaintiff's 
demand  to  be  jnst,  and  empowering  the  plaintiff  to  sign 
judgment  against  him  in  default  of  his  paying  the 
plaintiff  the  sum  due  to  him  within  the  time  mentioned 
in  the  cognovit  (A).  By  1  &  2  Vict.  c.  110,  it  was  pro- 
vided for  the  protection  of  ignorant  persons,  who  might 
be  persuaded  into  executing  a  cognovit,  that  it  must 
be  attested  by  an  attorney,  and  this  protection  has  been 
still  further  extended  by  32  &  33  Vict.  c.  62  (t),  which 
provides  that ''  after  the  commencement  of  this  Act  (i) 
a  warrant  of  attorney  to  confess  judgment  in  any  per- 
sonal action,  or  cognovit  actionem,  given  by  any  person 
shall  not  be  of  any  force  unless  there  is  present  some 
attorney  of  one  of  the  superior  courts  on  behalf  of  such 
person  expressly  named  by  him,  and  attending  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  executed,  which 
attorney  shall  subscribe  his  name  as  a  witness  to  the 
due  execution  thereof,  and  thereby  declare  himself  to 
be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney ;"  and  also  (Z) 
that  "  if  not  so  executed  it  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did,  in 
fact,  understand  the  nature  and  effect  thereof,  or  was 
fully  informed  of  the  same." '  In  the  foregoing  enact- 


(g)  Brown's  Law  Diet.  303. 

(A)  Ibid.  67. 

(0  Sect  24. 

{k)  1st  January,  1870. 

(0  Sect.  25. 
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ment  it  will  be  noticed  that  a  warrant  of  attorney  is 
mentioned,  being  placed  nnder  the  same  provisions  as 
to  execution  as  is  a  cognoyit,  and  as  the  two  are  some- 
times confosed  by  stndents  it  may  be  well  to  point  out 
that  there  is  this  difference  between  them,  viz.  that  a  Difference 
cognoyit  is  a  written  confession  of  some  existing  action,  ^^'^••n  • 
whilst  a  warrant  of  attorney  is  simply  a  power  given  attornej  and 
to  an  attorney  or  attorneys  to  appear  in  some  action  *  «>P^oTit. 
commenced,  or  to  be  commenced,  and  allow  judgment 
to  be  entered  np.     Cognovits  require  to  be  filed  in 
the  Queen's  Bench  Division  of  the  High  Court  of 
Justice  within  twenty-one  days  after  execution  (m)  ; 
and  the  same  provision  is  made  as  to  warrants  of  at- 
torney (n),  and  also  as  to  judge's  orders  made  by  the 
consent  of  a  defendant  in  a  personal  action,  whereby 
the  plaintiff  is  authorized  forthwith,  or  at  any  future 
time,  to  sign  or  enter  up  judgment,  or  to  issue  or  to 
take  out  execution  (o). 

Now  as  to  the  peculiarities  of  contracts  of  record  Of  the  pecu- 
generally,  but  mainly  with  reference  to  judgments.        I^^^u  of 

record,  par- 

1.  Being  of  the  highest  nature  of  aU  eontraets,  they  ]udgmenu, 
have  the  effect  of  merging  either  a  eimfle  contract  or  a\.  Merger. 
contra/^  entered  into  hy  deed  (a  specialty). — It  is  a  prin- 
ciple, not  only  with  regard  to  contracts  but  also  estates, 
that  a  larger  interest  swallows  up  or  extinguishes  a 
lesser  one.  If  a  person  has  an  estate  for  years,  and 
afterwards  acquires  an  estate  in  fee  simple,  the  former 
estate  for  years  is  lost  in  the  greater  estate  in  fee,  and 
so  here,  if  there  is  an  ordinary  contract  by  parol  in 
writing  or  by  deed,  and  judgment  is  recovered  on  it, 
the  judgment  merges  the  rights  on  the  former  contract, 
and  the  person's  rights  henceforth  are  on  the  new  and 
higher  contract,  the  judgment. 


(m)  32  &  33  Vict.  c.  62,  s.  26. 

(n)  Ibid. 

(o)  Ibid.  s.  27. 
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2.  Estoppel.  2.  They  have  the  effect  of  estopping  the  parties  to  them. 
— Estoppel  has  been  defined  as  a  term  of  law  whereby  a 
person  is  stopped  or  hindered  from  denying  a  matter 
already  stated  {p\  and  it  is  because  of  the  high  nature 
of  contracts  of  record  that  whilst  they  remain  in  exist- 
ence they  are  conclosiye,  for  no  one  can  aver  against  a 
record,  and  this  has  been  stated  by  Lord  Coke,  as  fol- 
lows: "The  Bolls  being  the  records  or  memorials  of 
the  judges  of  the  court  of  record,  impart  in  them  such 
uncontrollable  credit  and  verity  as  they  admit  of  no 
averment,  plea,  or  proof  to  the  contrary  "  (j).  This  is 
well  illustrated  by  a  somewhat  recent  case,  in  which  the 
plaintiff  was  formerly  clerk  of  the  peace,  and  having  been 
dismissed,  brought  an  action  against  the  defendant,  his 
successor  in  the  office,  to  try  his  right  to  certain  fees  of 
office.  It  appeared  that  the  justices  had  at  quarter 
sessions  found  that  the  plaintiff  had  been  guilty  of 
contumaciously  refusing  to  record  an  order  that  had 
been  made  by  them  as  he  should  have  done,  and  there- 
fore they  had  dismissed  him  from  his  office,  which  they 
were  justified  on  such  a  fact  in  doing.  The  court  here 
decided  that  the  plaintiff  was  estopped  in  this  action 
from  denying  the  validity  of  the  order  so  made  at 
quarter  sessions  (r). 

Duche$9of  The  leading  authority  generally  referred  to  on  the 

l^itotCa  point  of  estoppel  by  matter  of  record  is  the  Duchess  of 
Kingston's  Case  (s),  which  goes  to  shew  that  a  judg- 
ment is  only  a  conclusive  estoppel  where  the  same 
matter  is  directly  involved  in  it,  and  not  where  it  is 
only  incidentally  involved,  and  also  that,  even  although 
it  might  be  otherwise  a  conclusive  estoppel,  yet  that 
it  may  always  be  avoided  by  shewing  fraud  or  col- 
lusion. 


(/))  Brown's  I-aw  Diet.  144.     See  also  jwat,  p.  14. 

Iq)  1  Inst.  260. 

(r)   Wildes  v.  Husscll,  L.  R.  I  C.  P.  722. 

(s)  2  S.  L.  C.  760 ;  Bui.  N.  P.  244. 
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3.  They  require  no  eoneidercUion. — This   peculiarity  3.  A»  to 
results  from  the  preceding  one  of  estoppel ;  the  want  of  «>°«id«""<>'»- 
consideration  can  be  no  defence  or  objection  to  proceed- 
ings on  a  judgment  or  other  record,  which,  as  we  have 

seen,  the  party  is  estopped  from  denying. 

4.  A  judgment  had  same  priority  in  payment. — Until  *•  /» to 
very  lately,  in  the  administration  of  an  insolvent  estate  JTyment? 
in  equity,  a  judgment  creditor  stood  first  in  the  order 

of  creditors,  provided  his  judgment  was  duly  registered 
under  1  &  2  Vict.  c.  110  (presently  noticed  under  the 
fifth  peculiarity  of  these  contracts),  which  was  an  im- 
portant advantage  if  the  estate  was  insufficient  to  pay 
every  one  {{).  The  Judicature  Act,  1875  (w),  however, 
now  does  away  with  this  peculiarity,  by  providing  that 
the  same  rules  shall  prevail  as  to  the  respective  rights 
of  secured  and  unsecured  creditors  as  are  in  force  in 
bankruptcy ;  that  is  to  say,  that  all  debts  shall  rank 
pari  paetu. 

5.  A  judgment  constituted  a  charge  on  the  lands  of  the  5.  A8tocharg- 
judgtneni  debtor  (x). — ^This,  again,  is  a  peculiarity  of  *°^  *°  ^' 
the  past,  and  the  following  is  a  short  summary  of  the 

past  and  present  laws  upon  the  subject  (y) : — 

By  13  Ed.  1,  c.  18,  half  a  judgment  debtor's  lands 
could  be  taken  in  execution  under  a  writ  of  elegit. 

By  29  Car.  2,  c.  3,  sect.  10,  execution  could  also  be 
issued  to  the  above  extent  on  judgments  entered  up 

(i)  And  lately  this  advantage  did  not  only  apply  to  English  jadgments, 
but  also  to  Irish  judgments  and  Scotch  decreet,  if  registered  here,  it  being 
by  31  &  32  Vict.  c.  54.  s.  1,  provided  that,  if  registered  here,  they  shall 
hare  the  same  force  and  effect  as  if  original  judgments  of  this  country. 

(tt)  38  &  39  Vict,  c  77,  s.  10  (instead  of  sect.  25,  sub-sect.  1  of  the 
Judicature  Act,  1873). 

(x)  This  was  recently  extended  to  Irish  judgments  and  Scotch  decreet  if 
registered  under  31  &  32  Vict.  c.  54.     See  note  (^). 

(^)  The  law  of  judgments  as  affecting  lands  belongs  more  properly  to 
the  subject  of  conveyancing  and  real  property,  and,  for  fuller  information 
than  is  contained  in  the  few  remarks  above,  the  student  is  referred  to  the 
dissertations  in  Prideaux's  Conveyancing. 
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against  a  cestui  que  trust  of  freeholds,  provided  they 
were  vested  in  a  trustee  in  fee  simple,  and  he  was  duly 
seised  of  them. 

By  1  &  2  Yict.  c.  110,  a  judgment  was  made  a  charge 
upon  the  whole  lands  of  a  judgment  debtor,  of  what- 
ever nature,  but  judgment  was  not  to  affect  purchasers 
until  registered  in  the  name  of  the  debtor. 

By  2  &  3  Yict.  c.  11,  all  judgments,  to  so  bind,  must 
be  re-registered  every  five  years. 

By  23  &  24  Vict.  c.  38,  no  judgment  to  be  entered 
up  after  the  passing  of  that  Act  (July  23, 1860),  was  to 
affect  any  lands,  unless  a  writ  of  execution  was  issued 
and  registered  and  put  in  force  within  three  calendar 
months  from  the  time  of  execution. 

And  now,  by  the  27  &  28  Vict.  c.  112,  the  statute  in 
force  upon  the  subject  at  the  present  day,  it  is  provided 
that  no  judgment  to  be  entered  up  after  the  passing 
thereof  (July  29,  1864),  shall  affect  any  lands  until 
the  same  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  execution  or  other  lawful 
authority. 

6.  As  to  proof.  6.  They  prove  themselves — which  means  that  when 
necessary  to  prove  a  contract  of  record  the  mere  pro- 
duction thereof  is  sufficient  proof,  and  this  is  always 
their  proper  mode  of  proof;  so  that  when  there  is  an 
issue  of  ntd  iid  record  (no  such  record),  either  the  record 
itself  must  be  produced,  or  it  may  be  proved  by  exem- 
plification under  the  great  seal,  or  by  an  examined  or 
sworn  copy  (a). 

The  two  remaining  kinds  of  contracts  under  this 
division  are  specialties  and  simple  contracts,  and  these 


(«)  Powcll'tJ  Evidence,  314. 
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are  of  ordinary  practical  and  constant  occurrence,  and 
therefore  of  very  much  more  importance  to  the  student 
than  contracts  of  record.  A  specialty  or  contract  under 
seal  is  termed  a  deed  because  of  the  peculiar  solemnity 
attending  its  execution,  it  being  not  only  signed  (a), 
but  also  sealed  and  delivered,  whilst  a  simple  contract 
is  either  by  parol,  or  at  most  by  writing  not  under 
seal,  and  it  is  from  the  point  of  the  supposed  additional 
solemnity  attending  the  execution  of  deeds  or  speci- 
alties that  we  may  trace  the  numerous  distinctions  Diatinctions 
which  exist  between  them  on  the  one  hand,  and  simple  ^*^®«'J 
contracts  on  the  other.    These  distinctions  are  mainly  and  simple 

as  follows  :—  contracts, 

1.  As  to  the  execution, — Here,   as  just  stated,   the  i.  As  to 
essential  formalities  to  be  observed  on  the  execution  ***^****"- 
of  a  deed  are  sealing  and  delivery,  whilst  a  simple 
contract  may  be  even  by  word  of  mouth,  and  if  writing 

is  used,  signature  only  is  necessary.  One  of  the 
essentials,  too,  of  the  deed  being  delivery,  a  person 
may  execute  a  deed  as  an  escrow,  f.6.,  ''  so  that  it  shall  Escrow. 
take  effect  or  be  his  deed  on  certain  conditions  "  (6),  by 
delivering  it  to  some  third  person,  and  then  it  will  not 
take  effect  until  the  happening  of  the  condition,  though 
on  the  condition  being  performed  it  will  relate  back  to 
the  original  date  of  execution.  A  deed  cannot  be  de- 
livered as  an  escrow  to  the  other  party  to  it,  it  must 
be  to  some  third  person,  but  it  may  be  delivered  to  a 
solicitor  acting  for  all  parties  {c). 

2.  As  to  merger. — The  principle  of  merger  has  al-  2.  As  to 
ready  been  explained  (d),  and  it  may  be  defined  as  an  ™«»'g«»*- 
operation  of  law  whereby  a  security  or  estate  is  swal- 
lowed up  or  lost  in  a  greater  {e).    It  has  already  been 


(a)  There  is  some  doubt  whether  signing  is  actually  necessary  to  the 
validity  of  a  deed. 

(6)  Chitty  on  Contracts,  4.     See  also  Brown's  I^w  Diet.  141. 

(c)  Millenhip  v.  Brooks,  5  H.  &  N.  797. 

\d)  Ante,  p.  9. 

(<•)  Sfic  also  Brown's  I^w  Diet.  233. 
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noted  that  the  effect  of  a  -record  will  be  to  merge  any 
contract  respecting  the  same  matter  not  by  record, 
because  of  its  higher  nature;  and  so  here,  a  deed, 
though  of  a  technically  less  important  nature  than  the 
record,  and  liable  to  be  merged  in  it,  yet  in  its  turn, 
being  more  important  than  a  simple  contract,  will  cause 
a  merger  of  that. 

a.  As  to  3.  Aa  to  eatoppel. — This  doctrine  has  already  been 

estoipei.  touched  upon  in  its  bearing  on  contracts  of  re- 
cord (/) ;  but  in  addition  to  the  definition  given 
there  of  it,  it  may  be  well  to  note  here  Lord  Coke's 
definition,  which  is  perhaps  a  better  one  when  the 
term  is  applied  to  estoppel  otherwise  than  by  matter 
of  record.  His  definition  of  it  is,  "where  a  man  is 
concluded  by  his  own  act  or  acceptance  to  say  the 
truth  "  (ff).  It  has  been  noted  that  a  record  will  estop 
the  parties  to  it  and  those  claiming  under  them,  and 
so  in  a  deed  the  doctrine  of  estoppel  applies,  though 
generally  speaking  it  does  not  in  a  simple  contract. 
Thus,  if  a  man  executes  a  deed,  stating  or  admitting  in 
that  deed  a  certain  fact,  he  is  precluded  from  denying 
that  fact,  the  reason  being  the  solemnity  of  the  deed ; 
whilst  in  a  simple  contract  the  person  may  shew  the  con- 
trary of  whitt  he  has  there  put  his  name  to.  But  in  dis- 
cussing the  doctrine  of  estoppel,  what  was  decided  in 
Collins  V.  the  leading  case  of  Collins  v.  Blantem  (h)  must  be 
noticed,  viz.  that  though  a  person  is  estopped  from 
denying  what  he  has  stated  in  a  deed,  yet  he  may  set 
up  the  illegality  or  fraud  of  the  instrument.  In  that 
case  the  plaintiff  sued  on  a  bond  executed  by  certain 
parties,  of  whom  the  defendant  was  one,  the  obligation 
of  which  was  £700  conditioned  for  payment  of  £350. 
The  defendant  pleaded  the  following  facts :  Certain 
parties  were  prosecuted  by  one  John  Rudge,  and  pleaded 


(/)  Ante,  p.  10. 

Of)  Co.  Litt.  352,  a. 

(A)  1  S.  L  C.  369;  2  Wilson,  341. 
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not  guilty,  and,  according  to  arrangement,  the  plaintiff 
gave  his  promissory  note  to  the  prosecutor,  John 
Budge,  he  to  forbear  further  prosecuting,  and  as  part  of 
the  arrangement,  the  bond  on  which  the  plaintiff  sued 
was  executed  to  indemnify  him.  Now  the  facts  shewed 
illegality  in  the  whole  matter,  for  it  was  the  stifling 
of  a  criminal  prosecution ;  but  had  the  doctrine  of 
estoppel  applied,  the  defendant  would  haye  been  pre- 
cluded from  setting  it  up.  It  may  be  noticed  on  this 
point  of  estoppel,  that  if  a  person  in  the  body  of  a 
deed  admitted  having  received  the  consideration  money, 
at  law  he  was  estopped  from  setting  up  that  he  had 
not  received  it ;  but  in  equity  he  might  always  do  so, 
otherwise  the  doctrine  of  the  vendor's  lien  for  unpaid 
purchase-money  could  not  well  have  existed.  Now,  as 
the  Judicature  Act,  1873  (t),  provides  that  where  the 
rules  of  law  and  equity  clash,  the  latter  shall  prevail, 
the  consequence  will  be  that  in  such  a  case  a  person 
will  now  always  be  able  to  do  what  he  could,  as  above 
stated,  have  formerly  done  in  equity.  Estoppel,  how- 
ever, besides  being  by  record  or  deed,  may  also  in  some 
cases  be  in  paiSy  i.e,,  by  the  conduct  of  the  parties ;  6.^., 
where  an  infant,  having  made  a  lease,  accepts  rent 
after  he  comes  of  age,  he  will  be  estopped  from  denying 
its  validity  (j  ). 

i.  As  to   comidtraiion. — ^A   valuable    consideration  4.  As  to 
may  be  defined  as  some  benefit  to  the  person  making  De^finltbi!  of  a 
the  promise,  or  a  third  person,  by  the  act  of  the  pro-  raiaabie 
misee,  or  some  loss,  trouble,  inconvenience  to,  or  charge  *^'*"^«'**'**°- 
imposed  upon   the    person   to  whom   the   promise  is 
made  (/-).    It  is  an  essential  and  unflinching  rule  that 
all  simple  contracts  require  a  valuable  consideration ; 
if  they  have  no  consideration,  or^a  merely  good  con- 


(0  Sect.  25  (1 1). 

O* )  See  hereon  as  to  effect  of  37  &  38  Vict.  c.  62,  post,  p.  167,  note  (u). 
(A)  This  definition  is  (gathered  from  what  is  stated  as  to  the  sufficiency 
of  the  consideration  in  Chitty  on  Contracts,  p.  19. 


16 


OP  THE   DIFFERENT   KINDS   OF  CONTRACTS, 


sideration,  which  is  such  as  natural  love  and  affection, 
they  will  not  be  binding,  and  no  action  will  lie  for 
their  breach  (/) ;  whilst  a  deed  will  be  perfectly  yalid 
and  binding  with  a  merely  good  consideration,  or  with 
no  consideration  at  all  (m).  This  distinction  plainly 
arises  from  the  fact  of  the  additional  solemnity  and 
importance  of  a  deed. 


A  Yolantary 
deed  is  not  in 
every  respect 
as  good  as  a 
deed  founded 
on  valuable 
consideration. 


It  must  not,  however,  from  this  be  taken  by  the 
student  for  granted  that  a  voluntary  deed  is  in  every 
respect  as  good  as  a  deed  founded  on  valuable  con- 
sideration. All  that  is  meant  is  that  as  between  the 
parties  it  is  no  objection  to  the  validity  of  a  deed,  and 
no  consequent  answer  to  an  action  brought  upon  it, 
that  there  was  no  consideration  for  the  benefits  con- 
ferred or  the  obligations  entered  into  by  it,  as  it  would 
be  in  the  case  of  a  simple  contract.  But  even  a  deed 
entered  into  without  consideration  stands  on  weak 
ground,  for  there  are  three  ways  in  which  it  may 
possibly  be  affected  on  account  of  its  want  of  con- 
sideration. 


13  Eliz.  c.  5. 


The  statute,  13  Eliz.  c.  5,  provides  that  all  gifts 
and  conveyances  of  either  chattels  or  land,  made  for 
the  purpose  of  defeating,  hindering,  or  delaying  cre- 
ditors, are  void  against  them  unless  made  bond  fide  upon 
good  (which  means  here  valuable)  consideration,  and 
bond  fide  to  some  person  without  notice  of  the  fraud. 
The  mere  fact  of  any  conveyance  or  assignment  being 
voluntary  will  not  necessarily  render  it  bad  under  this 
statute;  but  the  fact  of  its  voluntary  nature  will 
attach  suspicion  to  it,  and  every  such  voluntary  instru- 
ment is  therefore  liable  to  be  set  aside  under  this 
statute. 


(0  Lampkigh  v.  Braithwaite,  1  S.  L.  C.  141 ;  Hobart,  105. 

(m)  An  important  exception  to  this  rule  arises  in  the  case  of  contract  in 
restraint  of  trade,  which  even  though  by  deed  must  have  a  vnluable  consi- 
deration. 
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By  27  Eliz.  c.  4,  it  is  provided  that  all  voluntary  27  EHi.  c.  4. 
conveyances  of  land  shall  be  void  against  subsequent 
purchasers  for  valuable  consideration  with  or  without 
notice ;  the  effect  of  which  is,  that,  although  a  person 
may  make  a  perfectly  good  voluntary  conveyance  to 
another  of  his  land,  yet  if  he  afterwards  convey  those 
lands  for  value,  even  although  the  latter  person  knows 
of  the  prior  voluntary  conveyance,  he  will  take  in 
preference  to  it  (n). 

By  the  Bankruptcy  Act,  1869  (o),  any  voluntary  Bankruptcy 
settlement  made  by  a  trader  is  void  if  he  becomes  a  '^*^»  ^®^^- 
bankrupt  within  two  years ;  and  if  he  becomes  bank- 
rupt after  that  time,  but  within  ten  years,  it  is  also 
void,  unless  the  parties  claiming  under  such  settle- 
ment can  prove  that  the  settlor  was  at  the  time  of 
making  it  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  such  settlement. 

These  three  points,  then,  are  manifest  disadvantages 
under  which  a  deed  created  without  consideration  may 
stand,  although,  as  has  been  stated,  no  consideration 
is  necessary  to  a  deed  to  render  it  valid  between  the 
parties. 

5.  As  to  limitation. — A  simple   contract  is  barred  5.  As  tv 
after  six  years  (i?) ;  a  deed  after  twenty  years  (j).  Hmitation. 

%.  As  to  their  extent. — A  deed,  if  the  heirs  were  6.  As  to 
bound,  and  the  heir  had  assets  by  descent,  bound  him,  ****°^* 
whilst  a  simple  contract  did  not ;  so  that  this  distinc- 
tion between  a  specialty  and  a  simple  contract  was 
formerly  one  of  great  importance,  for  a  simple  contract 
creditor  had  no  right  to  come  upon  the  real  estate 
descended  to  the  heir  for  part  of  his  debt.    By  3  &  4  3  &  4  Wm.  4, 


c.  104. 


(n)  See  further  hereon  Snell's  Principles  of  Equity,  66. 
(o)  32  &  33  Vict.  c.  71,  s.  91. 
(p)  21  Jac.  1,  c.  16. 

(g)  3  &  4  Wm.  4,  c.  42.     See  as  to  limitation  generally,  post,  pp.  201- 
208. 
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Will.  4,  c.  104,  this  anomaly  was  done  away  with,  that 
statute  providing  that  real  estate  should  be  liable  for 
payment  of  simple  contract  as  well  as  specialty  debts, 
provided,  however,  that  creditors  by  specialty  in  which 
the  heirs  were  bound  should  be  paid  first.  This  dis- 
32  &  33  Vict,  tinction  has  also  now  been  done  away  with  by  32  & 
c.  46.  gg  y.^^    ^    ^g^  which  providos  that  all  creditors,  as 

well  by  specialty  as  simple  contract,  shall  be  treated 
as  standing  in  equal  degree. 

7.  A«  to  dis-        7.  As  to  their  diseharge. — Though  a  simple  contract 
c  a^^g*-  uji^y  \yQ  discharged  in  various  ways  (as,  for  instance,  by 

accord  and  satisfaction),  a  deed,  speaking  generally,  can 
at  law  only  be  discharged  by  an  act  of  as  high  or  of  a 
higher  nature  (r).  But  in  equity  a  deed  might  some- 
times have  been  put  an  end  to  by  a  parol  agreement, 
and  it  must  be  remembered  that  the  rules  of  equity  in 
all  cases  now  prevail  {s).  This  last  distinction,  there- 
fore, with  the  previous  one,  may  be  put  down  as  of 
little  importance  practically  now,  however  valuable 
they  may  both  be  considered  by  the  student  as  points 
of  history  in  the  law. 

Express  and  Between  the  division  of  contracts  into  express  and 
tracte^  ^°"  ^pliod  it  is  not  necessary  to  say  much,  as  the  very 
names,  indeed,  point  out  what  is  meant ;  but  it  may 
be  useful  to  enumerate  a  few  cases  in  which  a  con- 
tract will  be  implied,  as  instances.  K  in  any  trade  or 
business  there  is  some  well-known  and  established  usage 
or  custom,  and  two  persons  enter  into  any  contract  which 
does  not  exclude  such  usage  or  custom,  and  contains 
nothing  antagonistic  to  it,  the  usage  or  custom  will  be 
implied  to  be  part  of  their  contract ;  so  if  between 
two  persons  there  has  been  a  practice  in  past  years  for 
interest  to  be  paid  on  balances  between  them,  a  contract 
will  continue  to  be  implied  to  that  effect  until  some- 


(r)  See  Broom's  Corns.,  299-304. 
(«)  Jud.  Act,  1873,  sect.  25(11). 
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thing  is  said  or  done  to  the  contrary  {f).  Again,  if  a 
landlord  gives  his  tenant  notice  to  quit  or  else  pay  an 
adyanced  rent,  and  the  tenant  says  nothing,  bat  con- 
tinues to  hold  on,  his  contract  to  pay  such  advanced 
rent  will  be  implied ;  and  if  any  deed  or  other  instru- 
ment contains  a  recital  or  any  words  shewing  a  clear 
intention  to  do  some  act,  a  contract  to  do  it  is  im- 
plied (u). 

An  express  contract  is  more  certain  and  definite  than  Expresswn 
an  implied  contract,  and  the  latter  can  only  exist  in/*^'<^»*»'* 
the  absence  of  an  express  contract,  the  maxim  being 
Expres9wn  facit  eettare  iaeitum. 

Again,  on  the  third  division  into  executed  and  exe-  Executed  and 
cutory  contracts,  it  is  necessary  to  say  but  little,  the  executory  con- 
words  pointing  out  what  is  meant  to  some  extent.  An 
executed  contract  is  one  in  which  the  act  has  been 
done,  as  if  a  contract  is  made  for  sale  and  purchase  of 
goods,  and  the  price  paid  and  the  goods  handed  over ; 
an  executory  contract  is  one  in  which  the  act  contracted 
for  is  to  be  done  at  some  future  time,  as  if  a  person 
agrees  to  supply  another  with  certain  goods  on  the 
arrival  of  a  ship  in  which  they  are.  Contracts  may 
also  be  entirely  executed  or  entirely  executory,  or  in 
part  executed  and  in  part  executory  (w). 

On  an  executory  contract  one  important  point  may 
be  usefully  noted.  In  such  a  contract,  of  course,  it 
must  be  apparent  that,  generally  speaking,  no  action 
can  be  brought  for  its  breach  until  the  day  arrives  for 
its  performance ;  but  it  has  been  decided  that  where  a 
person  before  the  day  declares  that  he  will  not  perform 
his  contract,  or  renders  himself  incapable  of  perform- 


(0  See  Chiiiy  on  Contracts,  57-59. 
(«)  See  Knight  r.  Gracesendy  4^0.,  2  H.  &  N.  6. 

(w)  As  to  distinctions  between  contracts  executed   and  executory,  see 
Benjamin's  Sale  of  Personal  Property,  227. 

0  2 
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ing  it,  the  action  may  be  bronght  immediately  before 
the  fature  day  {x). 

Consequences  Where  a  Valid  contract  has  been  entered  into  between 
thrirea^^f »  *^®  parties,  and  there  is  a  breach  under  it,  certain  con- 
oontract.  sequences  flow  from  that  breach.  Looking  at  judg- 
ments as  contracts  of  record,  if  a  judgment  is  not 
compUed  with  by  the  party  against  whom  it  is  given, 
there  are  various  means  pointed  out  by  law  for  obtain- 
ing satisfaction  of  it,  the  chief  modes  being  by  execu- 
tion. In  the  case  of  a  breach  of  a  specialty  or  a  simple 
contract,  an  action  has  to  be  brought  against  the 
person  committing  the  breach,  and  damages  are  awarded 
in  such  action  for  the  breach,  such  damages  being  esti- 
mated by  a  jury  in  accordance,  as  far  as  can  be,  with 
the  settled  principles  of  what  is  the  measure  of  damage, 
a  subject  which  will  be  discussed  later  on  in  the  present 
work  (y).  In  some  cases,  also,  where  no  relief  can  be 
obtained  other  than  mere  damages,  as  on  breach  of  a 
contract  to  deliver  specific  goods,  a  plaintiff  may,  under 
the  provisions  of  the  Mercantile  Law  Amendment 
Act  (z),  obtain  an  order  for  the  delivery  to  him  of 
the  specific  goods  themselves  (a). 

In  some  cases,  also,  the  breach  of  a  contract  by  one 
of  the  parties  may  cause  him  to  forfeit  his  right  to  any 
compensation  for  what  he  has  done  before  breach. 
Thus,  if  a  servant  hired  by  the  month  leaves  in  the 
middle  of  a  month,  he  will  lose  the  whole  month's 
wages  (J). 

Rules  for  the        The  last  subject  to  be  considered  in   the  present 
construction  of  chapter  is  that  of  the  rules  for  construction  of  contracts, 

contracts.  *  ' 


(a?)  HochsUr  y.  De  la  Tour,  2  Ell.  &  Bl.  678;  Frost  v.  Knight,  L.  R. 
7  El.  111.     See  also  post,  eh.  viii.  pp.  189,  190. 
(y)  As  to  the  Measure  of  Damages,  see  post,  Part  iii.  ch.  i. 
(«)  19  k  20  Vict,  c  97,  s.  2. 
(a)  See  post,  Part  ii.  ch.  i.  pp.  351,  352. 
(6)  See  hereon  also  post,  ch.  vi.  pp.  164,  165. 
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a  matter  of  considerable  importance.  In  the  first  place, 
it  must  be  observed,  that  while  the  jury  decide  on 
questions  of  fact,  it  is  for  the  court  to  put  the  correct 
construction  on  any  instrument ;  and,  to  ensure  uni- 
formity in  construction  as  far  as  possible,  certain  rules 
of  construction  have  been  formed  and  handed  down 
from  time  to  time.  These  rules  are  stated  by  Mr. 
Chitty  in  his  work  upon  Contracts  very  fully  (c),  and 
the  most  important  of  them  are  as  follows : — 

1.  Every  agreement  shall  have  a  reasonable  construction  i.  Afirreemenu 
according  to  the  intention  of  the  parties  ;  e,g.^  if  a  person  r^j^Wr'"*^ 
borrows  a  horse  it  will  be  considered  a  part  of  the 
agreement  that  he  shall  feed  it  during  the  time  it  re- 
mains in  his  possession.    This  is  a  great  and  important 

rule  of  construction,  but  upon  it  two  points  must  be 
borne  in  mind :  "  first,  that  it  is  not  enough  for  a  party 
to  make  out  a  possible  intention  favourable  to  his  view, 
but  he  must  show  a  reasonable  certainty  that  the  in- 
tention was  such  as  he  suggests ;  and,  secondly,  that 
all  latitude  of  construction  must  submit  to  this  restric- 
tion, viz.,  that  the  words  and  language  of  the  instru- 
ment will  bear  the  sense  sought  to  be  put  upon  them ; 
for  the  court  cannot  put  words  in  a  deed  which  are  not 
there,  or  put  a  construction  on  the  words  of  a  deed 
directly  contrary  to  the  plain  sense  of  them  "  (d), 

2.  Agreements  shall  he  construed  liberally ;  e.g.,  the  2.  Agreements 
word  men  used  in  a  contract  may  often  be  held  to  \?^  construed 
include  both  men  and  women  (.). 

3.  Agreements  shall  he  construed  favourably  ;  which  3.  Agreemenu 
means  that  such  a  construction  shall  be  put  that,  if  fo^^^^Siy'""^ 
possible,  they  may  be  supported  :  thus,  if  on  an  instru- 


(c)  See  Chitty  on  Contracts,  70-96,  from  which  pages  the  following 
remarks  on  the  construction  of  contracts  are  mainly  gathered. 

(d)  Chitty  on  ContracU,  72, 

(0)  See,  as  to  the  liberul  construction  of  certain  words  in  statutes,  13  & 
U  Vict.  c.  21,  s.  4. 
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meat  it  is  possible  to  put  two  constructions,  one  of 
which  is  contrary  to  law  and  the  other  not,  the  latter 
shall  be  adopted ;  and  it  is  upon  this  principle  that 
words  sometimes  have  different  meanings  given  to 
them :  thus,  the  word  "  from  "  is  prima  facie  exclusiye, 
but  it  always  depends  on  the  context ;  and  the  words 
"  on "  or  "  upon  "  may  mean  either  before  the  act  to 
which  it  relates,  or  simultaneously  with  the  act  done, 
or  after  the  act  done ;  and  the  word  "  to  "  may  mean 
''  towards  "  (/). 


4.  Words  are  4.  Wards  are  io  he  understood  in  their  jlain^  ordinary, 

*^o!ld  ^^^^'  *^  popular  sense ;  but  if  words  have  by  any  usage  of 

ordioary  trade  or  custom  obtained  a  particular  signification,  then 

roeaaing.  ^j^j^j  meaning  will  generally  be  put  upon  them. 


ment. 


5.  The  con-  5.  The  construction  shaU  he  put  upon  the  entire  instru- 

struction  shall  ffient,  SO  thai  onc  part  may  assist  another  ;  and  it  is  upon 
entire  instru-  this  rulc  that,  to  further  the  evident  intention  of  the 
parties,  words  used  in  a  contract  may  be  transposed ; 
and  again,  that  where  there  are  general  words  follow- 
ing after  certain  particular  words,  they  will  be  con- 
strued as  only  ejusdem  generis  with  the  particular 
words.  This  rule  also  has  to  be  taken  subject  to  the 
maxim  Faha  demonstratio  non  nocet,  the  meaning  of 
which  maxim  has  been  well  stated  to  be,  "  that  if  there 
is  in  the  former  part  of  an  instrument  an  adequate  and 
sufficient  description  showing  with  convenient  certainty 
the  subject-matter  to  which  it  was  intended  to  apply,  a 
subsequent  erroneous  addition  will  not  vitiate  that 
description  "  (y). 


Falsi  demon- 
tiratia  non 
nocci. 


6.  The  lex  loci      6.  A  cotitract  is  to  he  construed  according  to  the  law  of 
oonfrachw  is  to  ^^^  Country  where  made,  except  when  the  parties  at  the 

prey  ail  unless  •'  *  ^ 

time  of  making  the  contract  had  a  view  to  a  different 
country. — From   this  it  follows  that  if  a  contract  is 


the  parties 
made  their 
contract  with 
reference  to 
another 
countrv. 


(/)  Chitty  on  Contract*,  78. 
{(J)  Ibid.  85. 
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made  anywhere  out  of  England,  and  an  action  is 
brought  on  it  here,  it  will  be  material  to  give  evidence 
to  show  what  the  law  of  the  place  where  it  was  made  is 
as  to  it  (A) ;  and  with  regard  to  the  last  part  of  this 
rule,  what  is  meant  is,  that  although  the  lex  loci  can- 
tradus  generally  applies,  yet  if  the  parties  have  at  the 
time  in  contemplation  the  performance  of  the  contract 
in  another  country,  there  the  law  of  that  country  will 
apply,  e,g.^  if  a  bill  of  exchange  is  executed  here  but 
made  payable  abroad. 

And  notwithstanding  the  rule  that  the  lex  loci  eon-  But  in  bring- 
irtictuB  is  to  govern,  yet,  although  a  contract  is  made  JJ*  txT^r^n* 
abroad,  as  regards  the  proceedings  to  enforce  it,  the  lex  goveru?. 
loci  fori  (that  is,  the  law  of  the  country  where  the 
action  is  brought)  governs;  so  that,  for  instance,  al- 
though a  contract  is  made  abroad  in  a  country  where 
the  period  of  limitation  for  bringing   the  action  is 
different  to  what  it  is  here,  yet,  if  the  action  is  brought 
here  our  Statute  of  Limitations  will  bind. 

7.  If  there  are  two  repugnant  clauses  in  a  contract^  the  7.  Of  two  re- 
Jir,i  i,  the  one  to  be  received  (i).  ^'f^l  ii t"" 

be  received. 

8.  The  construction  shall  be  taken  most  strongly  against  s.  The  con- 
the  grantor  or  contractor  ;  but  this  is  a  rule  not  to  be  J^'^J*^***' "  ^ 
resorted  to  until  after  the  other  rules  of  construction  against  the 
fail,  and  in  some  cases  it  will  not  apply  at  all.  grantor. 

9.  Farol  evidence  is  never  admissible  to  vary  or  con-  9.  Parol  evi- 
tradict  a  written  contract,  but  it  is  admissible  to  explain  ^i^JJ,]"^^  ^^' 
in  the  case  of  a  latent^  though  not  in  the  case  of  a  patent  contradict  a 
ambiguity. — A  patent  ambiguity  is  one  appearing  on  contract 
the  face  of  the  instrument ;  a  latent  ambiguity  is  one 

not  so  appearing,  but  raised  by  extraneous  evidence; 


(A)  Per  Lord  Eldon  in  Smale  v.  Bdberta,  3  Esp.  163,  164. 

(0  It  may  be  noted  that  the  contrary  is  the  rule  in  the  case  of  a  will, 
for  as  a  subsequent  will  revokes  a  former,  so  a  later  clause  will  have  effect 
over  an  earlier. 
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Difference  be-   &nd  the  distinction  between  these  two  cases  as  to  the 
t ween  a  patent  admissibility  of  parol  evidence  has  been  so  well  stated 
ambiguity.       by  Lord  Chief  Justice  Tindal,  that  the  author  cannot 
refrain  from  here  giving  his  remarks,  although  some- 
what lengthy.     His  lordship  stated  as  follows :  — 

The  distinction  "  The  general  rule  I  take  to  be  that,  where  the  words 
miMibm\*1>f  ^^  *^^y  written  instrument  are  free  from  ambiguity  in 
parol  evidence  thcmsclves,  and  where  external  circumstances  do  not 
Mte^nt^  a*^*  Create  any  doubt  or  difficulty  as  to  the  proper  applica- 
latent  ambi-  tiou  of  thosc  words  to  claimants  under  the  instrument, 
by'iiL'rd*c^ilf  ^^  ^^®  subject-mattcr  to  which  the  instrument  relates, 
Justice  Tindal.  such  instrument  is  always  to  be  construed  according  to 
the  strict,  plain,  common  meaning  of  the  words  them- 
selves ;  and  that,  in  such  case,  evidence  dehors  the 
instrument  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties,  is 
utterly  inadmissible.  The  true  interpretation,  however, 
of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or,  perhaps,  to  speak  more  precisely,  not 
so  much  an  exception  from,  as  a  corollary  to,  the 
general  rule  above  stated,  that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  difficulty  as  to  their  application  under 
the  surrounding  circumstances,  the  sense  and  meaning 
of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself;  for  both 
reason  and  common  sense  agree,  that  by  no  other 
means  can  the  language  of  the  instrument  be  made 
to  speak  the  real  mind  of  the  party.  Such  investi- 
gation does  of  necessity  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language ; 
in  the  case  of  ancient  instruments ;  in  cases  where 
terms  of  art  or  science  occur ;  in  mercantile  contracts, 
which  in  many  instances  are  in  a  peculiar  language 
employed  by  those  who  are  conversant  in  trade  and 
commerce ;  and  in  other  instances  in  which  the  words, 
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besides  their  general  common  meaning,  have  acquired, 
by  custom  or  otherwise,  a  well-known  peculiar,  idiom- 
atic meaning,  in  the  peculiar  county  in  which  the  party 
using  them  was  dwelling,  or  in  the  particular  society 
of  which  he  formed  a  member,  and  in  which  he  passed 
his  Ufe  "  (i). 

When  a  contract  has  once  been  reduced  into  writing,  Goss  y.  Lord 
eyidence  cannot  be  given  to  show  that  the  parties  -^'^*^*- 
at  the  time  agreed  by  parol  to  some  other  term  or 
stipulation  which  should  be  part  and  parcel  of  the 
contract,  for  to  admit  any  such  evidence  would  be  in 
eflfect  to  vary  the  written  instrument  (Z).  Of  course  if 
the  contract  is  not  one  which  is  required  to  be  in 
writing,  there  is  nothing  to  prevent  the  parties  subse- 
quently making  some  fresh  stipulation,  for  that  will 
simply  be  making  to  that  extent  a  fresh  agreement. 

In  addition  to  the  foregoing  rules,  it  may  be  well  to 
mention  a  few  other  points  on  the  construction  of  con- 
tracts. In  mentioning  the  subject  of  implied  contracts, 
we  have  already  stated  that  where  there  is  some  well- 
known  and  established  usage  or  custom  in  a  trade, 
persons  may  be  taken  in  their  contracts  to  have  had 
that  in  view  at  the  time,  and  the  contract  may  be  con- 
strued on  that  footing,  provided,  of  course,  that  the 
custom  or  usage  does  not  clash  with  the  contract ;  for 
it  is  an  imperative  principle  of  construction  that  when- 
ever there  is  an  implied  contract,  and  the  parties  have 
also  expressly  contracted  on  the  point,  the  maxim  Ex- 
pressum  fadt  cessare  taciturn  will  have  e£fect  (m). 

When  a  contract  is  to  be  completed  by  a  certain  day,  as  to  when 
the  rule  at  law  formerly  was  that  time  was  of  the  **™* "  **^^*^* 

*^         .  .       .  6SMIIC6  of  a 

essence  of  the  contract ;  but  in  equity  it  was  never  so,  contract. 


(A)  Shore  v.  Wiison,  9  C.  &  F.  355,  365.  Quoted  as  above  in  Chitty  on 
Contracts,  100,  101. 

(0  Ooss  V.  Lord  Nugent,  5  B.  &  A.  58. 

(m)  Ante,  p.  19,  and  see  hereon  Wiggiesworth  v.  DcUlison,  1  S.  L.  C.  598  ; 
Dougl.  201. 
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unless  expressly  stipulated,  either  at  the  time  of  the 
contract  or  by  notice  given  afterwards,  or  it  appeared 
to  be  so  intended  from  the  nature  of  the  property,  as 
where  a  reversion  was  being  sold,  as  it  might  at  any 
moment,  through  the  falling  in  of  the  life  estate, 
become  an  estate  in  possession.  The  rule  of  equity  on 
this  point  now  prevails  in  all  branches  of  the  High 
Court  of  Justice  (n). 

Meaning  of  The  term  "  month  "  in  a  contract  signifies  a  lunar 

"montJT"        month,  except  in  the  case  of  mercantile  contracts,  e.g., 

bills  of  exchange,  when  it  signifies  a  calendar  month. 

In  a  statute  passed  before   1851,   it  means,  prima 

facte,  a  lunar  month,  but  after  that  time  a  calendar 

month  (o). 


(n)  Jud.  Act,  1873,  s.  25  (7). 
(o)  13  &  14  Vict.  c.  21.  8.  4. 
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CHAPTER  n. 

OF  SIMPLE   OOKTRAGTS,   AND   PABTIGULABLY   OF  CASES  IK 
WHICH  WBinNa  IS   REQUIRED   FOR   THEIR   VALIDITY. 

A  SIMPLE  contract  may  be  defined  as  an  agreement  DeBnition  of  a 
relating  to  some  matter,  and  either  made  by  word  of  f^|'  "*^"" 
month  or  writing  not  nnder  seal ;  and  they  have  been 
said  to  be  called  simple  because  they  subsist  by  reason 
simply  of  the  agreement  of  the  parties,  or  because  their 
subject-matter  is  usually  of  a  more  simple  or  of  a  less 
complex  nature  (p).    Simple  contracts  have  four  great 
essentials,  which  are — (1)  Parties  able   to  contract ;  poar  essentiaia 
(2)  Such  parties'  mutual  assent  to  the  contract ;  (3)  A  *«  '^"P^*  «»°" 
valuable  consideration ;  and  (4)  Something  to  be  done 
or  omitted  which  forms  the  object  of  the  contract  ((j). 
There  are  in  certain  cases  other  requirements,  and  par- 
ticularly, in  some  cases,  writing  is  necessary,  which 
will  presently  be  inquired  into. 

Firstly,  then,  as  to  the  parties  to  contracts.    As  a  Generally 
general  rule,  all  persons  are  competent  to  contract,  for  !S^^*°^.*!^ 
the  law  presumes  this  until  the  contrary  is  shown ;  but  competent  to 
this  is  liable  to  be  shown  in  numerous  cases,  and  it  will  *^°*"*^* 
be  found  that  in  some  cases  the  incompetency  to  con- 
tract is  absolute,  in  others  only  limited ;  in  some  the 
contract  is  of  no  effect  at  all,  in  others  only  so  with 
regard  to  the  incompetent  party  (r). 

The  chief  cases  of  incompetency  to  contract,  either  Cases  of  in- 
entire  or  limited,  may  be  stated  to  be  in  the  case  of  ^"t?^c*t?*^^  ^ 


(p)  Brown's  Uw  Diet.  333. 
(7)  Chitty  on  Contracts,  8. 
(r)  Ibid,  15. 
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infants,  married  women,  domestics,  and  persons  non 
compotes  mentes,  intoxicated  persons,  aliens,  and  persons 
under  duress ;  and  as  contracts  with  all  these  persons 
are  discussed  in  a  subsequent  chapter,  nothing  further 
need  here  be  remarked  as  to  them  (s). 

There  must  be      Secondly,  as  to  the  mutual  assent,  it  is  now  essential 

^nhf  "^fe°s*  *^*^  ^^^^  *^®  parties  should  agree  to  exactly  the  same 
thing;  there  must  be  mutuality  in  the  contract,  or 
there  can  be  no  contract  at  all  (t) ;  thus,  if  there  is  a 
direct  offer  on  the  one  side,  and  a  direct  and  unequi- 
vocal acceptance  on  the  other  side,  to  exactly  the  same 
thing,  then  there  is  a  perfect  contract;  but  if  the 
acceptance  is  in  any  way  conditional,  or  introduces  any 
fresh  term  or  stipulation,  then  there  is  no  complete 
contract,  unless  that  fresh  stipulation  is  in  its  turn 
directly  acceded  to  by  the  other  contracting  party. 

Jordan  y.  Thus,  in  the  case  just  referred  to  below,  of  Jordan  v. 

Norton,  Nortou,  the  defendant  had  offered  to  purchase  a  horse  of 

the  plaintiff,  provided  he  warranted  the  animal  "  sound 
and  quiet  in  harness,"  and  the  plaintiff  wrote  in  reply, 
warranting  that  it  was  ''  sound  and  quiet  in  double  har- 
ness." It  was  held  that  here  there  was  no  complete 
contract,  the  plaintiff's  warranty  not  being  in  the  same 
terms  as  was  stipulated  for  by  the  defendant  in  his  offer. 

What  is  neoes-      This  rule  as  to  mutuality  occurs  most  frequently, 

ifsh^a^contract  ^^^  ^^  cascs  of  parol  offer  and  acceptance,  but  where 

from  different  the  coutract  is  made  out  from  different  instruments. 

iiu  rumen  .     rji^  establish  a  contract  from  different  instruments,  it  is 

always  necessary  to  show  that  there  is  an  offer,  and  a 

direct  acceptance  of  that  offer.     There  is  also  another 

point  necessary  here,  and  that   is   that  the  different 

instruments  offered  as  constituting  an  entire  contract 

must  be  connected  inter  se,  that  is,  by  reference  in 


(a)  See  post,  chap.  vii. 

(0  Jordan  v.  Aortfjn,  4  M.  &  W.  155. 
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themselves  to  each  other,  without  the  necessity  of  any 
parol  eyidence  to  connect  them.  This  is  well  shown  by 
the  case  of  BaydeU  y.  Drummond  (u),  which  was  an  BoydeU  y. 
action  for  alleged  breach  of  a  contract  to  take  and  '^'''•"*'''«^' 
pay  for  a  set  of  prints  from  some  of  the  scenes  in 
Shakespeare's  plays,  and  which  contract  was  required 
to  be  in  writing,  under  the  4th  section  of  the  Statute  of 
Frauds.  The  contract  in  writing  on  which  it  was 
sought  to  charge  the  defendant  was  this,  that  printed 
copies  of  the  prospectuses  containing  the  full  particulars 
of  the  publication  lay  on  the  counter  of  the  plaintifiTs 
shop  for  inspection,  and  that  there  was  also  a  book 
lying  there,  headed  "  Shakespeare  subscribers,  their 
signatures,"  and  that  the  defendant  had  signed  his 
name  in  this  book ;  but  it  also  appeared  that  there  was 
nothing  in  the  book  containing  the  signatures  referring 
to  the  prospectus,  nor  was  there  anything  in  them 
referring  to  the  book,  and  upon  this  it  was  held  that 
there  was  no  binding  contract,  the  reason  being  shown 
in  the  following  passage  from  one  of  the  judgments 
deliyered:  *'II  there  had  been  anything  in  the  book 
which  had  referred  to  the  particular  prospectus,  that 
would  haye  been  sufficient ;  if  the  title  to  the  book  had 
been  the  same  as  the  prospectus,  it  might  perhaps  have 
done ;  but  as  the  signature  now  stands,  without  refer- 
ence of  any  sort  to  the  prospectus,  there  was  nothing 
to  prevent  the  plaintiff  from  substituting  any  pro- 
spectus, and  saying  that  it  was  the  prospectus  exhibited 
in  his  shop  at  the  time  to  which  the  signature 
related  "  (a). 

Any  offer  that  is  made  by  a  person  does  not  bind  him  An  offer  made 
until  it  is  accepted  by  the  person  to  whom  it  is  made,  "in  acwpted.^ 
for  until  then  he  has  a  loctM  peniiefUm  allowed  him  (y) ; 
and  this  is  true,  although  the  person  making  the  offer 


(m)  11  East,  142. 

(x)  Per  Le  Blanc,  J.,  11  East,  158. 

(y)  Eoutledge  v.  Grant,  4  Bing.  653. 
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expressly  gives  the  person  to  whom  it  is  made  a  certain 
time  to  accept  or  reject  it.  There  is  nothing  binding 
between  the  parties  until  accepted ;  but  then,  when  the 
unconditional  acceptance  is  once  made,  there  is  a  perfect 
and  binding  contract.  When  an  offer  is  made  by  letter, 
which  is  to  be  accepted  by  a  particular  time,  there  is  a 
presumption  that  the  intention  to  contract  continues 
until  that  time  arriyes,  unless  the  offer  is  before  then 
rescinded ;  so  that  where  in  one  case  an  offer  was  made 
by  the  defendant  to  sell  at  a  certain  price,  '*  receiying 
an  answer  by  return  of  post,"  and  through  the  defend- 
ant's mistake  the  plaintiff  did  not  get  the  letter  at  the 
time  he  should  have  done,  but  when  he  did  receiye  it 
sent  an  answer  by  return  of  post,  and  the  defendant  had 
in  the  meantime  considered  the  bargain  off,  and  sold 
to  some  one  else,  it  was  held  that  there  was  a  perfect 
contract  (z) ;  and  also,  in  another  case,  an  offer  was  made 
which  required  an  answer  by  return  of  post,  and,  by  the 
fault  of  the  post-office  officials,  the  letter  did  not  reach 
the  plaintiff  when  it  ought  to  have  done,  but  directly 
he  did  receive  it,  he  accepted  the  offer,  it  was  held  that 
there  was  a  complete  contract  (a). 

When  a  con-        It  has  been  held  that,  with  regard  to  contracts  taking 
^7^  t'h^k  place  through  the  post,  a  contract  is  not  complete  untU 

the  poet  is  the  letter  of  acceptance  is  received  by  the  party  making 
comp  ete.  ^j^^  ^gj^^  ^jj  ,  ^^^j  ^  ^  j^^.^^^  ^^^^  ^.j^j^  decision  was  dis- 
approved of  by  the  Court  of  Appeal  in  Chancery,  where 
the  judges  were  of  opinion  that  such  a  contract  is  com- 
plete directly  the  letter  accepting  the  offer  is  posted, 
even  although  it  may  never  reach  its  destination  (e). 

It  has  been  held  that  where  a  person  offers  by  adver- 
tisement a  reward  for  the  doing  of  some  act,  any  person 
doing  such  act  has  a  right  to  recover  the  advertised 

(?)  Adams  v.  Lindsell,  1  B.  &  Aid.  681. 

(a)  Dunhp  v.  Higgins,  1  H.  L.  Cas.  381. 

(6)  British  American  Telegraph  Co.  v.  CoUon^  L.  R.  6  Ex.  108. 

(c)  Harris^  Case,  L.  R.  7  Ch.  Ap.  587. 
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reward.  This  is  at  first  only  an  offer  to  the  whole 
worldat  large,  but  any  particular  person  doing  the  act 
renders  it  as  if  the  offer  were  made  to  and  accepted  by 
him^  and  the  doing  of  the  act  required  amounts  to  a 
valuable  consideration,  so  that  all  the  essentials  of  a 
valid  simple  contract  exist  (d). 

Thirdly,  as  to  consideration.    A  valuable  considera-  The  qaestion 
tion  has  already  been  defined  (e\  and  upon  it  the  first  ©f  whether  or 

•  ,  \  /'  XT  not  a  conndeni- 

point  to  be  noticed  is  that,  though  some  valuable  con-  tion  is  suas- 
sideration  is  an  essential  to  a  simple  contract,  yet  the  ^^am^  to*b« 
question  of  whether  or  not  the  consideration  is  sufficient  done  cannot  be 
for  what  is  agreed  to  be  done  will  not  be  entered  into ;  *^'"*°*^*^' 
thus  cases  have  clearly  decided  that  the  forbearance  of 
legal  proceedings  for  a  very  short  time  is  a  perfectly 
valid  consideration  for  an  agreement  to  pay  a  very  con- 
siderably larger  sum  (/) ;  but  if,  of  course,  the  professed 
consideration  is  practically  nothing  at  all,  but  simply 
a  nullity,  as,  for  instance,  the  surrender  of  a  tenancy  at 
will,  which  may  be  determined  at  any  time,  then  it  will 
not  be  sufficient.  It  was  also  the  rule  in  equity  in 
cases  of  most  utter  and  unconscionable  inadequacy  of 
consideration,  to  give  relief  on  the  ground  of  some  im- 
position or  fraud,  and  in  the  case  of  bargains  with 
expectant  heirs,  it  is  generally  necessary  to  show  that 
a  full  consideration  was  paid  (g) ;  but  this,  though  un- 
doubtedly now  applying  to  all  branches  of  the  High 
Court  of  Justice,  does  not,  nevertheless,  do  away  with 
the  correctness  of  the  general  rule  that  the  question  of 
adequacy  or  inadequacy  of  the  consideration  will  not 
be  entertained. 

When  writing  is  used,  it  has  been  decided  that  it  is  where  writing 
not  sufficient  for  the  writing  to  show  the  promise  and  "  ""^  ^*  ™"** 


■how  the  con- 
sideration as 
well  as  the 


(d)  Per  Lord  Campbell,  in  Oerhard  r.  Bates,  2  E.  &  B.  476,  quoted  in  promise. 
Broom's  Corns.  324. 

(e)  See  ante,  p.  15. 

If)  Sec,  for  instonce,  Smith  t.  Algar,  1  B.  &  A.  603. 
(^)  See  hereon  Snell's  Principles  of  Eqnitj,  408,  409. 
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Wain  Y.  then  to  show  by  parol  that  there  was  a  consideration 

Wariters.  f^^  ^y^^^  promise,  bnt  both  the  promise  and  the  con- 
sideration must  appear  on  the  face  of  the  written  con- 
tract, or  it  will  not  be  good ;  for  the  consideration  is 
part  of  the  agreement  (A),  and  this  is  so,  even  though 
writing  was  not  necessary  to  the  validity  of  the  instru- 
ment ;  for  if  the  parties  have  chosen  to  have  writing, 
then  that  writing  must  contain  the  whole  agreement. 
Exceptions  to  To  this  rulc  there  are  exceptions  in  the  case  of  bills 
the  rule.  ^£  exchange  and  promissory  notes,  in  which,  by  the 
custom  of  merchants,  the  consideration  is  presumed 
until  the  contrary  is  shown,  and  also  in  the  case  of 
guarantees,  as  to  which  it  is  provided  by  the  Mercantile 
Law  Amendment  Act  (i)  as  follows :  "  No  special  promise 
to  be  made  by  any  person  after  the  passing  of  this  Act, 
to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  being  in  writing,  and  signed  by  the 
person  to  be  charged  therewith,  or  some  other  person 
thereunto  lawfully  authorized,  shall  be  deemed  invalid 
to  support  any  action,  suit,  or  other  proceeding,  to 
charge  the  person  by  whom  such  promise  shall  have 
been  made  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing  or  by  neces- 
sary inference  from  a  written  document."  The  reason 
of  this  alteration  in  the  case  of  guarantees  was  because 
it  was  found  in  practice  that  the  rule  led  to  many  un- 
just 'and  technical  defences  to  action  upon  guaran- 
tees {k) ;  but  the  student  will  of  course  observe  here 
that  the  statute  does  not  dispense  with  the  necessity 
of  a  consideration  to  a  guarantee,  but  merely  provides 
that  it  need  not  appear  on  the  face  of  the  instrument. 

CoMideratioM      Considerations  with  reference  to  the  time  of  their 
divided  with     performance  may  be   either  eosecuied,   t.6.,  something 

reference  to       j  i_  i»        i.i_  i_*  /•  ji  •  j  * 

the  time  of      ^oue  before  the  making  of  the  promise ;  executory,  t.e., 

their 

performance.  " 

(A)   Wain  y.  WarlUrs,  2  S.  L.  C.  241  ;  5  East^  10. 
(0  19  k  20  Vict.  c.  97,  s.  3. 
(A)  2  S.  L.  C.  253- 
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something  to  be  done  at  a  fntnre  day ;  concurreni,  i,e,j 
taking  place  simultaneously ;  or  eontinuinff,  Le,,  partly 
performed,  and  partly  yet  to  take  place  (Z).     A  yery  An  executed 
important  question  to  be  asked  on  this  subject  is,  will  ^JfJ'^^f**^^** 
an  executed  consideration  support  a  promise  ?  and  the  port  a  promise 
answer  is  mainly  found  in  the  leading  case  of  Lamp^  J^^®°  "cedent 
leiffh  y.  Braithwaite  (m),  which  decides  that  '^  a  mere  request,  ez- 
yoluntary  courtesy  will  not  uphold  assumpsit,  but  ap[fea.°'*"' 
courtesy  moyed  by  a  previous  request  will."    An  exe-  Lcunpieujh  y. 
cuted  consideration,  therefore,  to  support  a  promise,  BraitkxDoiu. 
must  be  moved  by  a  precedent  request,  e,g,y   if  the 
plaintiff  in  his  statement  of  claim  alleges  that  in  con- 
sideration that  he  had  done  a  certain  act  for  the  de- 
fendant the  defendant  promised,  this  would  be  bad  (n) ; 
but  if  he  stated  that  in  consideration  that  he  had  done  a 
certain  act  for  the  defendant  at  his  request  the  defendant 
promised,  this  would  be  good.     This  previous  request 
may  be  either  express  or  implied,  for  it  will  be  implied 
in  some  few  cases,   of  which  the  following  are  the 
chief : — 

1.  Where  the  plaintiff  has  been  compelled  to  do  that  Cases  in  which 
which  the  defendant  was  legally  compellable  and  ought  reqifcTtTm  be 
to  have  done,  e.g.,  where  the  plaintiff  was  a  surety  for  implied. 

the  defendant  and  has  been  called  upon  to  pay  and  has 
paid  the  amount  for  which  he  was  surety. 

2.  Where  the  plaintiff  has  voluntarily  done  such  an 
act,  and  in  consideration  thereof  the  defendant  has  after- 
wards expressly  promised  to  reimburse  him.  A  person 
cannot  recover  for  his  spontaneous  act  without  such 
subsequent  promise  (o),  but  the  promise  being  made, 
then  the  prior  request  is  implied.  And  even  although 
the  debt  which  the  plaintiff  has  paid  was  one  which 
could  not  itself  have  been  enforced  at  law,  e.g.,  a  wager 

(0  Chitty  on  Contracts,  48-52. 
(in)  1  S.  L.  C.  141  ;  Hobart,  105. 
(n)  See  RoBCorla  v.  Thtymas,  3  Q.  B.  234. 
(o)  Stokes  V.  I.eicis,  1  T.  U.  20. 

D 
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or  gaming  debt,  yet  a  promise  being  made  the  money 
paid  is  recoverable  (p). 

3.  Where  the  defendant  has  accepted  the  benefit  of 
the  consideration,  e.ff.^  if  a  tradesman  sends  to  a  man 
goods  the  latter  never  ordered,  but  he  chooses  to  keep 
them ;  and  (q), 

4.  Where  the  plaintiff  has  yolnntarily  done  some 
act  for  the  defendant  which  is  for  the  public  good, 
e.ff.,  in  paying  the  expenses  of  burying  a  person  in 
the  absence  of  the  one  legally  liable  to  pay  such 
expenses  (r). 

There  are  two  cases  in  which  though  there  is  actually 
an  express  previous  request  no  action  can  be  main- 
tained, viz.,  in  the  case  of  barristers  and  physicians, 
for  the  fees  here  are  looked  upon  as  honorariums  (s). 

Anexecated  In  discussing  exccuted  considerations,  there  is  an- 
fr!Jm*which'*  othcr  important  point  to  be  mentioned,  and  that  is,  that 
the  law  im-  whcrc  from  the  executed  consideration  the  law  implies 
Jd^Tnorsupl**  *  promise,  the  force  and  strength  of  the  consideration  is 
port  any  other  exhausted  in  producing  an  implied  promise,  and  it  will 
promwe.  support  no  express  promise  in  addition  to  it.     Thus  it 

has  been  held  that  where  an  account  had  been  stated 
and  a  sum  found  to  be  due  thereon  to  the  plaintiff,  that 
this  fact  would  not  support  an  express  promise  to  pay 
such  sum  in  ftUuro,  because  the  promise  that  the  law 
implied  from  it  was  to  pay  in  pnesenti  (t).  So,  again, 
^oaooria  v.  in  the  casc  of  Boseorla  v.  Thomas  (w),  where,  in  con- 
sideration that  the  plaintiff  had  bought  a  horse  of  the 
defendant,  the  defendant  promised  that  the  horse  was 
free  from  vice,  it  was  held  that  there  was  no  con- 
sideration to  support  this  promise,  for  it  was  an  exe- 

(p)  Roscoe's  Digest,  510 ;   Knight  v.  Chambers^  24  L.  J.  (C.  P.)  121 ; 
Rosevcare  v.  Baling^  33  L.  J.  (C.P.)  55. 

(q)  1  S.  L.  C.  148 ;  Chitty  on  Contracts,  49. 

(r)  Roscoe's  Digest,  513. 

(5)  See  more  fully  hereon,  post,  chap.  vi.  p.  157. 

It)  Hopkins  Y.  Logan,  5  M.  &  W.  247,  cited  in  1  S.  L.  C.  152. 

(u)  3  Q.  B.  234. 


Thomas. 


WBirma  is  bequired  fob  theib  validity.  86 

cuted  consideration  from  which  the  law  had  already 
implied  a  promise  to  pay,  and  therefore  it  would  not 
serve  to  support  any  other  promise. 

There  are  many  matters  of  a  past  nature  which  throw  a  merei  j 
upon  a  person  a  moral  obligation,  but  though  there  """"^  ^^^jf  ^*I 
have  been  cases  to  shew  that  a  merely  moral  considera-  support  a  pro. 
tion  will  support  a  promise  («),  they  can  now  be  put  '"*'*'^- 
aside  as  undoubtedly  not  law  at  the  present  time,  and 
it  can  be  definitely  stated  that  a  consideration  only 
moral  will  not  be  sufficient  to  support  a  contract. 
This  is  well  illustrated  by  the  case  of  Beaumont  v.  Bmumont  v. 
Beeve  (y),  in  which  it  was  decided  that  a  promise  by  ^*^* 
a  man  that  in  consideration  that  he  had  seduced  and 
cohabited  with  a  woman  he  would  make  her  a  certain 
payment,  was  merely  nudum  pactum,  and  could  not 
be  enforced — the  seduction   gave  forth  no  obligation 
which,  according  to  our  laws,  could  be  enforced,  and 
therefore  no  promise  could  give  a  right  of  action  on  it. 
The  student  must  not  confuse  this  with  a  promise  by  a 
man  to  pay  a  sum  to  the  mother  of  an  illegitimate 
child  towards  its  support,  for  this  would  be  perfectly 
valid,  as  a  mother  by  undertaking  the  entire  support 
of  such  child  does  more  than  by  law  she  is  bound  to, 
and  this  forms  a  sufficient  consideration  for  the  promise. 

But  though  a  merely  moral  obligation  will  not  form  But  a  moral 
a  sufficient  foundation  to  support  a  promise,  yet  if  it  is  o^jjigation 

rr  r  ^  j  which  was 

not  entirely  of  a  moral  nature,  but  was  once  a  legal  once  a  legal 
obligation,  which  has  only  become  a  moral  obligation  portTpromTse 
by  reason  of  having  become  devoid  of  legal  remedy,  it 
may  support  a  promise  (z).  The  correct  rule  upon  the 
point  has  been  well  stated  to  be  ^'that  an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 

(x)  See  them  cited  in  Chittjr  on  Contracts,  36. 
(y)  8  Q.  B  483. 
(?)  1  S.  U  C.  148. 
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pended  by  some  positive  rule  of  law ;  but  can  give  no 
original  right  of  action  if  the  obligation  on  which  it 
iafotmded  could  never  have  been  enforced  ai  law,  though 
not  barred  by  any  legal  maxim  or  statute  provi- 
sion "  (a).  Thus  in  the  case  of  an  agreement  to  pay  a 
sum  in  consideration  of  past  seduction,  this  is  an  obli- 
gation which  neyer  could  haye  been  enforced  at  law, 
but  in  the  case  of  a  debt  which  has  deen  barred  by  the 
Statute  of  Limitations,  though  being  so  barred,  the 
obligation  to  pay  it  is  merely  a  moral  one,  yet  it  is  an 
obligation  which  could  once  have  been  enforced  and 
has  only  been  rendered  simply  moral  by  reason  of  its 
haying  become  devoid  of  legal  remedy,  and  the  promise 
to  pay  such  a  debt  is  binding  (t). 

An  executory  With  regard  to  an  executory  consideration,  as  it 
musf^^e^di  ^^ousists  of  Something  to  be  done  at  a  future  day,  of 
have  been  per-  coursc  before  an  actiou  can  be  maintained  on  the  con- 
anTction<»n*  tract  the  future  act  forming  the  consideration  must 
be  brought  on  havo  been  done  by  the  plaintiff,  or  he  must  at  least 

the  contract.      ^  i  i  2  j       "n*        j.     j      'j. 

have  been  always  ready  and  willing  to  do  it. 

The  doing  of  The  doing  by  a  person  of  an  act  which  he  was 
person  was  already  under  a  legal  obligation  to  do,  cannot  form  a 
bound  to  do  is  consideration ;  thus  a  promise  by  a  master  of  a  ship  to 

no  oonsidera-  ^»  •        jj'a"        a    ai_    • 

tion,  P^-y  his  seamen  a  sum  in  addition  to  their  proper  wages 

as  an  incitement  to  extra  exertion  on  sudden  emergency 
is  not  binding,  for  they  are  as  seamen  bound  to  do 
everything  in  their  power  (c). 

As  to  an  im-        If  the  Consideration  stated  for  a  promise  is  of  such  a 
Sderation*""     nature  as  to  be  either  legally  or  morally  impossible,  no 
promise  founded  on  it  will  be  binding  (d).     By  a  con- 
sideration legally  impossible,  is  meant  where  a  person 


{a)  Note  to  Wennall  v.  Adney,  3  B.  &  P.  252. 

(6)  As  to  limitation  generally,  see  post,  pp.  201-208. 

(c)  Harris  v.  Carter,  3  E.  &  B.  559 ;  Chitty  on  Contracts,  42. 

(cQ  Chitty  on  Contracts,  44,  45. 
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agrees  to  do  an  act  which  is  contrary  to  the  law  (e) ; 
and  by  a  consideration  morally  impossible^  is  meant 
where  a  person  agrees  to  do  an  act  which  is  simply  an 
absurdity  as  being  naturally  and  physically  impossible, 
''  as  if  the  consideration  be  a  promise  that  A.  shall  go 
from  Westminster  to  Bome  in  three  hours"  (/).  Here 
this  is  manifestly  an  absurdity  and  an  impossibility, 
and  from  such  a  promise  no  benefit  or  advantage  can 
result  to  the  other  party,  so  that  it  in  fact  amounts  to 
no  consideration  at  all.  And  although  a  consideration 
was  not  originally  impossible,  yet  if  from  circumstances 
that  occur  it  afterwards  becomes  so,  the  rule  equally 
applies  {ff). 

Fourthly.  As  to  the  object  of  the  contract.     This  The  object  of  a 
must  be  neither  of  an  illegal  nor  immoral  nature,  either  not^bTii^* 
directly  or  indirectly,  but  if  there  are  legal  and  illegal  or  immonJ. 
acts  stipulated  for  in  a  contract,  and  they  are  clearly 
divisible,  it  will  not  render  the  whole  contract  void  (h). 

To  a  deed,  writing  is,  of  course,  an  essential,  for  to  Cases  in  which 
constitute  a  deed  there  must  be  a  writing  actually  ^^^^J^ 
sealed  and  delivered ;  but  for  simple  contracts  at 
common  law  no  writing  was  necessary,  nor  is  it  at  the 
present  day,  except  in  those  cases  in  which  it  has  been 
rendered  necessary  either  by  statute  or  custom.  Those 
cases  in  which  writing  is  necessary  are  generally  of 
great  practical  importance,  and  may  be  stated  to  be 
chiefly  as  follows : — 

1.  In  cases  coming  within  the  Statute  of  Frauds  (»), 
and  Lord  Tenterden's  Act  (k). 


{e)  See  ffaslam  v.  Shenoood,  10  Bing.  540 ;  Harvey  y.  OUfbons^  2  Ley.  161. 

(/)  Chitty  on  Contracts,  44,  45. 

(g)  See  Chanter  v.  Leeee^  4  M.  &  W.  295. 

(A)  See  further  as  to  illegal  contracts,  post,  ch.  ix. 

(0  29  Car.  2,  c  3. 

\k)  9  Geo.  4,  c.  14. 
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2.  In  the  case  of  grants  of  annuities. 

3.  Contracts  relating  to  sale  or  assignment  of  copy- 
rights. 

4.  Contracts  relating  to  sale  or  transfer  of  ships ; 
and, 

5.  Bills  of  exchange,  promissory  notes,  and  other 
like  negotiable  instrnments. 

Of  the  above  cases,  by  far  the  most  extensive  is  that 
numbered  1,  being  cases  coming  within  the  Statute  of 
Frauds  and  Lord  Tenterden's  Act. 


Of  the  former  statute  the  most  important  sections 
are  the  Ist,  2nd,  3rd,  4th,  7th,  and  17th. 


Provisions  of 
the  Uty  2nd, 
and  3rd  sec- 
tions of  the 
Statute  of 
Frauds. 


The  1st  section  provides  that  ''  all  leases,  estates, 
interests  of  freehold  or  term  of  years  or  any  uncertain 
interest  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments  made  or  created  by 
livery  and  seisin  only  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the 
same  or  their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage, 
to  the  contrary  notwithstanding."  The  2nd  section, 
however,  goes  on  to  provide,  "  Except,  nevertheless,  all 
leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the 
landlord  during  such  term  shall  amount  unto  two-third 
parts  at  least  of  the  full  improved  value  of  the  thing 
demised."     The  effect,  therefore,  of  these  two  sections 
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taken  together  is,  that  a  lease  by  parol  can  only  be 
made  where  it  does  not  exceed  three  years  from  the 
making  thereof  (2).  By  the  3rd  section  all  assign- 
ments and  surrenders  of  leases  must  be  in  writing, 
signed  by  the  persons  or  their  agents  authorized  in 
writing. 

The  7th  section,  perhaps,  should  hardly  be  mentioned  ProrUion  of 
in  the  present  work,  but  it  may  be  noticed  that  it  *^*  ^*^  '^'^■• 
provides  that  trusts  of  land  or  any  interest  in  land 
must  be  in  writing ;  but  it  does  not  require  any  writing 
to  create  a  trust  of  purely  personal  estate.  There 
then  remain  now  the  4th  and  17th  sections  to  be  con- 
sidered. 

The  4th  section  provides  that  "  no  action  shall  be  ProTiiion  of 
brought  whereby  to  charge  any  executor  or  adminis- *^®**'*"^'®'*' 
trator  upon  any  special  promise  to  answer  damages  out 
of  his  own  estate,  or  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person,  or  to  charge 
any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage,  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  or  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such 
action  is  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized." 

With  regard  to  promises  by  executors  or  adminis-  As  to  contracts 
trators  to  answer  damages  out  of  their  own  estates,  it  ^^^J^"m 
need  only  here  be  said  that,  although  the  writing  re-  to  answer 
quired  by  the  statute  exists,  yet  there  must  also  exist  J J^^'^^'**  ^^ 

^  estates. 

(/)  See  further  hereon,  post,  ch.  iii.  p.  51. 
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As  to  gua- 
rantees. 

Birkmyr  v. 
Darnell. 


some  new  valuable  consideration  for  the  promise  ;  but 
the  next  kind  of  contract  mentioned  in  the  4th  section, 
viz.,  guarantees  or  agreements  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person  demands  a 
more  lengthened  consideration. 

In  the  first  place  must  be  observed  the  decision  in 
the  leading  case  of  Birkmyr  v.  Darnell  (m),  to  the 
effect  that  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  for  which  that  other  person 
remains  liable,  is  within  the  statute,  and  must  be  in 
writing ;  but  if  that  other  does  not  remain  liable,  then 
it  is  not  within  the  statute,  and  need  not  be  in  writing. 
To  illustrate  this,  the  following  example  may  be 
given :  A.  goes  into  a  shop  with  B.,  and  says  to  the 
shopkeeper,  "  Supply  goods  to  B.,  and  if  he  does  not 
pay  you  for  them,  then  I  will."  Here  this  is  within 
the  statute ;  for  it  is  a  guarantee,  and  to  render  A. 
liable  it  must  be  reduced  into  writing.  But  if  A.  goes 
into  a  shop  with  B.,  and  says,  "  Supply  goods  to  B., 
and  charge  them  to  me,"  here  this  is  not  within  the 
statute,  for  it  is  no  guarantee,  but  a  direct  sale  to  A., 
the  goods  being  by  his  direction  sent  to  B.,  and  there- 
fore, to  render  A.  liable,  there  need  be  no  writing  (n). 


A  promise 
made  to  a 
debtor  himself 
cannot  be 
within  the 
Statute  of 
Frauds. 


Again,  if  the  promise  is  made  to  the  debtor  himself, 
it  is  not  within  the  statute,  for  the  statute  only  ap- 
plies to  promises  made  to  the  person  to  whom  another 
is  answerable  (o).  A  guarantee  may  be  made  for  future 
advances,  and  may  be  made  out  from  different  instru- 
ments provided  they  are  connected  inter  se,  without  the 
necessity  of  any  parol  evidence  (p).  A  guarantee  for- 
merly came  within  the  common  rule  (j)  that  the  con- 


(m)  1  S.  L.  C.  310 ;  Salkeld,  27. 

(n)  Unless,  indeed,  it  comes  within  the  17th  section  of  the  Statute  of 
Frauds,  as  to  which,  see  post,  ch.  iv.  p.  74,  et  seq. 

(o)  Eastwood  v.  Kenyon,  1 1  A.  &  £.  446. 

Ip)  See  ante,  p.  29 ;  and  the  case  of  Boydell  v.  Drummondf  11  East,  142, 
there  referred  to. 

(7)  Stated  ante,  pp.  31,  32. 
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sideration  as  well  as  the  promise  must  appear  on  the 
face  of  the  instrument,   but  in  consequence  of  the 
difficulty  of  setting  forth  the  consideration  in  a  suffi- 
cient manner  to  satisfy  the  courts   of  law,  this  rule 
proved  to  be  a  grievance  to  the  mercantile  commu- 
nity (r),   and,  in   consequence,  the  Mercantile   Law  The  considera- 
Amendment  Act  (s)  provides  that  a  guarantee  shall  be  „^^^  "^^^on 
valid  without  the  consideration  appearing  on  its  face,  the&ceofm 
The  same  statute  (sect.  5)  provides  that  on  a  surety  K'**^*^^- 
paying  the  principal's  debt  he  shall  be  entitled  to  have 
assigned  to  him,  or  a  trustee  for  him,  every  judgment 
or  other  security  held  by  the  creditor,  notwithstanding 
the  same  may  be  deemed  at  law  satisfied  by  his  pay-  Righuofa 
ment  or  performance,  and  such  person  shall  be  entitled  Jn^hL^  ri^- 
to  stand  in  the  place  of  the  creditor ;  before  this  statute  pai'«  debt, 
the  surety  only  had  a  right  to  collateral  securities  and 
not  to  the  principal  security  itself.      If  a  person  is  Surety  to  or 
surety  to  or  for  a  person  he  is  liable  to,  or  for  that  "'*""» 
person  only,  and  not  for  any  partner,  and  if  surety  to 
or  for  a  firm  consisting  of  two  or  more  persons,  or  a 
single  person  trading  under  the  name  of  a  firm,  he 
is  not  liable  after  any  alteration  in  or  addition   to 
\he  persons  or  person  constituting  such  firm  {().    A  Acts  which 
surety  may  be  discharged  by  any  fraudulent  misrepre-  duchareri*  *^ 
sentation  or  concealment  (t^) ;  by  the  failure  of  an  in-  surety., 
tended   co-surety  to  execute  (x) ;   by  the   creditor's 
connivance  at  principal's  default  or  his  laches,  but  mere 
delay  in  giving  a  voluntary  forbearance  will  not  be 
sufficient  laches  (y) ;  by  non-performance  of  conditions 
by  creditor ;  by  the  discharge  of  the  principal ;  by  any 
alteration  of  the  terms  of  the  contract  between  the 
creditor  and  the  principal,  which  may  have  the  effect 


(r)  1  S.  L  C.  315 ;  ante,  p.  32. 
(«)  19  &  20  Vict.  c.  97,  s.  3. 
(t)  19  &  20  Vict.  c.  97,  a.  4. 
(tt)  RaUton  v.  Matthews,  10  C.  &  F.  934. 
(x)  Evans  t.  Bremridge^  25  L  J.  (Ch.)  33-*. 

iy)  Phillips  V.  Fordyoe,  2  Chit.  676 ;  Strowj  y,  Foster,  25  L.  J.  (C.P.) 
106. 
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of  interference  for  a  time  with  his  remedies  against 
the  principal  debtor  (2;),  or  by  a  binding  agreement 
by  the  creditor  with  the  principal  to  give  time  to  the 
principal,  unless  at  the  time  the  creditor  and  the  prin- 
cipal stipulate  that  it  shall  not  discharge  the  surety, 
then  (even  although  not  bj  his  consent)  it  will  not 
discharge  him  (a).  A  mere  voluntary  giving  of  time, 
without  any  obligation  to  do  so,  will  not  operate  to 
discharge  a  surety  Qt). 

On  a  bill  of  exchange  the  party  primarily  liable  is 
the  acceptor,  and  the  other  persons  liable  thereon  stand 
in  the  position  of  sureties  for  him,  as  is  hereafter  ex- 
plained (0),  and  the  rule  therefore  as  to  what  acts  will 
operate  to  discharge  a  surety  applies  to  the  person  other 
than  the  acceptor  liable  on  a  bill.  Upon  this  point 
£x  parte  the  important  recent  decision  of  Ex  parte  Jacobs  (d) 
should  be  noticed.  In  that  case  an  acceptor  of  a  bill 
had  filed  a  petition  for  liquidation  or  composition  by 
arrangement  under  the  Bankruptcy  Act,  1869  ;  and  at 
the  meeting  of  creditors  the  holder  of  the  bill  signed 
a  resolution  agreeing  to  accept  a  composition,  under 
which  resolution  the  acceptor  was  discharged,  and  the 
question  was  whether  this  operated  to  discharge  the 
drawer  of  the  bill  from  claims  on  the  bill.  It  was  held 
by  the  Court  of  Appeal  that  it  did  not,  for  that  the 
acceptor  must  be  considered  as  discharged  by  operation 
of  law,  and  not  by  the  creditor's  voluntary  act,  even  al- 
though such  creditor  had  attended  and  expressly  voted 
for  the  acceptance  of  the  composition. 

It  is  presumed  that  this  would  apply  not  only  to 


(^)  Watts  r.  ShuUleworth,  10  W.  R.  132;  Tuc^.er  v.  Laing,  2  Kay  &  J. 
745. 

(a)  Oicen  v.  Sbmariy  4  H.  of  L.  Cas.  997. 
(6)  Bell  V.  Banks,  3  M.  &  G.  258. 

(c)  S€e  post,  pp.  118-121. 

(d)  L  R.  lOCh.  Ap.  211. 

(e)  This  case  followed  Mrgrath  v.  Gray,  L.  R.  9  C.  P.  216,  and  the  case 
of  Wilson  V.  Lloydy  L.  R.  16  Eq.  60,  was  expressly  disapprove<l  of. 
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cases  under  a  bill  of  exchange,  but  to  all  cases  of  prin- 
cipal and  surety ;  so  that  if  any  principal  debtor  files 
a  petition  for  liquidation  or  composition,  and  a  com- 
position is  accepted,  the  creditor  still  has  a  claim  over 
against  a  surety. 

An  agreement  made  in  consideration  of  marriage  Meaning  of  an 
does  not  mean  the  actual  promise  of  marriage  (forj^^^^j^^ 
that  would  be  contrary  to  the  general  usages  of  man-  sideration  of 
kind),  but  means  contracts  for  the  doing  of  eollateiml  ™*'^"*8f«- 
acts  in  consideration  of  marriage  (/).     An   action, 
therefore,  for  breach  of  promise  of  marriage  may  be 
brought,  although  not  evidenced  by  writing,  so  only 
that  it  can  be  clearly  proved,  and  the  evidence  of  the 
plaintiff  (as  is  hereafter  mentioned  (ff))  is  corroborated 
in  some  material  respect.    C!ontracts  as  to  land  are 
treated  of  in  the  next  chapter  (h). 

The  term  "  an  agreement  not  to  be  performed  within  as  to  agree* 
a  year  from  the  makins:  thereof,"  on  the  face  of  it  seems  "e"***  i»o^  ^^ 
clear  enough,  but  a  more  careful  consideration  vnll  within  a  year, 
shew  the  student  that  doubts  may  arise  on  its  mean- 
ing.   There  may  be  some  contracts  which  it  is  utterly 
impossible  can  be  performed  within  the  year,  and  others 
which  may  or  may  not,  according  to  circumstances,  be 
carried  out  within  the  year — is  the  statute  to  apply  to 
all  or  which  of  these  ?    The  question  is  answered  by 
the  leading  case  of  Peter  v.  Compton  («),  which  decides  Peter  v. 
that  this  clause  in  the  Statute  of  Frauds  only  means  ^^^^ 
and  includes  agreements  which  from  their  terms  are 
actually  incapable  of  performance  within  the  year,  and 
does  not  include   contracts  which   may  or  may  not, 
according  to  circumstances,  be  performed  within  that 
period.    The  facts  in  that  case  were  that  the  defendant 
had  entered  into  an  agreement  with  the  plaintiff  that, 
in  consideration  of  one  guinea  then  paid  him  by  the 

(/)  Broom's  Corns.  383,  384. 
(17)  See  post,  Part  iii.  ch.  ii.  p.  386. 
(/i)  See  post,  ch.  iii.  p.  48,  et  seq. 
(0  1  S.  L.  C.  335 ;  Skinner,  353. 
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plaintiff,  that  he  would  pay  the  plaintiff  a  certain 
greater  sum  upon  the  day  of  his  marriage.  The  mar- 
riage did  not  happen  within  the  year,  but  it  was  de- 
cided that  there  was  nothing  in  this  contract  rendering 
it  incapable  of  being  performed  within  the  year,  and 
that,  therefore,  an  action  would  lie,  although  not 
reduced  into  writing. 

A  contract  for      An  instance,  however,  of  a  contract  within  the  statute, 
from  a^sulT'^  *^^  therefore  required  to  be  in  writing,  may  be  found 
sequent  day     in  an  agreement  for  a  year's  service  from  a  day  sub- 
?J'^?^V^*^' ^®  sequent  to  the  date  of  the  contract,  even  from  to- 
morrow (k)y  and  if  a  contract  appears  on  its  face  to  be 
intended  to  extend  over  a  year,  although  it  may  contain 
a  condition  by  which  it  may  be  put  an  end  to  within 
the  year,  yet  it  is  within  the  statute,  and  must  be  in 
writing  (l). 

It  is,  however,  sometimes  very  difficult  to  tell  when 
a  contract  is  or  is  not  within  the  statute,  and  with 
regard  to  some  of  the  cases  it  is,  in  the  author's  opinion, 
very  difficult,  if  not  impossible,  to  reconcile  them  with 
each  other  (m). 

29  Car.  2,  c.  3.  The  17th  section  provides  for  contracts  for  the  sale 
of  goods  either  being  in  writing  or  as  therein  men- 
tioned, but  this  section  is  stated  fully  in  a  subsequent 
chapter  (n). 

WhatisasufH-      The  Statute  of  Frauds,  by  its  provisions,  does  not 

cient  memo- 
randum within 

the  Statute  of 

Frauds. 

(A)  Bracegirdie  v.  ffealdy  1  B.  &  A.  722. 

(0  Birch  V.  Liverpool,  9  B.  &  C.  392  ;  Oiravd  v.  Richmondy  2  C.  B.  835. 

(m)  See  particularly  Murphy  v.  StUlivan,  11  Jr.  Jur.  (N.S.)  Ill,  where 
it  was  held  that  a  contract  to  support  a  child  during  its  life  need  not  be  in 
writing,  although  in  Sveet  t.  Lee  (3  M.  &  Gr.  452)  it  had  been  held  that  a 
contract  for  payment  of  an  annuity  must  be  in  writing,  though  it  may  de- 
termine within  the  year  by  the  death  of  the  annuitant.  See  also  hereon 
Knowiman  v.  Bluett.,  L.  R.  9  Ex.  1. 

(n)  Post,  ch.  iv.  p.  74. 
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require  any  formal  contract  fully  and  technically  pre- 
cise, but  any  memorandum  is  sufficient  which  con- 
tains, either  expressly  or  by  reference,  the  terms  of 
the  agreement,  and  any  written  memorandum  must 
shew  not  only  who  is  the  person  to  be  charged,  but  also 
who  is  the  party  in  whose  favour  he  is  to  be  charged  (o). 
The  statute,  too,  does  not  require  that  this  contract 
or  memorandum  should  be  actually  signed  by  both  the 
parties  to  it,  but  it  will  be  sufficient  if  only  signed  by 
the  person  to  be  charged,  for  that  is  all  that  is  said  by 
the  statute ;  and  although  the  foot  is  the  most  proper  - 
place  for  the  signature,  yet  it  need  not  be  there,  for 
where  a  person  drew  up  an  agreement  in  his  own 
handwriting,  commencing  "  I,  A.  B.,  agree,"  it  was  held 
that  this  was  sufficient  signature,  although  the  name 
A.  B.  was  not  subscribed  at  the  end  (p).  Again,  it 
has  been  held  that  when  a  person  has  usually  printed 
his  name,  as,  for  instance,  if  there  is  a  memorandum 
on  a  bill -head  containing  the  party's  printed  name, 
this  may  be  a  sufficient  signature  (q).  It  is,  of  course, 
in  all  these  kinds  of  cases  a  question  of  the  intention  of  When  an 
the  party  whether  the  name  should  operate  as  a  sig-  ^gt "^^autho- 
nature  (r).  The  4th  and  17th  sections  do  not  require  nzed  in 
an  agent  who  signs  an  agreement  under  them  to  be  ^"*****f- 
authorized  by  writing;  the  1st  and  3rd  sections  do. 
An  agent,  to  execute  a  deed,  must  receive  his  authority 
by  deed,  though  it  has  been  held  that,  in  the  case  of 
two  joint  contractors  by  deed,  one  might  execute  for 
himself  and  the  other,  in  the  presence  of  that  other 
without  any  authority  from  him  in  writing  («).  One 
party  to  a  contract  cannot  be  the  agent  of  the  other, 


(o)  Chittj  on  Contracts,  66.    Benjamin's  Sale  of  Personal  Property,  169 

(p)  Knight  t.  Crockfordy  1  £sp.  190,  referred  to  by  Lord  Eldon  in 
Sawnderaon  v.  Jackson,  2  B.  &  P.  138. 

(q)  Saunderson  v.  Jackaon^  2  B.  &  P.  138 ;  Schneider  y.  NorriSj  2  Manle 
k  S.  280. 

(r)  Caton  v.  Caton,  L,  R.  2  H.  of  L.  Cas.  127. 

(5)  Ball  V.  Dunsterville,  4  T.  R.  313. 
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but  one  agent  may  sign  for  both  parties,  as  in  the  case 
of  a  broker  or  auctioneer. 


9  Geo.  4,  c.  14.  By  Lord  Tenterden's  Act  (t)  no  acknowledgment  by 
a  debtor  to  take  a  case  out  of  the  Statute  of  Limita- 

19  &  20  Vict,  tions  shall  be  binding  unless  in  writing,  signed  by  the 
debtor,  or  (by  the  Mercantile  Law  Amendment  Act  (u)) 
by  his  agent,  and  it  may  be  noticed  here  that  any  such 
acknowledgment  must  either  contain  a  promise  to  pay, 
or  be  of  such  a  nature  that  a  promise  to  pay  may  be 
implied  from  it.  Lord  Tenterden's  Act  (x)  also  pro- 
vides that  no  action  shall  be  brought  to  charge  any 
person  by  reason  of  any  representation  as  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealing  of 
any  other  person,  that  he  may  obtain  money  or  goods 
upon  credit,  unless  in  writing,  signed  by  the  person  to 
be  charged  therewith. 


c97. 


Nature  of  an 
acknowledg- 
ment. 


As  to  an 
annuitj. 


An  annuity  is  a  yearly  payment  of  a  certain  sum  of 
money  granted  to  another  in  fee  for  life,  or  years,  and 
charging  the  person  of  the  grantor  only  or  his  person 
and  estate,  in  which  latter  case  it  is  usually  termed  a 
rent-charge  (y) ;  and  by  the  Annuity  Act  (z)  writing  is 
required  for  the  grant  of  an  annuity. 


As  to  copy- 
right. 


Copyright  is  the  sole  and  exclusive  liberty  of  mul- 
tiplying copies  of  an  original  work  or  composition  (a) ; 
and  by  the  Copyright  Act  (i)  writing  is  necessary,  it 
being,  assignable  by  an  entry  of  the  transfer  in  the 
registry  in  the  manner  prescribed  by  the  Act. 


(0  9  Geo.  4,  c.  14,  s.  1. 

(tt)  19  &  20  Vict.  c.  97,  s.  13. 

Ix)  9  Geo.  4,  c.  14,  s.  6. 

(y)  Brown's  Law  Diet.  25 ;  see  also  post,  p.  151. 

(«)  53  Geo.  3,  c  141. 

(a)  Brown's  Law  Diet.  92;  see  further  as  to  Copyright,  post,  p.  151. 

(6)  5  &  6  Vict.  c.  45. 
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By  the  Merchant  Shipping  Act,  1854  (c),  a  registered  As  to  ships. 
ship,  or  any  shares  therein,  mnst  be  transferred  by  bill 
of  sale  under  seal  in  the  form  given,  and  attested  by  a 
witness  and  registered. 

Bills  of  exchange,  promissory  notes,  and  other  like 
negotiable  instruments  are  required  to  be  in  writing, 
and  signed,  not  by  statute,  but  by  the  custom  of 
merchants. 


[(c)  17  &  18  Vict.  c.  104,  88.  55,  57 ;  see  mlso  As  to  Ships,  post,  p.  142. 
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CHAPTEE  m. 

OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN  OF  LANDLORD 

AND  TENANT. 

Contracts  for    It  was  stated  in  the  previous  chapter  that  contracts 
sale  of  land      f^^  ^^^e  sale  of  lands,  tenements,  or  hereditaments,  or 

must  always  '         ,  '  ,  ,    ' 

be  in  writing    any  interest  in  or  concerning  them,  must  be  in  writing, 

TTs!^  ^*'*  *^8  being  one  of  the  contracts  specified  by  the  4th 

section  of  the  Statute  of  Frauds  (29  Gar.  2,  c.  3).    Any 

sale  of  land,  even  though  by  auction,  must,  therefore, 

be  in  conformity  with  the  provisions  of  this  section,  as 

a  general  rule,  though  it  should  be  mentioned  that  sales 

under  a  decree  of  the  Court  of  Chancery  have  been 

Chancery        held  Hot  to  be  withiu  the  statute  (d) ;  and  as  the  Court 

would  carry     ^f  Chancery  has  been  in  the  habit  of  decreeing  specific 

out  a  parol  _  -^       .  _  ,        ,    -       ,^  *^     ^     . 

contract,  how-  performance  of  a  parol  contract  m  three  cases,  viz. : 
ever,  in  three   q)  Where  Set  out  in  the  bill  and  admitted  by  the 

cases.  ^  ,  ,  •' 

defendant  in  his  answer,  and  he  does  not  set  up  the 
statute  as  a  bar ;  (2)  Where  prevented  from  being  re- 
duced in  writing  by  the  fraud  of  the  defendant ;  and. 
Effect  of  Judi-  (3)  After  certain  acts  of  part  performance  (c),  it  would 
Tm^^^^^  appear  now  that,  in  consequence  of  the  Judicature 
Act,  1873,  in  any  of  such  cases  efiect  would  be  given 
to  the  contract  in  all  divisions  of  the  High  Court  of 
Justice. 

The  statute  But  the  statute  does  not  mention  merely  contracts 

extends  to  any  £qj.  ^j^g  ^^q  q{  lauds,  but  also  "  any  interest  in  or  con- 
land,  corning  them ;"  and  it  is  frequently  a  point  of  some 
nicety  to  determine  what  is  and  what  is  not  an  interest 


(d)  Attomey-Oeneral  v.  Day,  1  Ves.  Sen.  218. 

[e)  Snell's  Principles  of  Equity,  459. 
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in  land  within  the  statute ;  a  good  instance  of  what 
has  been  held  to  be,  and  what  has  been  held  not  to 
be  an  interest  in  land,  is  found  in  the  decisions  that  a 
contract  for  the  sale  of  growing  grass  upon  land  is  an 
interest  in  land  within  the  statute  (/),  but  a  contract 
for  the  sale  of  growing  potatoes  is  not.  The  rule  on  Whmt  u  ma 
this  point  is  stated  in  Mr.  Chitty's  work  on  Contracts  (g)  j°*^^«»*  *^ 
as  follows :  "  With  respect  to  emblements,  or  fruetus 
industrialeSy  a  contract  for  the  sale  of  them  while 
growing,  whether  they  have  arrived  at  maturity  or  not, 
and  whether  they  are  to  be  taken  off  the  ground  by 
the  buyer  or  seller,  is  not  a  contract  for  the  sale  of  an 
interest  in  land  ;  but  a  contract  for  the  sale  of  a  crop 
which  is  the  natural  produce  of  the  land  if  it  be  unripe 
at  the  time  of  the  contract,  and  is  to  be  taken  off  the 
land  by  the  buyer,  is  a  contract  for  the  sale  of  an  in- 
terest in  land  within  the  statute."  To  determine, 
however,  accurately  what  is  an  interest  in  land  within 
this  section  and  what  is  not,  is,  however,  frequently  a 
most  difficult  matter,  and  indeed  a  learned  judge  (h) 
once  stated  that  there  is  no  general  rule  laid  down  in  any 
of  the  cases  that  is  not  contradicted  by  some  other ;  and 
in  a  very  recent  case  (i)  Lord  Coleridge  said :  "  I  despair 
of  laying  down  any  general  rule  that  can  stand  the  test 
of  every  conceivable  case."  It  is  important  to  notice 
upon  this  point  that  a  contract  for  the  sale  of  grow- 
ing timber,  to  be  cut  by  the  vendor  or  vendee,  if  it 
is  to  be  cut  immediately,  or  as  soon  as  possible,  does 
not  confer  any  interest  in  land,  and  therefore  is  not 
within  the  section  now  under  discussion,  but  is  if  the 
price  exceeds  £10  within  the  17th  section  (k),  as  being 
a  contract  for  the  sale  of  goods  (Z).  In  the  most  recent 
case  upon  this  point,  Lord  Chief  Justice  Coleridge,  in 


(/)  Crosbt/  V.  Wadsuorthy  6  East,  602  ;  Evans  v.  RcberU^  5  B.  &  C.  829. 
ig)  Pmge  276. 

(A)  Lord  Abinger,  in  Rod'cett  t.  PhiUips,  9  M.  &  K.  501. 
{%)  Marshall  ▼.  Green,  L.  R.  1  C.  P.  Diy.  38. 
Ik)  Ab  to  which,  see  post,  ch.  iv. 

(0  Smith  V.  Svurman,  9  B.  &  C.  561 ;  Marshall  v.  Green,  L  R.  1  C.  P. 
DiT.  35. 
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deciding  that  timber  to  be  taken  away  immediately  is 
not  an  interest  in  land  within  this  section,  said: 
"  Planted  trees  cannot  in  strictness  be  said  to  be  pro- 
duced spontaneously,  yet  the  labour  employed  in  their 
planting  bears  so  small  a  proportion  to  their  natural 
growth  that  they  cannot  be  considered  as  frudt^s  in- 
diistriales,  but  treating  them  as  not  being  fructus  in- 
duatricUes,  the  proposition  is  that  where  the  thing  sold 
is  to  derive  no  benefit  from  the  land  and  is  to  be  taken 
away  immediately  the  contract  is  not  for  an  interest  in 
land.  Here  the  contract  was  that  the  trees  should  be 
got  away  as  soon  as  possible,  and  they  were  almost 
immediately  cut  down.  Apart  from  any  decision  on 
the  subject,  and  as  a  matter  of  common  sense,  it  would 
seem  obvious  that  a  sale  of  twenty-two  trees,  to  be 
taken  away  immediately,  was  not  a  sale  of  an  interest 
in  land,  but  merely  of  so  much  timber  "  (w).  From 
these  observations  it  would  seem  that  if  timber  is  not 
to  be  immediately  taken  away  it  will  be  an  interest  in 
Particular  land.  The  following  contracts  may  also  be  mentioned 
cases  upon       ^^  having  been  decided  not  to  be  an  interest  in  land 

the  point.  .  ^ 

Within  the  statute : — 

A  contract  for  the  sale  of  railway  shares. 

A  contract  by  a  landlord  after  granting  a  lease  to 
make  improvements  in  consideration  of  the  tenant 
agreeing  to  pay  an  additional  sum  per  annum. 

An  agreement  for  lodging  and  boarding  in  a  house. 

An  agreement  by  a  landlord  with  a  quitting  tenant 
to  take  the  tenant's  fixtures  (n). 

Title  to  be  On  a  contract  for  sale  of  land,  in  the  absence  of 

shewn  to  land. 

(m)  MafshaU  t.  Qreen^  L.  R.  1  C.  P.  Div.  39,  40.  In  a  case  of  Soovell  r. 
Boxallf  1  Y.  &  J.  396,  it  was  held  that  a  contract  for  the  sale  of  growing 
underwood  was  a  contract  or  sale  of  an  interest  in  law  within  this  section, 
but  in  that  case  it  did  not  appear  when  it  was  to  be  cut,  and  possibly  had 
it  been  that  the  underwood  was  to  have  been  cut  immediately  it  would 
have  been  decided  the  other  way. 

(n)  See  Chitty  on  Contracts,  275-279. 
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stiptdations  to  the  contrary,  the  title  was  formerly  sixty 
years,  but  now,  under  the  Vendors  and  Purchasers 
Act,  1874  (o),  in  the  completion  of  any  contract  made 
after  December  31,  1870,  it  is  forty  years  (p),  and  if  it 
is  a  leasehold  property  the  purchaser  cannot  call  for 
the  freeholder's  title  (g).  On  a  contract  for  the  sale 
of  land  the  vendor  is  only  bound  to  disclose  to  the 
purchaser  facts  relating  to  the  property  which  in  the 
ordinary  course  of  events  he  could  not  discover  for  him- 
self, and,  generally  speaking,  a  purchaser  is  not  under 
any  obligation  to  disclose  to  a  vendor  facts  which  he 
is  aware  of  which  enhance  the  property's  value. 

With  regard  to  a  proper  signature  within  the  statute.  One  party  to 
one  party  to  the  contract  cannot  be  the  agent  of  the  ^^^"^'^f'  f^^ 
other,  but  a  third  person — e.g.,  the  auctioneer  at  a  sale  the  other. 
— can  be  the  agent  of  both  parties. 

A  tenancy  may  exist  in  various  different  ways,  as  if  Different  ways 
one  holds  either  for  a  fixed  period,  or  simply  from  1°  ^^*°**  * 

r  f  r  J  tenancy  may 

year  to  year,  or  at  will  or  sufferance.     By  the  1st  sec-  exist. 
tion  of  the  Statute  of  Frauds  all  leases,  estates,  interests  statute  of 
of  freehold  or  terms  of  years,  or  any  uncertain  interest  i^^^'  **  ^ 
of,  in,  to  or  out  of  land,  must  be  in  writing  signed  by 
the  persons  or  their  agents  authorized  by  writing ,  or  shall 
have  the  force  and  effect  of  estates  at  will  only  (r). 
The  2nd  section  excepts  from  this  provision  leases  not 
exceeding  three  years  from  the  making  thereof,  at  two- 
thirds  of  the  full  improved  value  («).     And  by  the  3rd 
section  all  assignments  of  leases  (not  being  copyhold 
or  customary  property)  must  in  a  like  way,  as  is  pro- 
vided in  the  1st  section  as  to  leases,  be  in  writing.     By  and  assign- 
8  &  9  Vict.  c.  106  (0,  every  lease  is  required  by  law  to  menu  of  leases. 
be  in  writing,  and  assignments  of  leases  (not  being 
copyhold)  shall  be  void  at  law  unless  made  by  deed. 

(o)  37  &  38  Vict.  c.  78. 

(p)  Ibid.  s.  1. 

(g)  Ibid.  s.  2. 

(r)  This  section  is  set  out  verbatim,  ante,  p.  38. 

(s)  Ibid. 

(0  Sect.  3. 

B   2 


94^  -^  ^vr3U»r3«  <aft  -n 


^bjt^'Miiiunt^  i%r  4  >Mft^,  5vr  in^Fpf^ar  our:  & 


/4^  w        ^jj^^  l«rt^  i»i^i^  A  fw-Errw  i>  lit  tr  wTiiis&  and 


'#.?*  ^LV^  ^MrUtMi  lU  ir,{|  /^Jjr ;  iy«3t  4u:Lo>zgai  ^Lis  is  «>,  to  nrnplj 

««  ^A»  j^/(t  thM(t  /vdt  lA  niuiv^  U>  *  qzestifja  on  die  effBct  of 

n*^rU  *  l^iMM;  w^/fiM  he  nMAfom.    The  weQ-known  case  o£ 

ifUttihm  r        iiUiyUm  f,  hbihmj  iuj  d^digg  the  point,  thmt  notwith- 

/////^Av  ttiM$4u$n  ii$^  m\A  eriiuHment,  yet  if  &  tenant  under 

mmh  M  i^Mi^.  MtU'.tn  and  payn  rent,  it  may  senre  as  a 

U^^hiwy  ttoM  ytfur  Uf  year.    In  the  first  instance,  no 

thnihi,  h\\  iUfi  Affiant  hnn  is  a  tenancy  at  will  in  strict 

nintfiniit\iy  with  ilio  Ntatute,  bat  the  Court  leans  against 

tiUni  U*iiMwy  and  in  favoar  of  a  tenancy  from  year  to 

fmr  (it),  N.nd  tlHiriiforc  it  is  afterwards  converted  into 

llinl'.     Kiirl'lidi',  if  a  porHon  holds  under  a  lease  which 

finni  nny  imiiMo  \h  yo'ul  under  the  Statute  of  Frauds,  or 

finiM  hti(<  linlnif  liM  now  roquirod  to  be  by  deed  (y);  or, 

iw  il  ^MiiK    MH^hi,  If  II  Innunl  hohlM  over  after  the  expiration  of  his 

I  M  ImiKu,  i4Mtt  «M»nlinium  to  pay  a  yearly  rent,  he  will  hold 

uiuloi*  ihn  (iM'UtM  of  tho  loiiHo  in  other  respects  so  far  as 

M\i\Y  aro  uppUonblo  to  the  now  tenancy  from  year  to 

H\yS\vi^s^v<  \  y%^\\yi  U^\\tM\\   in  ontitUnl  to  and  must  giye  a 

t^IiivA^^^  *^^*****^*  uv^hvH*  t\*  K[\\\i,  wUioh  ha8  been  held  to  mean 
WU'  «^  ^^>av V  U\^iuv  {k^\  ^udiii^  with  the  period  at 
>^^uvU  U\«  U^^^«^U\\x  \s\u^m^u\HKL  IV  determine  a  weekly 
tv^^Hs\N  N  «^\H.  «^  v^mMKxi\aM^  Uv^tuv  i«  nsioii^  but  it  is 


v\V  ^  *a*>\*  >v  \xNV*  x< 

y   \   >^\    SMk4»     **»  Mt^Vik    >K«*A^   ><«i>lM.\   •i^  \i4.lki«(«V 
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donbtfal  what  is  meant  here,  and  the  safest  plan  is  to 
giye  a  week's  notice  (h);  to  determine  a  tenancy  in 
lodgings  also  a  reasonable  notice  only  is  required. 
Though  a  written  notice  to  quit  is  always  advisable,  a 
parol  tenancy  may  be  determined  by  a  verbal  notice  (0). 
Where  several  premises  are  let  under  one  common  rent, 
notice  to  quit  part  of  them  only  cannot  be  given  (d), 
and  if  a  tenant  holds  under  a  lease  made  by  two  or 
more  joint  lessors  they  must  all  join  in  giving  notice 
to  quit,  and  notice  to  quit  by  one  is  bad.  As  stated,  if 
a  tenant  holds  over  after  the  expiration  of  his  lease  he 
may  by  payment  of  rent  be  converted  into  a  yearly 
tenant,  and  until  then  he  is  a  t>enant  at  sufferance ;  but 
if  a  term  determines  and  the  landlord  has  made  a 
demand  and  given  notice  in  writing  for  possession,  and 
the  tenant  holds  over,  he  is  liable  to  pay  double  the 
yearly  value  of  the  premises,  unless  he  had  a  bona  fide 
belief  that  he  had  a  right  to  so  hold  over  {e)\  and  if  a 
tenant  gives  notice  of  quitting  to  his  landlord  and  does 
not  quit  at  that  time,  he  is  liable  to  pay  double  the 
yearly  rent  of  the  premises  (/).  If  a  landlord  gives 
notice  to  his  tenant  to  quit  or  pay  an  increased  rent 
and  the  tenant  does  not  quit,  his  agreement  to  pay  the 
increased  rent  will  be  implied  {g), 

A  tenancy  at  will  sometimes  arises  by  the  construe-  Tenancy  at 
tion  of  the  law,  «.^.,  in  the  case  of  a  mortgage,  the  law  ^^^tJJ'^^on^^ 
considered  the  mortgagor  as  simply  the  tenant  at  will  of  Uw. 
of  the  mortgagee  and  liable  to  be  ejected  at  any  time, 
so  that  he  could  not  bring  any  action  in  respect  of  the 
mortgaged  lands,  although  he  continued  in  possession  of 
them.     With  regard  to  a  mortgage,  however,  it  is  now 
provided  by  the  Judicature  Act,  1873  (A),  that  "  a  mort-  Provision  of 

^ Judicature 

(6)  See  hereon,  2  S.  L.  C.  107. 

(o)  Arch.  L.  &T.  94. 

(d)  Ibid.  95. 

\e)  4  Geo.  2,  c.  28,  s.  1. 

(/)  11  Geo.  2,  c.  19,8.  18. 

See  ante,  pp.  18,  19. 

Sect.  25  (5). 


{3\ 
(A) 
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Act,  1873,  as    gagor  entitled  for  the  time  being  to  the  possession  or 
to  position  of    receipt  of  the  rents  and  profits  of  any  land  as  to  which 

mortgagors.  *  ,  j.  *  .     .  .  t  . 

no  notice  of  his  intention  to  take  possession  or  to  enter 
into  the  receipt  of  the  rents  and  profits  thereof  shall 
have  been  given  by  the  mortgagee,  may  sue  for  snch 
possession  or  for  the  recovery  of  such  rents  or  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto  in  his  own  name  only, 
unless  the  canse  of  action  arises  npon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person." 


A  tenant  is 


A  tenant  is  estopped  from  disputing  his  lessor's  title, 
dlsputLg  hi™  therefore  where  a  tenant  acquires  possession  under  a 
lessor's  title,     persou  who  claims  as  devisee,  it  is  not  competent  for 

him  to  set  up  any  objection  to  the  devise.    Payment  of 

rent  impliedly  admits  a  tenancy  (t). 


Liability  of 
enant  from 
year  to  year 
for  repairs. 


A  tenant  from  year  to  year  in  the  absence  of  agree- 
ment is  not  liable  to  make  good  injuries  happening 
from  accidental  fire,  wear  and  tear  of  time,  or  the  like, 
but  an  act  arising  from  his  own  voluntary  negligence 
he  is  liable  for,  e,g,,  to  repair  broken  windows.  Where 
a  tenant  covenants  to  repair,  his  liability  to  a  great 
extent  depends  upon  the  state  of  the  premises  at  the 
time  of  his  covenant,  for  though  he  would  not  be 
justified  if  they  were  in  actually  bad  repair  in  so 
leaving  them,  yet,  with  regard  to  the  extent  of  the 
repairs  to  be  done  it  may  be  stated  generally  that  he 
will  only  be  obliged  to  keep  them  in  as  good  a  condition 
as  they  were  at  the  time  of  the  demise ;  if  the  premises 
are  burnt  down,  under  such  a  covenant  he  will  have  to 
reinstate  them  unless  the  contrary  has  been  provided. 
If,  however,  a  fire  is  caused  by  any  person's  gross  negli- 
gence such  person  is  liable  for  it.  In  the  absence  of 
express  agreement  a  landlord  is  not  under  any  obliga- 
tion to  repair  the  demised  premises,  and  it  seems  that 
the  fact  of  premises  becoming  uninhabitable  from  the 


(i)  Chitty  on  Contracts,  305. 
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want  of  proper  repairs  will  not  at  all  entitle  the  tenant 
to  qnit  without  notice,  and  is  no  answer  to  an  action 
for  the  rent.  With  regard  to  farms,  a  promise  is  im- 
plied by  the  law  on  the  part  of  a  yearly  tenant  to  use 
the  farm  in  a  hnsbandlike  manner  and  cultivate  it 
according  to  the  custom  of  the  country  (k). 

Property  tax  is  always  borne  by  the  landlord,  and  Property  ux 
any  contract  by  the  tenant  to  bear  it  is  void ;  the  f^ Y^'ji^^* 
tenant  should  in  the  first  instance  pay  it,  and  is  then 
entitled  to  have  it  allowed  to  him  out  of  his  rent  (/). 
It  should  also  be  noticed  that  tithe  rent-charge  is  not 
a  charge  upon  the  person  of  the  owner  or  occupier  but 
upon  the  land,  and,  therefore,  in  the  absence  of  agree- 
ment to  the  contrary,  a  tenant  paying  it  may  deduct  it 
from  his  rent. 

Although  there  maybe  nothing  in  a  lease  to  that  effect,  a  tenant  may 
a  tenant  may  sometimes  by  custom  have  certain  rights.  ;o™«*»™f»  , 

•^  1  •        1  -1  ,    ^*^®  rights  by 

on  the  ground  that  the  parties  have  contracted  with  costom. 
reference  to  that  custom,  and  an  implied  contract  has 
been  thus  created  (m).  This  often  occurs  in  the  case 
of  farming  tenants  with  reference  to  the  custom  of  the 
country  as  to  their  rights  on  giving  up  possession  of 
their  farms.  If  a  lease  contains  any  particular  stipula- 
tions as  to  the  manner  in  which  a  tenant  is  to  quit,  and 
what  he  is  to  be  entitled  to  on  quitting,  then  the  rule 
Expressum  facit  ceuare  taciturn  applies,  and  no  custom 
can  have  any  effect ;  but  if,  though  there  is  a  lease,  it 
is  silent  on  this  point,  then,  as  was  decided  in  the  case 
of  Wigglesworth  v.  Dallison  (n),  the  tenant  may  take  WigqUsworth 
advantage  of  the  custom.  "'  ^'^• 

Questions  frequently   arise  between   landlord  and  Fixtures, 
tenant  as  to  the  right  to  fixtures.     The  term  fixtures 

(A)  See  generally  hereon  Woodfairs  Landlord  and  Tenant,  430-480. 

(/)  5  &  6  Vict.  c.  35,  8.  103. 

(m)  See  ante,  pp.  18,  19. 

(n)  1  S.  L.  C.  598 ;  Doagl.  201. 


56  OP  CONTRACTS  AS  TO  LAND,  AND  HEREIN 


is  used  with  difTerent  meanings  sometimes;  strictly 
Meaning  of  speaking,  it  signifies  things  affixed  to  the  freehold,  bnt  it 
the  term.  j^^^y  ^^qq  be  used  as  signifying  chattels  annexed  to  the 
freehold,  but  which  are  removable  at  the  will  of  the 
person  who  annexed  them  (o).  The  rule  at  common 
law  as  to  things  affixed  to  the  freehold  is  expressed  by 
the  maxim  of  our  law,  Quidquid  plantatur  solo,  solo 
cedit;  but  this  rule  was  found  to  operate  in  dis- 
couragement of  trade,  and  in  consequence  there  has 
gradually  grown  up  a  great  mitigation  of  it.  It  may 
be  stated  generally  that  fixtures  erected  for  the  pur- 
poses of  trade,  ornament,  or  domestic  use,  and  also  agri- 
cultural fixtures  ( j>),  may  be  removed  by  a  tenant  as 
against  his  landlord,  and  it  may  in  particular  cases 
happen  that  custom  gives  a  tenant  a  wider  right  than 
Must  be  re-  he  would  Ordinarily  have.  When  a  tenant  has  the 
Snlnc  ^^^^  right  to  remove  fixtures,  the  removal  by  him  must  be 
during  his  tenancy,  or  such  further  period  as  he  holds 
under  a  right  to  consider  himself  tenant  (9),  %.e.^  whilst 
permitted  by  the  landlord  to  remain  in  possession,  and 
if  he  does  not  remove  them  during  that  time  he  will 
lose  his  right  to  them,  for  they  then  become  a  gift  in 
law  to  the  landlord,  unless  indeed  the  landlord  after- 
wards give  a  licence  to  the  tenant  to  enter  to  remove 
the  fixtures,  and  such  licence  would  not  be  good  unless 
under  seal  (r). 

Originally  no        As  before  stated,  originally  nothing  in  the  nature  of 
be  Mi^ved^^   a  fixture  could  be  removed  and  the  mitigations  of  the 
bat  the  old'     old  rulc  havc  arisen  gradually ;  the  first  was  in  favour 
Stlg^t(^.        ^^  trade  fixtures,  and   subsequently  other  cases   ex- 
tended it  to  ornamental  and  domestic  fixtures.     There 
have  been  a  very  great  number  of  cases  upon  this  sub- 
ject, and  amongst  the  articles  that  have  been  decided  to 
be  removable  by  the  tenant  may  be  mentioned  as  in- 


(0)  2  S.  L.  C.  182. 

(p)  14  &  15  Vict.  c.  25;  38  &  39  Vict.  c.  92,  s.  53. 

(7)  Weeton  v.  Woodcock,  7  M.  &  W.  14. 

(;•)  Roffey  v.  Henderson,  17  Q.  B.  574. 
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stances  the  following : — Chimney-glasses,  sheds,  blinds, 
ornamental  chimney-pieces,  wainscots,  shelves,  coun- 
ters, pomps,  partitions,  shrubs  and  trees  planted  for 
sale  (s).  The  fixtures,  if  remoyable,  must  be  taken  away 
without  material  damage  to  the  inheritance,  and  the 
right  of  removal  is,  of  course,  liable  to  be  controlled  by 
express  contract,  so  that,  for  instance,  if  a  tenant  cove- 
nants to  keep  in  repair  all  erections  built,  or  thereafter 
to  be  built,  and  surrender  them  at  the  end  of  the  term, 
this  will  prevent  him  removing  things  which  but  for 
the  covenant  he  might  have  removed  {i). 

Under  the  exception  to  the  common  law  rule  in  Eiweiv.Jiaice. 
favour  of  trade  fixtures,  it  was  decided  in  Elwes  v. 
Mawe  (ti)  (which  is  a  case  very  generally  quoted  and 
referred  to  on  the  subject  of  fixtures)  that  this  would 
not  apply  to  allow  tenants  in  agriculture  to  remove 
things  erected  for  the  purposes  of  husbandry,  and  Lord 
Ellenborough,  in  delivering  the  opinion  of  the  Court 
to  that  effect  said : — "  To  hold  otherwise,  and  to  extend  Reason  of 
the  rule  in  favour  of  tenants  to  the  latitude  contended  gf^^^g  ^^ 


for  by  the  defendant,  would  be,  as  appears  to  me,  to  being  remov- 
able as  t; 
fixtures. 


introduce  a  dangerous  innovation  into  the  relative  state  "^^^ "  ^^^^ 


of  rights  and  interests  holden  to  subsist  between  land- 
lords and  tenants.  But  its  dangers  or  probable  mis- 
chief is  not  so  properly  a  consideration  for  a  court  of 
law  as  whether  the  adoption  of  such  a  doctrine  would 
be  an  innovation  at  aU;  and  being  of  opinion  that  it 
would  be  so,  and  contrary  to  the  uniform  current  of 
legal  authorities  on  the  subject,  we  feel  ourselves,  in 
conformity  to  and  in  support  of  those  authorities, 
obliged  to  pronounce  that  the  defendant  had  no  right 
to  take  away  the  erections  stated  and  described  in  this 
case."  These  remarks  shew  the  reason  of  the  decision, 
and  as  the  rule  undoubtedly  often  worked  hardship  on 


(«)  See  a  list  of  things  decided  to  be  removable  and  not  removable  in 
Chitty  on  Contracte,  pp.  330-333. 

(0  West  V.  Bhkewty,  2  M.  &  0.  729  ;  Penry  v.  Browne  2  Stark.  403. 
(i«)  2  S.  L.  C.  162 ;  3  East,  38. 
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Provision  of 
14  &  15  Vict, 
c.  25. 


ProTision  of 
38  &  39  Vict, 
c.  92,  8.  53. 


tenants^  it  has  been  altered  by  the  legislature,  it  being 
now  provided  by  14  &  15  Vict.  c.  25  (aj),  that  all  build- 
ings, engines,  or  the  like,  erected  by  the  tenant  for 
agricultural  purposes,  mth  the  consent  in  writing  of  the 
landlord,  shall  remain  the  property  of  and  removable  by 
the  tenant,  so  that  he  do  no  injury  in  the  removal 
thereof;  provided  that  one  month's  notice  shall  be 
given  before  removal  to  the  landlord,  who  within  that 
time  is  to  have  a  right  of  purchasing  at  a  value  to  be 
ascertained  by  two  referees  or  an  umpire.  The  Agri- 
cultural Holdings  Act,  1 875  (y),  also  contains  a  provi- 
sion on  this  subject,  as  follows : — "  Where  after  the 
commencement  of  this  Act  a  tenant  affixes  to  his  hold- 
ing any  engine,  machinery,  or  other  fixture  for  which 
he  is  not  under  this  Act  or  otherwise  entitled  to  com- 
pensation, and  which  is  not  so  affixed  in  pursuance  of 
some  obligation  in  that  behalf,  or  instead  of  some 
fixture  belonging  to  the  landlord,  then  such  fixture 
shall  be  the  property  of  and  removable  by  the  tenant : 
Provided  as  follows :  1.  Before  the  removal  of  any  fix- 
ture the  tenant  shall  pay  all  rent  owing  by  him,  and 
shall  perform  or  satisfy  all  other  his  obligations  to  the 
landlord  in  respect  of  the  holding.  2.  In  the  removal 
of  any  fixture  the  tenant  shall  not  do  any  avoidable 
damage  to  the  building  or  other  part  of  the  holding. 

3.  Immediately  after  the  removal  of  any  fixture  the 
tenant  shall  make  good  all  damage  occasioned  to  any 
building  or  other  part  of  the  holding  by  the  removal. 

4.  The  tenant  shall  not  move  any  fixture  without 
giving  one  month's  previous  notice  in  writing  to  the 
landlord  of  the  intention  of  the  tenant  to  remove  it. 

5.  At  any  time  before  the  expiration  of  the  notice  of 
removal,  the  landlord  by  notice  in  writing  given  by  him 
to  the  tenant  may  elect  to  purchase  any  fixture  com- 
prised in  the  notice  of  removal,  and  any  fixture  thus 
elected  to  be  purchased  shall  he  left  by  the  tenant,  and 


(x)  Sect.  3. 

(y)  38  &  39  Vict.  c.  92. 
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shall  become  the  property  of  the  landlord,  who  shall 
pay  the  tenant  the  fair  value  thereof  to  an  incoming 
tenant  of  the  holding;  and  any  difference  as  to  the 
yalne  shall  be  settled  by  a  referee  under  this  Act  as 
in  case  of  compensation  (but  without  appeal).  But 
nothing  in  this  section  shall  apply  to  a  steam  engine 
erected  by  the  tenant,  if  before  erecting  it  the  tenant 
has  not  given  to  the  landlord  notice  in  writing  of  his 
intention  to  do  so,  or  if  the  landlord  by  notice  in 
writing  given  to  the  tenant  has  objected  to  the  erec- 
tion thereof"  (z). 

The  most  noticeable  difference  between  this  provi- 
sion and  the  one  contained  in  14  &  15  Yict.  c.  25,  is 
that  under  that  statute  only  fixtures  erected  with  the 
eons&rU  in  writing  of  the  landlord  can  be  removed. 

"  As  to  the   operation  of  the  Statute  of  Frauds,  Contract  for 
29  Car.  2,  c.  3,  upon  contracts  exclusively  for  the  sale  ^^\^^  fixtures 

,  *  •'  need  not  be  m 

of  fixtures,  it  appears  to  be  settled  that  such  contracts  writing. 
are  valid  without  the  formalities  prescribed  by  the 
4th  section  of  that  statute.  A  transfer  of  fixtures 
simply  appears  to  be  nothing  more  than  a  transfer  of 
the  right  which  the  vendor  has  to  sever  certain  chattels 
annexed  to  the  soil,  but  not  part  of  the  freehold.  Such 
transfer  therefore  passes  no  interest  in  the  realty,  and 
accordingly  it  does  not  come  within  the  operation  of  the 
4th  section  of  the  statute  "  (a) ;  but  it  may  be  noticed 
that  a  contract  for  the  sale  of  fixtures,  if  in  writing, 
and  they  are  above  £5  in  value,  does  require  a  stamp. 

Upon  a  sale  or  mortgage  of  land,  fixtures  will  pass  On  the  sale  or 
to  the  vendee  or  mortgagee,  in  the  absence  of  any  con-  J2nd*fi^u°^ 
trary  intention ;  and  with  regard  to  the  much-discussed  pass  without 
question  of  whether  a  mortgage  of  land  with  fixtures  JJJJd'^**^ 

requires  to  be  registered  as  a  bill  of  sale,  it  has  now  When  a  mort- 
gage of  fixtures 

—  requires  regis- 

/  \  c    *   CQ  tration  as  a 

(a)  beet.  53.  ^nW  of  sale, 

(o)  Chitty  on  Contracts,  337. 
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been  decided  that  it  does  not  so  require,  unless  the 
mortgagee  has  power  given  him  to  deal  with  the  fix- 
tures apart  and  separately  from  the  land  (h). 

Distress.  The  most  apt  and  proper  remedy  of  a  landlord  for 

What  it  u.  ^Yxe  recovery  from  his  tenant  of  the  rent  due  is  distress, 
which  is  a  remedy  by  the  act  of  the  party,  being  the 
right  the  landlord  has  of  entering  and  seizing  goods  for 
the  purpose  of  liquidating  the  amount  due  to  him,  the 
word  being  derived  from  the  Latin  didringo.  A  right 
of  distress  besides  for  rent  exists  in  the  case  of  cattle 
taken  damage-feasani,  and  here  the  reason  for  the 
remedy  is  tolerably  plain,  because  the  distrainor  may 
be  said  to  be  acting  on  the  compulsion  of  the  trespass, 
but  in  the  case  of  the  distress  for  rent  the  reason  why 
it  is  allowed  is  by  no  means  so  clear,  for  there  does  not 
seem  very  much  more  reason  why  a  landlord  should 
have  this  peculiar  privilege  any  more  than  a  trades- 
man for  a  debt  accruing  for  articles  supplied  for  the  use 
of  the  debtor's  family. 


Requisites  to        The  following  Seem  to  be  the  requisites  to  the  power 

enable  a ' 
lord  to 
distrain. 


i^^t*^"""^"  of  distress:— 


1.  There  must  be  an  actual  demise  and  not  a  mere 
agreement  for  a  lease. 

2.  The  rent  must  be  certain,  that  is,  the  premises 
must  be  let  at  a  fixed  rent ;  for  if  the  tenant  holds  pre- 
mises on  a  rent  to  be  agreed  on,  or  simply  on  their  fair 
value,  the  landlord  has  no  right  of  distress  (c). 

3.  The  rent  must  be  in  arrear ;  and  rent  does  not 
become  due  until  the  very  end  of  the  day  on  which  it  is 
payable ;  but  in  the  case  of  rent  payable  in  advance,  it 


(6)  Fx  parte  Barclay^  L.  R.  9  Ch.  App.  576 ;  Ex  parte  Daglish,  L.  R. 
8  Ch.  App.  1072  ;  on  the  Law  of  Fixtures  generally,  see  Brown  on  Fixtures, 
(c)  Arch.  Landlord  and  Tenant,  113. 
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has  been  decided  to  be  in  arrears  directly  the  period  for 
which  it  is  payable  commences. 

4.  The  distrainor  must  have  the  reversion  in  him, 
either  an  actnal  reversion,  or  (at  the  least)  a  reversion 
by  estoppel  (d). 

The  general  mle  is  that  all  moveable  chattels  on  the  All  moreabie 
demised  premises  at  the  time  of  the  distress  are  liable  to  ^*d^t'aJ^. 
be  seized,  whether  they  are  the  property  of  the  tenant  or  are  subject  to 
of  a  stranger ;  but  this  rule  is  subject  to  many  excep-  **<*P**®°*- 
tions.    The  leading  case  on  the  point  of  the  exemption 
of  things  from  distress  is  Simpson  v.  Hartopp  (e) :  the  Simpaon  ▼. 
case  itself  is  only  a  direct  decision  to  the  effect  that  im-  ^^^pp- 
plements  of  trade  are  privileged  from  distress  for  rent 
if  they  be  in  actual  use  at  the  time,  or  if  there  be  any 
other  sufficient  distress  on  the  premises ;  but  in  the 
judgment  is  contained  a  summary  of  the  authorities 
upon  the  point  generally.    Instead  of  going  into  this 
case,  it  will  be  best  to  give  a  list  of  the  principal  things 
which  at  the  present  day  are  exempted  from  being 
taken  in  distress,  and  they  are  as  follows  : — 

1.  Things  in  the  personal  use  of  a  man.  Things  ex- 

empted at  the 

present  day 

2.  Fixtures  affixed  to  the  freehold.  from,  being 

taken  in 
distress. 

3.  Goods  of  a  stranger  delivered  to  the  tenant  to  be 
wrought  on  in  the  way  of  his  ordinary  trade. 

4.  Perishable  articles. 

5.  Animals  ferm  naturse. 

6.  OtooiB  in  cuttodia  legis. 

7.  Instruments  of  a  man's  trade  or  profession  though 


{d)  Brown,  121,  tit.  **  Distress.' 
{€)  IS.  L.  C.  439;  Willes,  512. 
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not  in  actual  use,  if  any  other  sufficient  distress  can  be 
found. 

8.  Beasts  of  the  plough,  instruments  of  husbandry, 
and  beasts  which  improve  the  land,  if  any  other  suffi- 
cient distress  can  be  found. 


Difference 
between 
distress  and 
execution  as 
to  goods  of  a 
stranger. 


Lodgers'  goods 
nerer  could 
be  taken  in 
execution, 
but  could  in 
distress. 
Provisions  of 
Lodgers'  Goods 
Protection  Act. 


9.  Loose  money. 

10.  Lodgers'  goods. 

On  the  aboye  the  student's  attention  is  first  parti- 
cularly called  to  that  exception  numbered  3,  for  the  pur- 
pose of  his  observing  the  difference  between  an  execu- 
tion issued  against  goods  and  a  distress  on  that  point. 
No  goods  of  a  stranger  are  liable  to  be  taken  in  execu- 
tion, but  in  distress  they  are,  except  they  have  been 
delivered  to  be  wrought  upon  in  the  course  of  the 
person's  ordinary  employment.  Thus,  if  a  book  is  lent, 
and  a  distress  or  an  execution  is  put  in  the  lendee's 
house,  the  book  is  liable  to  be  taken  in  the  distress  but 
not  in  the  execution ;  but  if  the  book  is  delivered  to  a 
bookbinder  to  be  bound  it  is  not  liable  to  be  taken 
either  in  distress  or  execution,  for  here  the  bookbinder 
has  it  to  work  upon  in  the  way  of  his  ordinary  calling. 
Again,  upon  this  point  the  student  must  particularly 
notice  the  exception  numbered  10,  being  lodgers'  goods. 
In  an  execution  a  lodger's  goods  being  goods  of  a 
stranger  were  never  liable  to  be  taken,  but  under  the 
rule  in  the  case  of  distress  they  were  so  liable ;  and  the 
exception  in  this  latter  case  is  by  the  legislature,  the 
Lodgers'  Goods  Protection  Act  (/),  passed  in  1871, 
providing  that  in  any  distress  by  a  superior  landlord 
upon  a  lodger's  furniture  or  goods  for  rent  due  to  the 
landlord  from  his  immediate  tenant,  the  lodger  may 
serve  the  landlord  or  his  bailiff  with  a  declaration  (to 
which  must  be  annexed  an  inventory  of  the  furniture) 


(/)  34  &  35  Vict.  c.  79. 
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tliat  the  immediate  tenant  has  no  property  or  beneficial 
interest  in  the  goods,  and  that  the  same  are  the  pro- 
perty of  him,  the  lodger,  and  also  setting  forth  whether 
any  and  what  rent  is  due  from  the  lodger  to  his  imme- 
diate landlord,  and  the  lodger  may  pay  to  the  superior 
landlord  or  his  bailifi*  the  rent  (if  any)  so  due,  or  so 
much  of  it  as  may  be  sufficient  to  discharge  the  claim 
of  such  superior  landlord  ;  and  if  the  landlord  proceeds 
with  the  distress  after  the  tenant  has  complied  with 
these  provisions,  he  is  to  be  guilty  of  an  illegal  dis- 
tress ;  and  the  lodger  may  apply  to  a  justice  of  the 
peace  for  restoration  of  the  goods. 

Dogs,  it  would  seem,  are  not  now  to  be  deemed  in-  Dogs  may 
eluded  under  the  exemption  numbered  5.  j?  ,^*^®'*  *** 

*  distress. 

If  a  landlord  takes  a  bill,  note,  or  bond  for  his  rent  Bill  or  note 
this  is  no  extinguishment  of  his  original  right  to  the  ^^^^^  ^^^  ^^!^^ 
rent,  for  the  rent  is  of  a  higher  nature  than  either  of  guUh  the  right 
those  securities  (ff).  of  distress. 

It  is  said  that  "  every  man's  house  is  his  castle  "  (A),  Semayne'tCase, 
and,  therefore,  to  make  a  distress  the  landlord  or  his  «£^g™'^j^fg 
bailiff  must  not  break  the  house,  and  by  breakincr  the  house  is  hu 
house  is  meant  not  only  the  forcing  open  the  door  but  *^  ^* 
even  the  opening  of  an  unbolted  window.     A  landlord, 
however,  in  making  a  distress  is  justified  in  opening  an 
outer  door  in  the  way  in  which  other  persons  are  accus- 
tomed to  use  it;  and  when  entry  has  once  properly 
been  obtained  into  a  house  inner  doors  may  be  forced 
open,  and  if  the  distrainor  were  afterwards  turned  out 
from  possession  he  would  have  a  right  to  break  the 
house  to  re-enter  (t).     It  is  provided  by  statute  (A;)  Landlord  may 
that  if  a  tenant  fraudulently  or  clandestinely  removes  cUndestindy 
his  goods  after  rent  has  become  due,  in  order  to  avoid  removed  by 
their  being  seized  in  a  distress,  the  landlord  may,  if  *****^^ 


{g)  Harris  v.  Shipway,  and  Evoer  t.  Ixxdy  Clifton,  Bui.  N.  P.  182. 

(A)  Semayne's  Case,  1  S.  L.  C.  105 ;  5  Coke,  91. 

(i)  See  hereon  note  (A),  Semayne's  Case,  1  S.  L.  C.  112. 

(A)  11  Geo.  2,  c.  19,  ss.  1,  2. 


64 


OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN 


Manner  of 
making  a 
distress. 


A  landlord 
may  distrain 
after  expira- 
tion of  lease ; 
and  an  exe- 
cutor or  admi- 
nistrator may 
distrain. 


The  Six 

Carpenters' 

Case. 


there  is  not  a  sufficient  amount  of  other  distrainable 
property  left,  within  thirty  days  follow  and  distrain  on 
the  goods  if  they  have  not  been  sold  bond  fide  for  value, 
and  without  notice  in  the  meantime,  and  a  penalty  for 
such  an  act  may  be  recovered  of  double  the  value  of 
the  goods. 

The  manner  of  making  a  distress  is  as  follows: — 
The  landlord,  either  personally  or  by  his  bailiff  (who 
need  not  necessarily  be  authorized  in  writing),  enters 
and  makes  a  seizure  (any  time  between  sunrise  and 
sunset)  by  announcing  that  he  then  and  there  distrains. 
He  then  makes  an  inventory  of  the  furniture  and  goods, 
and  leaves  the  same,  with  a  written  notice  of  the  amount 
of  rent  due  and  of  the  things  distrained,  on  the  pre- 
mises; after  five  days  from  making  the  distress  the 
chattels  are  appraised  by  two  sworn  appraisers  and 
then  sold,  and  any  balance  beyond  the  rent  and  ex- 
penses is  afterwards  paid  to  the  owner. 

A  landlord  can,  if  his  title  still  continues,  and  the 
tenant  is  still  in  possession,  distrain  for  rent  after  the 
expiration  of  his  lease  (Z).  An  executor  or  adminis- 
trator of  any  lessor  may  distrain  for  rent  as  his  testator 
or  intestate  might  have  done,  but  such  distress  must  be 
within  six  calendar  months  after  the  determination  of 
the  term  or  lease  (m). 

The  well-known  case  called  ''The  Six  Carpenters' 
Case  "  (n)  decides  the  point  that,  where  an  authority  or 
power  is  given  to  a  person  by  the  law,  and  such  authority 
or  power  is  abused  by  such  person,  he  becomes  a  tres- 
passer ah  initio,  and  a  distress  being  such  an  authority 
or  power,  it  followed  from  the  above  decision  that  if 
there  was  any  irregularity  in  making  the  distress,  the 
distrainor  was  from  the  moment  of  distraining  a  tres- 


(/)  8  Anne,  c.  14,  s.  6. 

(m)  3  &  4  Wm.  4,  c.  42,  ss.  37,  38. 

(n)  1  S.  L.  C.  133 ;  8  Coke,  146,  a. 
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passer.   This  hardship  has  been  remedied  by  statute  (o\  The  eflect  of 

which  provides  that  if  any  rent  is  justly  due,  in  the  case  a^dlstJeL^ow 

of  irregularity  the  distrainor  is  not  to  be  a  trespasser  altered  by 

ab  initio.     But  if  a  landlord  is  not  merely  guilty  of  c.^19*^  19. 

some  irregularity,  but  distrains  in  an  unauthorized  way, 

he  is  then  a  trespasser  from  the  commencement ;  and 

if  he  makes  an  excessive  distress  an  action  may  be 

brought  against  him  for  so  doing.     If  the  tenant  ten-  Tender  of  rent 

ders  {p)  the  amount  of  the  rent  this  will  make  the  "ew  tortlits. 

distress  tortious   (and   although  a  warrant  has  been 

delivered  to  a  broker  before  the  distress  is  put  in,  a 

tender  without  expenses  is  good) ;  if  a  tender  is  made 

after  seizure,  but  before  the  impounding  of  the  distress, 

it   makes   the  detainer   and  not   the   original   taking 

wrongful. 

The  usual  proceeding  on  a  wrongful  distress  is  by  Replevin. 
replevin,  the  first  step  in  which  proceeding  is  to  enter 
into  a  replevin  bond  before  the  registrar  of  the  district 
county  court  with  two  sureties;  and  on  this  being 
entered  into  the  goods  are  re-delivered  to  the  owner,  who 
subsequently  has  to  commence  an  action  to  try  the 
validity  of  the  distress,  and  if  it  goes  against  him  he 
has  to  return  the  goods  to  the  distrainor. 

Besides  his  remedy  to  recover  rent  by  the  summary  other  remedie* 
process  of  distress,  the  landlord  has  another  remedy  to  ?^  a jajw^^ord 

besides  distress 

recover  it,  viz.,  by  simply  bringing  an  action  to  recover 

it,  and  he  may  also  proceed  to  eject  his  tenant.     At  Action  of. 

common  law,  before  commencing  an  action  for  eiect-  «J«c^™e*»* »' 

'  p  .  •*    -      common  law, 

ment  on  non-payment  of  rent,  it  was  necessary  to  make  and  under 
a  demand  for  the  rent  at  sunset  on  the  last  day  limited  ^^h  ^^  ^l^' 

•'  c.  76,  8.  210. 

for  payment  of  the  rent ;  this  demand,  which  was  essen- 
tial, being  a  great  point  of  inconvenience,  it  was  pro- 
vided by  the  Common  Law  Procedure  Act,  1852  (y). 


(o)  11  Geo.  2,  c.  19,  s.  19. 

(p)  See  as  to  a  tender,  post.  ch.  viii.  pp.  196-199. 

{q)  15  k  16  Vict.  c.  76.  s.  '210. 
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Amount  of 
rent  landlord 
entitled  to 
sue  and 
distrain  for. 


Has  a  right 
against  an 
execution 
creditor  for 
one  year's 
rent. 


Also'  in  the 
case  of 
bankruptcy. 


that  if  half  a  year's  rent  is  in  arrear  and  there  is  no 
sufficient  distress  to  be  found  upon  the  premises,  the 
landlord  may  bring  ejectment  without  the  necessity  of 
making  any  previous  demand.  If  half  a  year's  rent  is 
not  due  or  there  is  a  sufficient  distress  on  the  premises, 
it  will  be  observed  that  this  provision  is  inapplicable, 
and  if  ejectment  is  resorted  to  it  must  be  as  at  the 
common  law,  quite  irrespective  of  the  statute,  with  the 
formality  of  a  demand. 

A  landlord  may  sue  for  six  years'  rent,  and  if  the 
demise  be  under  seal  for  twenty  years'  (r).  A  land- 
lord may  distrain  for  six  years'  rent,  and  if  he  does  so 
before  the  goods  are  taken  in  execution  for  a  debt,  he 
has  a  right  to  the  full  six  years'  rent  out  of  the  goods 
notwithstanding  the  execution ;  and  in  the  case  of  the 
goods  on  the  demised  premises  being  taken  in  execution 
before  he  has  distrained,  he  has  even  then  a  right  to 
be  paid  one  year's  rent  (if  so  much  is  due)  before  the 
goods  are  removed  under  the  execution,  and  the  sheriff 
is  empowered  to  levy  out  of  the  goods  and  pay  the 
execution  creditor  not  only  the  amount  of  the  execution 
but  also  such  one  year's  rent  which  he  has  had  to  pay 
the  landlord  (s).  The  landlord  has  no  right  as  against 
an  execution  creditor  to  more  than  the  one  year's  rent, 
although  more  may  be  due  to  him,  if  the  execution  has 
been  levied  before  he  has  made  any  distress  for  his 
rent  (t). 

In  the  case  of  bankruptcy  also  a  landlord  has  an 
advantage  over  other  creditors,  to  the  extent  of  one 
year's  rent,  it  being  provided  by  the  Bankruptcy  Act, 
1869  (u),  that. "the  landlord  or  other  person  to  whom 
any  rent  is  due  from  the  bankrupt  may  at  any  time, 
either  before  or  after  the  commencement  of  the  bank- 


er) 21  Jac.  1,  c.  16,  8.  3  ;  3  &  4  Wm.  4,  c.  42,  r.  3. 

(s)  8  Anne  c.  14,  s.  1. 

(i)  Ibid. 

(tt)  32  &  33  Vict.  c.  71. 
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rnptcy,  distrain  upon  the  goods  or  effects  of  the  bank- 
rupt for  the  rent  dne  to  him  from  the  bankmpt,  with 
this  limitation,  that  if  snch  distress  be  levied  after 
the  commencement  of  the  bankruptcy,  it  shall  be  avail- 
able only  for  one  year's  rent  accrued  due  prior  to  the 
date  of  the  order  of  adjudication ;  but  the  landlord,  or 
other  person  to  whom  the  rent  may  be  due  from  the 
bankmpt,  may  prove  under  the  bankruptcy  for  the 
overplus  due  for  which  the  distress  may  not  have  been 
available  "  (x). 

Ify  during  the  continuance  of  a  lease,  the  lessee  be-  On  bankruptcy 
comes  bankrupt,  the  position  of  his  landlord  for  the  d™uim™eaie 
remainder  of  the  term  is  that  the  trustee  in  bankruptcy  m  onerotu 
may  take  to  the  lease  and  hold  it  or  deal  with  it  gene-  ^^^^^  ^' 
rally  for  the  benefit  of  the  creditors,  or  may  disclaim 
it,  as  being  onerous  property,  in  which  case  tbo  lease 
will  be  deemed  determined  from  the  date  of  the  order 
of  adjudication,   and  the  landlord    may   then   prove 
against  the  bankrupt's  estate  for  any  injury  or  loss 
caused  him  by  such  disclaimer  (y).    The  landlord  may 
make  an  application  in  writing  to  the  trustee  to  decide 
whether  or  not  he  will  disclaim ;  and  if  the  trustee 
does  not  then  disclaim  within  twenty-eight  days,  or 
such  further  time  as  may  be  allowed  by  the  Bankruptcy 
Court  having  jurisdiction,  he  cannot   afterwards   do 
BO  (z). 

If  a  tenant  is  evicted,  or  his  term  is  surrendered  by  AppoHionment 
operation  of  law  during  the  continuance  of  a  current  *^^  ^®''^* 
year  or  half  year  or  quarter,  an  apportionment  of  the 
rent  is  now,  under  the  Apportionment  Act,  1870  (a), 
made  in  all  cases.     On  the  breach  by  a  tenant  of  the  Tenant  is 
covenants  contained  in  his  lease  he  is  liable  to  be  ejected  g^cted^on* 
by  his  landlord  ;  but  in  the  two  cases  of  covenants  to  breach  of 


(ar)  32  k  33  Vict.  c.  71,  s.  34. 
(y)  Ibid.  8.  23. 

(«)  Ibid.  s.  24.     These  provisions  as  to  disclaimer  do  not  only  apply  to 
the  relation  of  landlord  and  tenant,  but  to  all  cases  of  onerous  property. 
(a)  33  &  34  Vict.  c.  35. 
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But  relief  pay  rent  and  to  insure,  the  Court  has  power  to  relieve 
S[J^"*  ^^  on  the  payment  of  the  rent  and  costs  in  the  one 
case  (b) ;  and  in  the  other  case,  if  shewn  that  the 
omission  to  insure  arose  through  accident  or  mistake,  or 
otherwise  than  from  fraud  or  gross  neglect,  that  no 
loss  or  damage  by  fire  has  happened,  that  there  is  at 
the  time  of  the  application  an  insurance  on  foot  in 
conformity  with  the  terms  of  the  covenant,  and  also 
provided  relief  has  not  previously  been  given  or  a  pre- 
vious breach  waived  by  the  landlord  out  of  court,  and  a 
memorandum  of  the  fact  of  the  relief  has  to  be  indorsed 
on  the  lease  (0). 

Tenant  has  a        The  relation  of  landlord  and  tenant  creates  an  im- 

ww^bwdOT  0/  pli®d  consent  by  the  landlord  that   the  tenant  may 

the  land  out     appropriate  such  part  of  his  rent  as  shall  be  necessary 

^°  '       to  indemnify  him  against  prior  charges,  and  that  the 

money  so  appropriated  shall  be  considered  as  paid  on 

account  of  the  rent ;  so  that  if  a  tenant  discharges  some 

burden  upon  the  premises  prior  to  his  own  interest 

therein,  it  is  considered  as  an  actual  payment  of  so 

much  rent,  and  need  not  be  set  up  as  a  set-off,  but  as 

an  actual  payment  (d). 


(6)  This  was  always  so  in  equity,  and  as  to  the  courts  of  law  was  so 
provided  hj  15  &  16  Vict.  c.  76,  s.  211. 

(c)  This  power  was  given  to  equity  by  22  &  23  Vict.  c.  35,  ss.  4,  5,  6, 
and  to  law  by  23  &  24  Vict.  c.  126,  s.  2. 

(d)  1  S.  L.  C.  167. 
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CHAPTER  IV. 

OF  OOKTBA0T8  AS    TO  GOODS,    AKD  HEREIN   OF  BAILMENTS, 
INCLUDINO   0ABBIEB8   AND   INNKEEPERS  (e). 

The  most  usual,  and  therefore  most  important,  kind  of  what  is  a 
contracts  as  to  goods  are  for  their  sale,  which  has  been  "**  ®^  8****^*- 
defined  as  the  transferring  of  property  from  one  man 
to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  (/).    The  majority  of  contracts  for  the 
sale  of  goods  are  undoubtedly  simple  and  plain  in  their 
nature,  but  in  very  many  such  contracts  intricate  and 
difficult  points  arise  as  to  the  passing  of  property  in 
the  goods  and  the  relative  right  of  the  vendor  and 
vendee  in  the  subject-matter  of  the  contract ;   and  Whether  the 
whether  the  property  in  goods  has  passed  under  a  con-  gJ^'JL"* 
tract   is   frequently  a  question  of  intention,   to   be  passed  is 
gathered  from   the  expressions  made  use  of  in  the  J^,';^^^^' 
contract  and  the  surrounding  circumstances  (ff).    Of  intention. 
course,  if  goods,  on  being  sold,  are  actually  delivered 
over  to  the  purchaser,  there  can  be  no  doubt  whatever 
of  the  property  at  once  passing  to  him ;  but  in  many 
cases  the  goods  may  remain  in  the  possession  of  the 
vendor  whilst  the  property  in  them  has  passed  to  and 
is  vested  in  the  purchaser,  so  that  any  loss  happening 
to  them  would  have  to  be  borne  by  the  latter ;  for,  as 
is  stated  by  Mr.  Broom,  in  his  Commentaries  (h),  "  It  is 
clear  that,  by  the  law  of  England,  the  property  in  a 
specific  chattel  may  pass  without  delivery.    It  will  so 


(e)  As  to  the  title  to  goods,  see  post.  Part  ii.  *  Torts,*  ch.  ii.  p.  267. 
(/)  Brown's  Uw  Diet.  319. 
((/)  Broom's  Corns.  391. 
(/i)  Ibid.  394. 
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When  the 
property  in 
goods  passed 
at  common 
law  as  stated 
in  Sheppard's 
Tonchstone. 


Writing  how- 
ever now 
sometimes 
necessary. 
Variation  of 
first  rule 
stated  in 
Sheppard's 
Touchstone. 


pass  when,  at  the  time  of  the  bargain,  everything  is 
already  done  which,  according  to  the  intention  of  the 
parties,  was  necessary  to  transfer  the  property ;  the 
reason  of  this  being,  that  the  very  appropriation  of  the 
chattel  is  equivalent  to  delivery  by  the  vendor;  and 
the  assent  of  the  vendee  to  take  the  specific  chattel  and 
to  pay  the  price  is  equivalent  to  his  accepting  pos- 
session. The  effect  of  the  contract,  therefore,  is  to 
vest  the  property  in  the  bargainee." 

On  this  point  it  has  been  well  stated  that,  at  com- 
mon law,  in  either  of  the  following  cases,  there  is  a 
good  bargain  and  sale  of  a  thing  to  alter  the  property 
thereof: — 

1.  Where  the  thing  is  to  be  delivered  to  the  vendee 
at  a  day  certain,  and  a  day  is  agreed  for  payment  of 
the  money. 

2.  Where  all  or  any  part  of  the  money  is  paid,  or  a 
payment  is  made  by  way  of  earnest ;  or 

3.  Where,  without  any  other  circumstance,  the  ven- 
dee takes  the  thing  into  his  possession  (i). 

In  the  first  case  above  mentioned,  now,  as  we  shall 
presently  see,  writing  is  required,  in  many  instances ; 
also  such  first  case  is  not  now  strictly  correct,  for  it 
is  not  necessary  now  for  there  to  be  an  actual  day  fixed ; 
the  property  may  pass  without  this  (i).  The  rule  on 
this  point  now  is  well  explained  by  Parke,  J.  (Z)  : 
**  Where  by  the  contract  itself  the  vendor  appropriates 
to  the  vendee  a  specific  chattel,  and  the  latter  thereby 
agrees  to  take  that  specific  chattel  and  to  pay  the 
stipulated  price,  the  parties  are  then  in  the  same  situ- 


(i)  1  Shepp.  Touch.  224;  see  also  Benjamin's   Sale  of  Personal  Pro- 
perty, 231. 

(A)  Benjamin^s  Sale  of  Personal  Property,  232. 
(f)  In  Dix<m  v.  Yates,  5  A.  &  E.  313,  340. 
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fttion  as  they  would  be  after  a  delivery  of  goods  in 
pursuance  of  a  general  contract.  The  very  appropria- 
tion of  the  chattel  is  eqniyalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the  specific 
chattel  and  to  pay  the  price  is  equivalent  to  his  ac- 
cepting possession.  The  effect  of  the  contract,  there- 
fore, is  to  vest  the  property  in  the  bargainee." 

Neither  is  the  second  case  mentioned  in  Sheppard's  The  giTing  of 
Touchstone  correct  law  now,  so  far  as  it  relates  to  pay-  «*^«"*  ^^ 

'  1  ^     now  alter 

ment  of  earnest,  for  modern  cases  go  to  shew  that  the  the  property. 
giving  of  earnest  does  not  necessarily  pass  the  property 
in  the  goods,  but  simply  affords  evidence  of  the  con- 
clusion of  the  bargain,  which  is  a  very  different  thing 
to  the  property  passing  (m). 

But  there  are  many  cases  in  which  the  transaction  When  the 
may  be  simply  inchoate  and  incomplete,  and  not  pass  ^^"Jj^" 
any  property  in  the  goods,  as  where  the  contract  shews  not  pus. 
that  there  is  no  intention  to  pass  the  property  until 
something  has  been  done  by  the  seller.  Thus,  in  one 
case,  where,  on  the  contract  for  the  sale  of  goods,  it 
waSy  according  to  the  usage  of  trade,  the  duty  of  the 
aeller  to  count  them  out,  and  before  he  did  so  the  goods 
were  destroyed  by  fire,  it  was  held  that  the  loss  fell 
on  the  vendor  (n).  In  another  case,  turpentine  was 
bought  at  an  auction,  which,  according  to  the  conditions 
of  sale,  was  to  be  weighed,  and  before  it  was  entirely 
weighed  it  was  destroyed  by  fire ;  the  Court  held  that 
the  property  had  not  passed  in  that  portion  of  the  goods 
which  had  not  been  weighed  (o).  And — to  take  one 
more  case — where  the  defendant  had  contracted  for  the 
purchase  of  the  trunks  of  certain  trees,  and  the  custom 
of  the  trade  was  that  he  should  measure  and  mark  the 
portions  he  wanted,  and  that  the  vendor  should  then 


(m)  See  Bali  v.  Oicen,  5  T.  R.  409;  ffinde  v.  WhUehousCy  7  East,  558; 
Benjamin's  Sale  of  Personal  Property,  260-262. 
(n)  Zagury  y.  Fumeil,  2  Camp.  240. 
(o)  Sugg  V.  Minett,  li  East,  210. 


72  OF   CONTRACTS   AS  TO   GOOIiS, 

cut  off  the  rejected  parts,  it  was  held  that  no  property 
had  passed  in  the  goods  until  such  rejected  parts  had 
been  actually  severed  (p). 

When  property     Where  goods,  part  of  an  entire  bulk,  are  sold,  no 
part  of  a/    *  property  passes  in  them  until  separated  and  set  apart 
entire  bulk,      from  the  bulk  and  absolutely  appropriated  to  the  pur- 
chaser (q).    It  is  sometimes  the  vendor,  and  sometimes 
the  purchaser,  who  has  the  right  of  selecting  the  par- 
ticular goods  from  the  entire  bulk;  and  the  rule  is, 
that "  the  party  who  by  the  agreement  is  to  do  the  first 
act  which,  from  its  nature,  cannot  be  done  until  the 
election  is  determined,  has  authority  to  make  the  choice 
in  order  that  he  may  be'  able  to  do  that  first  act ;  and, 
when  once  he  has  done  that  act,  the  election  has  been 
irrevocably  determined,  but  till  then  he  may  change 
his  mind "  (r).     An   instance  of  when   the   right   of 
appropriation  will  be  in  the  purchaser  may  be  found  in 
the  case  of  the  sale  of  a  certain  number  of  bricks  out 
of  a  stack  of  bricks,  and  it  being  provided  that  the  pur- 
chaser shall  send  his  cart  to  take  them  away.    Here  the 
first  act  has  to  be  done  by  the  purchaser,  and  he,  there- 
fore, has  the  right  of  appropriation.     He  may  choose 
which  of  them  he  likes,  but  as  soon  as  he  has  once  put 
them  in  his  cart  to  be  fetched  away  the  appropriation 
is  complete  and  the  property  has  passed.    But  if  in  such 
a  case  the  contract  was  that  the  vendor  should  load 
them  on  the  purchaser's  cart,  here  the  right  of  appro- 
priation would  be  in  the  vendor,  for  the  first  act  is  to 
be  done  by  him ;  and  in  all  cases  of  appropriation  by 
the  vendor  such  appropriation  must  be  assented  to  by 
When  the        the  Vendee  before  the  property  will  pass  (s).     In  the 

PMMsln  jrooda  ^^^^  ^^^^  ^^  ^  contract  to  make  any  article  (though  an 
to  be  made,      actiou  would  of  coursc  lie  for  the  breach  of  the  con- 
tract), the  property  therein  will  not  pass  until  there 

(/>)  Acraman  v.  Morris,  8  C.  B.  449. 
(7)  See  Dixon  v.  Yates,  5  B.  &  Ad.  313. 
(r)  Benjamin's  Sale  of  Personal  Property,  204. 
(s)  Ibid. 
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has  been  a  subsequent  appropriation  thereof  made  by 
the  Tender  and  assented  thereto  by  the  purchaser. 
And  so  also  a  grant  of  goods  not  in  existence,  or  not 
belonging  either  actually  or  potentially  to  the  grantor 
at  the  time,  is  of  no  effect,  unless  the  grant  is  after- 
wards in  some  way  ratified  by  him  after  acquiring  a 
property  in  them  (t).  The  mere  fact  of  the  price  not 
being  mentioned  in  the  contract  does  not  prevent  the 
property  passing,  for  it  may  be  either  a  price  to  be 
thereafter  agreed  on,  or  what  the  things  are  reasonably 
worth  (t*). 

Generally,  upon  this  subject,  in  answer  to  the  ques-  General  answer 
tion  of  when  does  the  property  in  goods  pass,  it  will  be  ^hgn'^^yo'*  j[ 
b^t  to  found  the  answer  upon  what  has  been  previously  in  goods  passes. 
stated  from  Sheppard's  Touchstone,  as  varied,  as  also 
stated  {w),  and  say  that  the  property  will  pass  where 
there  is  a  valid  and  complete  contract,  or  the  price 
has  been  fully  or  partly  paid ;  provided  that  in  each 
of  these  cases  the  goods  are  in  existence  and  no  act 
remains  to  be  done  by  the  vendor,  or  the  vendee  has 
acquired  possession  of  the  goods. 

Contracts  as  to  goods  are  in  many  cases  required  by 
statute  to  be  by  writing. 

By  the  4th  section  of  the  Statute  of  Frauds  (x)  it  is  4th  section  of 
provided  that  no  action  shall  be  brought  whereby  to  ^^^^^^ 
charge  any  defendant   upon  (inter  alia)  any  contract  applying  to 
not  to  be  performed  within  one  year  from  the  making  ^J^/of^'^jJJ; 
thereof.     This  section  has  already  been  discussed  (^), 
and  it  is  sufficient  here  to  say  that,  applying  to  all 
contracts  not  to  be  performed  within  a  year,  it  includes 
contract  as  to  goods. 


(i)  Bdnnaon  v.  Macdonnetl,  5  M.  &  S.  228. 

(«)  Acebal  Y.  Levy,  10  Bing.  37G  ;  Ifcxidly  v.  Mcl^ine,  10  Ring.  482. 
(to)  Ante,  pp.  70,  71. 
Ix)  29  Car.  2,  c.  3. 

(y)  Ante,  p.  43,  and  note  the  case  of  Peter  v.  Compton  there  referred 
to  on  its  construction. 
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17  th  section 
of  Statute 
of  Frauds. 


Construction 
put  on  this 
section. 


ProTision  in 
Lord  Tenter- 
den's  Act  in 
consequence. 


Writing  not 
absolutely 
necessary 
under  17  th 
section  of 
Statute 
of  Frauds. 

Distinction 
between 
earnest  and 
part  payment. 


By  the  17th  section  of  the  Statute  of  Frands  it  is 
enacted  that,  ''  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises  (s),  for  the  price  of  £10 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 
On  the  construction  of  this  section  it  was  decided  by 
several  cases  (a)  that  it  did  not  apply  to  contracts  to 
make  or  deliver  goods  not  in  existence  at  the  time  of 
the  contract,  and  therefore  not  capable  of  delivery  or  pari 
acceptance  at  the  time  of  the  bargain,  and,  in  consequence, 
it  is  provided  by  Lord  Tenterden's  Act  (6),  that  such 
section  "  shall  extend  to  contracts  for  the  sale  of  goods 
of  the  value  of  £10  sterling  and  upwards,  notwithstand- 
ing the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  the  contract  be 
actually  made,  procured  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof  or  rendering  the  same  fit  for 
delivery."  This  enactment  must  be  read  and  construed 
as  if  incorporated  with  the  Statute  of  Frauds  (c). 

The  memorandum  required  by  the  17th  section  of 
the  Statute  of  Frauds  has  been  before  touched  on  in 
treating  of  the  statute  generally  (d),  but  the  student 
will  note  that  writing  is  not  an  absolute  essential,  as 
there  may  be  instead  either  part  payment,  or  earnest, 
or  acceptance  and  receipt. 

Earnest  is  a  matter  quite  distinct  from  part  payment, 

(«)  A  horse  or  other  animal  would  be  within  the  expression  goods, 
wares,  or  merchandise, 
(a)  See  them  cited  in  Benjamin's  Sale  of  Personal  Property,  74. 
(6)  9  Geo.  4,  c.  14,  s.  7. 

(c)  Soott  V.  Eastern  Counties  Ry.  Co.,  12  M.  &  W.  33 ;  Ilcuynan  v.  Beeves, 
25  L.  J.  (C.P.)  257. 

(d)  Ante,  pp.  44,  45. 
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being  some  gift  or  token  given  by  a  bnyer  to  a  seller, 
not  on  account  of  bnt  qnite  irrespective  of  the  price ; 
part  payment  is  simply  an  actual  payment  of  money 
on  account  of  the  price.  The  giving  of  earnest  is  not 
often  a  course  adopted  now,  though  part  payment  is 
frequently  (e). 

On  the  point  of  part  payment  or  earnest,  also,  it  What  will 
maybe  noticed  that  an  actual  payment  is  necessary,  so  IZ^^H', 
that  what  is  called  in  the  north  of  England  "  striking  part  payment. 
off  "  a  bargain,  i,e.,  drawing  the  edge  of  a  shilling  over 
the  hand  of  the  vendor  and  not  paying  him  the  money 
is  not  sufficient  (/) ;  but  delivery  of  a  bill  of  exchange 
or  promissory  note  is,  because  it  amounts  to  payment 
until  dishonoured  (g). 

The  acceptance  and  receipt  require  a  slightly  more  xa  to  accept- 
detailed  explanation.  ^^^^  »i^'i 

receipt  under 
17  th  iection 

The  words  of  the  statute  are  that  the  buyer  shall  of  Fraudi. 
"  accept  and  actually  receive  "  part  of  the  goods  sold, 
and  the  receipt  of  the  goods  implies  a  delivery  which 
may  be  either  actual  or  constructive,  and  the  construc- 
tive receipt  may  be  evidenced  in  many  different  ways, 
tf.y.,  the  delivery  of  the  key  of  a  warehouse  (h).    The 
first  point  for  the  student  to  notice  upon  this  accep- 
tance and  receipt  is  that  thoy  are  two  distinct  things, 
which  has  been  well  explained  by  Mr.  Justice  Black- 
bum  thus :  "  It  seems  that  this  provision  is  not  com-  oiatinction 
plied  with  unless  the  two  things  concur,  the  buyer  must  between  the 
accept,  and  he  must  actually  receive  part  of  the  goods,  J^^fpt  aTe" 
and  the  contract  will  not  be  good  unless  he  does  both.  ?^^^^^  ^y 

Mr.  Justice 
_.  - . . Blackburn. 


(e)  See  Benjamin's  Sale  of  Personal  Property,  143. 
If)  Blenkmsop  v.  Clayton,  7  Taunt.  597. 

(jg)  Chamherbfn   y.    Beiarirc,   2    Wils.    253;    see    Benjamin's    Sale   of 
Personal  Property,  14*>,  598. 
(A)  Broom's  Corns.  406,  407. 
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And  this  is  to  be  borne  in  mind,  for  as  there  may  be  an 
actnal  receipt  withont  any  acceptance  so  there  may  be 
an  acceptance  withont  any  receipt.  In  the  absence  of 
authority,  and  jndging  merely  from  the  ordinary  mean- 
ing of  language,  one  would  say  that  an  acceptance  of 
part  of  the  goods  is  an  assent  by  the  buyer  meant  to 
be  final,  that  this  part  of  the  goods  is  to  be  taken  by 
him  as  his  property  under  the  contract,  and  so  far 
satisfying  the  contract.  So  long  as  the  buyer  can 
without  self-contradiction  declare  that  the  goods  are 
not  to  be  taken  in  fulfilment  of  the  contract  he  has 
not  accepted  them.  And  it  is  immaterial  whether  his 
refusal  to  take  the  goods  be  reasonable  or  not.  If  he  re- 
fuses the  goods,  assigning  grounds  false  or  frivolous,  or 
assigning  no  reason  at  all,  it  is  still  clear  that  he  does 
not  accept  the  goods,  and  the  question  is  not  whether 
he  ought  to  accept,  but  whether  he  has  accepted,  them. 
The  question^  of  acceptance  or  not  is  a  question  as  to 
what  was  the  intention  of  the  buyer  as  signified  by  his 
outward  acts. 

"  The  receipt  of  part  of  the  goods  is  the  taking  posses- 
sion of  them,  when  the  seller  gives  to  the  buyer  the  actual 
control  of  the  goods,  and  the  buyer  accepts  such  control, 
he  has  actually  received  them.  Such  a  receipt  is  often 
evidence  of  an  acceptance,  but  it  is  not  the  same  thing ; 
indeed  the  receipt  by  the  buyer  may  be,  and  often  is, 
for  the  express  purpose  of  seeing  whether  he  will  accept 
or  not.  If  goods  of  a  particular  description  are  ordered 
to  be  sent  by  a  carrier,  the  buyer  must  in  every  case 
receive  the  package  to  see  whether  it  answers  his  orders 
or  not ;  it  may  even  be  reasonable  to  try  part  of  the 
goods  by  using  them ;  but  though  this  is  a  very  actual 
receipt  it  is  no  acceptance  so  long  as  the  buyer  can 
consistently  object  to  the  goods  as  not  answering  his 
order.  It  follows  from  this  that  a  receipt  of  goods  by  a 
carrier,  or  on  board  ship,  though  a  sufficient  delivery 
to  a  purchaser,  is  not  an  acceptance  by  him  so  as  to  bind 
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the  contract,  for  the  carrier  if  be  be  an  agent  to  receive 
is  clearly  not  one  to  accept  the  goods  "  (t }. 

In  many  cases  a  mere  receipt  of  goods  by  the  vendee  Receipt  may  m 
may,  however,  amonnt  to  an  acceptance  of  them  by  him,  ®**™®  *^ 

^         .  «  '/i-iii  *™owiit  to  an 

but  in  as  many  other  cases  not,  eg,,  if  goods  are  sold  acceptance 
and  sent  to  vendee  on  approval,   there   the  vendee, "  ^*^^' 
thongh  receiving  the  goods,  cannot  be  said   to  have 
accepted  them  unless  he  approve  of  them  and  elects  to 
keep  them.      Numerous  decisions  on   this   point  are 
stated  by  Mr.  Broom   in  his  Commentaries  on  the 
Common  Law  (k),  and  also  in  Mr.  Benjamin's  treatise 
on  the  Law  of  Sale  of  Personal  Property  (Z),  and  they 
certainly  do  not  all  agree  with  each  other,  perhaps 
because,  as  suggested  in  the  former  work,  the  points  of 
acceptance  and  receipt  seem  to  be  questions  more  of  it  is  a  question 
&ct  than  law,  and  the  difficulty  lies  in  estimating  the  than  of  Uw* 
weight  of  proof  adduced.    To  endeavour  to  sum  up  an  Summary  on 
answer  to  the  question  of  what  will  amount  to  a  suffi-    '*  P^  °  • 
cient   '^ acceptance  and    actual   receipt"   within   the 
statute,  we  shall  be  tolerably  correct  in  stating  that 
there  must  be  a  delivery  actual  or  constructive,  and  the 
vendee  must  by  his  acts  either  prior  to  or  contempora- 
neously with  the  receipt  have  signified  his  acceptance 
in  some  way,  but  that  what  is  or  is  not  an  acceptance 
is  a  question  principally  of  fact  depending  on  the  dif- 
ferent circumstances  of  each  particular  case. 

Li  an  ordinary  contract  for  the  sale  of  goods  if  no-  What  must  be 
thing  is  agreed  to  the  contrary  either  expressly  or  yendoVor 
impliedly,  the  vendor  before  he  can  bring  an  action  for  vendee  before 
their  price  must  have  delivered  the  goods,  and  on  the  contract  for 
other  hand,  the  vendee  before  he  can  sue  for  the  non-  "J*  ©^  go<xJ»- 
delivery  of  the  goods  must  have  paid  or  tendered  the 


(i)  Blackburn  on  Sales,  22,  23,  quoted  in  Benjamin's  Sale  of  Personal 
Property,  110,  111. 
(i)  Pages  406-411. 
(0  Pages  1 11-142 
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Definition 
of  a  lien. 


No  lien 
generally 
where  goods 
•old  on  credit. 


price  (m),  for  the  vendor  has  a  lien  npon  them  for  that 
price  (n).  A  lien  may  be  defined  as  a  qualified  right 
of  property  which  a  person  has  in  a  thing  arising  from 
snch  person  having  a  claim  upon  its  owner  (o) ;  and  it 
may  be  either  general^  e,g,^  the  right  of  a  solicitor  to 
retain  his  client's  papers  for  a  general  balance  due  to 
him,  or  particular^  e.g.,  the  ordinary  right  of  a  vendor 
to  retain  particular  goods  until  payment  of  their  price ; 
the  law  leans  in  favour  of  a  particular,  but  against  a 
general  lien  which  will  only  be  allowed  when  there  is  a 
custom  to  that  effect.  The  lien  in  both  cases  can  only 
be  commensurate  with  the  interest  of  the  person  through 
whom  it  arises,  and  it  may  be  lost  by  the  vendor  taking 
a  security  for  payment,  e.g.,  a  bill  of  exchange  or  pro- 
missory note ;  but  if  such  instrument  is  dishonoured 
the  right  of  lien  will  revive  if  the  instrument  is  still  in 
the  hands  of  the  vendor,  though  not  if  outstanding  in 
a  third  person's  hands  {p).  Where,  too,  goods  are  sold 
on  credit,  the  vendor  has  no  right  of  lien,  for  that 
would  be  contrary  to  the  contract ;  but,  notwithstanding 
this,  it  has  been  decided  that  if  before  delivery  of  the 
goods  the  vendee  becomes  insolvent,  the  vendor  may  re- 
fuse to  deliver,  and  may  withhold  them  until  payment  {q). 
And  notwithstanding  that  if  goods  have  been  sold  on 
credit  a  vendor  has  no  right  of  lien,  yet  if  the  vendee 
permits  them  to  remain  in  the  vendor's  possession  till 
the  period  of  credit  has  expired  the  right  of  lien  revives 
and  attaches  (r). 


A  lien  can 
only  exiat  be- 
fore delirery. 


A  lien  can  of  course  only  exist  before  the  goods  have 
been  delivered  to  the  purchaser,  and  the  mere  marking 
of  goods  remaining  in  the  vendor's  possession  by  the 
purchaser,  or  putting  his  name  upon  them,  or  other 


(m)  Chitty  on  Contracts,  405. 
(n)  Ibid.  391. 
(o)  Brown's  Law  Diet.  218. 
{p)  Chitty  on  Contracts,  392. 
\q)  Ex  parte  Chalmers,  L.  R.  8  Oh.  App.  289. 

(r)  Bunnay  v.  Poyntz,  4  B.  &  A.  568 ;  Valpy  v.  Oakley,  20  L.  .T.  (Q.B.) 
380. 
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like  acts,  will  not  constitute  a  delivery  sufficient  to  de- 
prive the  vendor  of  his  right  of  lien  (0). 

A  lien  is  a  right  of  a  passive  nature,  and  does  not  A  lien  is  a 
confer  on  the  vendor  any  power  to  sell  the  goods  (i).      p*»»^«  '^k^*- 

Cloeely  akin  to  the  right  of  lien  is  a  further  right  of  Definition  of 
the  vendor  of  goods,  viz.,  stoppage  in  transitUy  which  is  J^^^^^^®  *° 
the  prevention  of  wrong  by  a  mere  personal  act,  being 
the  right  of  the  vendor  to  stop  the  goods  after  they  have 
left  his  possession,  but  are  in  course  of  transit  to  the 
vendee,  on  hearing  of  the  vendee's  bankruptcy  or  insol- 
vency.   The  doctrine  of  stoppage  in  transitu  seems  to  be  The  doctnne 
borrowed  from  equity  (m),  and  the  recognised  leading  comes  from 
case  on  the  subject  is  that  of  Lickbarrow  v.  Mason  (x)^  Lickbarrw 
which  establishes  clearly  the  doctrine  itself,  and  in  ^-  ^f^^^- 
addition  lays  down  the  rule  that  it  may  be  lost  by  the  How  the  right 
bill  of  lading  for  the  goods  being  indorsed  (y)  by  the  ™*y  *•*  ^*"**- 
vendee  to  a  bond  fide  indorsee  for  valuable  considera- 
tion without  notice  of  the  bankruptcy  or  insolvency. 
The  right,  as  its  name  imports,  only  exists  whilst  the 
goods  are  in  transit,  and  directly  they  come  into  the 
actual  or  constructive  possession  of  the  vendee  the  right 
ia  gone.    It  is  not  always  easy  to  decide  whether  goods 
are  "  in  transitu "  or  not,  for  there  may  be  cases  of 
constructive  possession  of  the  vendee  not  always  very 
apparent ;  the  rule  to  be  collected  from  all  the  cases 
has  been  well  stated  to  be  **  that  they  are  in  transitu  so  When  the 
long  as  they  are  in  the  hands  of  the  carrier  as  such,  f^JJ^  «*i 
whether  he  was  or  was  not  appointed  by  the  consignee,  transitu. 
and  also  so  long  as  they  remain  in  any  place  of  deposit 
connected  with  their  transmission.     But  that  if,  after 


111 
» 


(«)  Dixon  Y,  Fates,  5  B.  &  Ad.  313;  Marvin  v.  Wallace,  25  L  J.  (Q.B.) 
369 

(0  Per  Alderson,  B.,  White  v.  SpeHigue,  13  M.  &  W.  608. 

(tt)  Wiseman  r.  Vanderput,  2  Vern.  203,  seems  to  be  the  first  case  in 
which  it  was  acted  upon. 

(x)  1  S.  L.  C.  766;  2  T.  R.  63. 

(^)  This  means  bv  the  goods  being  sold  for  value ;  the  bill  of  lading  ift 
the  document  of  title  to  them,  and  is  negotiable. 
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The  vendee 
may  shorten 
the  period  of 
transit. 


their  arriyal  at  their  place  of  destination,  they  be 
warehoused  by  the  carrier  whose  store  the  vendee  uses 
as  his  own,  or  even  if  they  be  warehoused  by  the  vendor 
himself  and  rent  be  paid  to  him  for  them,  that  puts  an 
end  to  the  right  to  stop  in  transitu "  (z).  The  mere 
giving  of  a  delivery  order  to  the  purchaser  does  not 
operate  as  a  constructive  delivery  of  the  goods  so  as  to 
prevent  the  right  of  stoppage  in  transitu  (a),  and  if  the 
vendor  only  delivers  part  of  the  goods,  intending  to 
retain  the  remainder,  his  right  of  stoppage  will  still  exist 
in  respect  of  the  remainder  unless  the  delivery  of  the 
part  is  in  the  name  of  the  whole,  in  just  the  same  way 
as  the  right  of  lien  would  also  exist  in  any  part  of  the 
goods  retained  in  the  vendor's  possession.  The  vendee 
may  shorten  the  period  of  transit  by  taking  them  from 
the  possession  of  the  carrier  before  the  ordinary  time, 
and  if  the  goods  ought  to  be  given  up  by  the  carrier  he 
cannot  prolong  the  vendor's  right  of  stoppage  by  im- 
properly refusing  to  give  them  up  (6).  When  the 
transitu^  is  once  ended  no  subsequent  transit  can  revive 
the  vendor's  right. 


How  the 
stoppage  in 
transitu  may 
be  eflfected. 


For  the  vendor  to  exercise  this  right,  it  is  not  essen- 
tial that  he  should  actually  seize  the  goods,  but  the 
stoppage  may  be  effected  by  giving  a  notice  to  the 
carrier  or  other  forwarding  agent.  If  a  servant  of  the 
carrier  is  conveying  the  goods,  notice  may  be  given  to 
the  servant  or  the  principal ;  but  if  to  the  principal,  it 
must  be  given  in  time  to  enable  him  to  inform  the 
servant  before  he  delivers  them  (c). 


Wenticorth  v. 
Outhicaite. 


In  the  case  of  Wentworth  v.  Outhwaite  (d),  in  the 
judgment  of  the  Court,  it  is  stated  as  follows :  "  What 
the  effect  of  stoppage  in  transitu  is,  whether  entirely 


(z)  1  S.  L.  C.  818,  819. 

(a)  M'£wan  v.  Smithy  2  H.  of  L.  Cas.  209. 

(6)  1  S.  L.  C.  822,  823. 

(c)   Whitehead  v.  Andersoriy  9  M.  &  W.  518. 

(J)  10  M.  &  W.  451. 
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to  rescind  the  contract,  or  only  to  replace  the  vendor 
in  the  same  position  as  if  he  had  not  parted  with  the 
possession,  and  entitle  him  to  hold  the  goods  nntil 
the  price  is  paid,  is  a  point  not  yet  finally  decided ;" 
bnt  the  majority  of  the  Court  there  were  of  opinion  Better  opinion 
that  it  is  not  a  rescission  of  the  contract,  but  at  the  |nVran»il'u*^* 
most  a  re- vesting  of  the  possession  in  the  vendor,  and  <ioes  nut 
there  seems  but  little  doubt  that  this  is  the  correct  law  c^?°act.  ^ 
on  the  subject. 

As  before  stated,  this  right  may  be  lost  by  the  bond  Atsignee  of 
fide  indorsement  of  the  bill  of  lading  without  notice  j^mJ^rof 
and  for  value.     Formerly,  however,  any  such  assignee  wii  of  lading 
would  not  have  been  able  to  sue  in  his  own  name,  but  hl«^o^^^name. 
this  was  altered  by  18  &  19  Vict.  c.  Ill;  and,  in 
addition  to  this  statute,  it  may  here  be  also  noticed 
that  now,  under  the  provisions  contained  in  the  Judi- 
cature Act,  1873  (e),  any  absolute  assignee  of  a  chose 
in  adumy  after  giving  notice  of  the  assignment  to  the 
debtor,  trustee,  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  claim,  may  sue  in  his  own 
name. 

The  rights  of  a  vendor  having  sold  goods  arc,  if  the  Righu  of  a 
property  in  them  has  not  passed  to  the  vendee,  to  sue  breach  by' 
him  for  damages  for  his  breach  of  contract ;  and  if  the  vendee. 
property  has  passed,  to  sue  him  for  their  price ;  and  in 
this  latter  case,  although  the  vendor  has  retained  the 
goods  in  respect  of  his  lien,  the  action  will  equally  be 
"  for  the  price  of  goods  sold  "  in  just  the  same  way  as  if 
they  had  been  delivered  (/).     If  the  vendor  does  not 
duly  deliver  the  goods,  the  vendee's  right  will  be  to 
bring  an  action  in  respect  of  the  breach  of  contract ; 
and  by  the  Mercantile  Law  Amendment  Act  {g)   it  Mercantile 
is  provided  that  in  all  actions  for  breach  of  contract  ^J'eut'^t^^' 

1856. 

{€)  36  &  37  Vict.  c.  66,  s.  25  (6). 

(/)  See  Judicature  Act,  1875,  1st  Sched.,  Appendix  A.,  part  2,  sec.  2. 
(^)  19  &  20  Vict.  c.  97,  s.  2.     See  this  also  noticed,  post,  part  iii.  ch.  i. 
"On  Damages,*'  pp.  351,  352. 
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to  deliver  specific  goods  for  a  price  in  money,  on  ap- 
plication of  the  plaintiff,  and  by  leave  of  the  presiding 
judge,  the  jury,  if  they  find  for  the  plaintiff,  shall  also 
find  (1)  what  are  the  goods  in  question,  (2)  what  (if 
any)  is  the  sum  the  plaintiff  would  have  been  liable  to 
pay  for  delivery  thereof,  (3)  what  damage  the  plaintiff 
will  have  sustained  if  the  goods  should  be  delivered 
under  execution  as  thereinafter  mentioned,  and  (4)  what 
damages  if  not  so  delivered ;  and  thereupon,  on  judgment 
for  the  plaintiff,  execution  may  be  ordered  to  issue  for 
the  delivery  of  the  goods  (on  payment  of  such  sum  (if 
any)  as  shall  have  been  found  to  be  payable  by  the 
plaintiff  as  aforesaid),  without  giving  the  defendant  the 
option  of  retaining  the  same  upon  paying  the  damages 
assessed. 

Definition  of        A  warranty  is  sometimes  given  by  a  vendor  of  goods 
a  warranty.      ^^  tj^^jj.  qq^q^     j^  warranty  may  be  defined  as  some 

undertaking  expressly  given  or  arising  by  implication 
on  the  sale  of  goods ;  and  an  untrue  warranty  is  not 
the  same  as  a  misrepresentation,  for  that  precedes  and 
induces  the  contract,  and  gives  the  person  to  whom  it 
is  made  the  right  to  repudiate  it,  whilst  a  warranty 
is  made  contemporaneously  with  the  contract,  and  its 
breach  does  not  at  all  vitiate  it,  but  gives  the  right  to 
the  remedies  hereinafter  detailed  (h).  A  warranty, 
too,  should  be  carefully  distinguished  from  a  gua- 
rantee (i). 

Warranty  On  an  express  warranty,  it  must  be  noted  that  if 

^'^i** w*"**  *°  made  subsequently  to  the  contract,  it  would  be  void 

and  of  no  effect  for  want  of  consideration  (k) ;  and  as  to 

What  will       what  will,  and  what  will  not,  amount  to  a  warranty, 

aTan-ant        *^®  ^^^®  **  *^®  present  day  has  been  well  stated  to  be 
that  ^'  every  affirmation  at  the  time  of  a  sale  of  personal 


(A)  On  this  distinction  see  notes  to  Chandelor  y.  Lopus^  1  S.  L.  C.  174, 
175,  and  also  the  case  of  Pasley  y.  Freemm,  2  S.  L.  C.  64. 
(i)  As  to  which,  see  ante,  pp.  40-42. 
(*)  Bosoorla  v.  Thomas,  3  Q.  B.  234. 
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chattels  is  a  warranty,  provided  it  appears  to  have  been 
so  intended  "  (2).    It  would  appear,  upon  this  rule,  that 
the  well-known  case  of  Chanddor  y.  Lopu$  (m)  would  now  ChawU-ior  t. 
be  decided  differently,  for  there,  on  the  sale  of  a  stone,  ^p^- 
it  was  affirmed  that  it  was  a  Bezoar  stone,  and  yet  it 
was  held  no  action  lay.    However,  if,  on  any  contract 
for  sale,  the  words  used  are  merely  the  ordinary  puffing 
of  the  articles,  no  action  will  lie ;  and  though  the  above 
mle  is  plain,  yet  the  most  that  can  be  said  on  it  is  that 
it  most  be  a  question  of  intention  in  each  particular 
case.    An  implied  warranty  may  sometimes  arise  gene-  implied 
rally  and  universally,  ^^.,  on  the  sale  of  certain  specified  ^*""**y- 
goods,  there  is  an  implied  warranty  that  they  exist  and 
are  capable  of  transfer ;  or  such  a  warranty  may  arise 
sometimes  by  the  mere  custom  or  usage  of  some  par- 
ticular trade  or  business. 

As  to  whether  there  is  on  the  sale  of  goods  any  im-  Warr-inty 
plied  warranty  of  title,  the  rule  has  usually  been  stated  «f  *»^*«- 
to  be  that  there  is  not  (n) ;  but  this  is  an  old  rule,  to 
which  various  exceptions  have  been  introduced,  and 
Mr.  Benjamin,  in  his  treatise  on  the  Law  of  Sale  of  Per- 
sonal Property  (o)  (to  which  the  student  is  referred  for 
an  examination  of  the  cases  on  the  point)  says :  "  The  Rule  as  stated 
rule  at  present  would  seem  to  be  stated  more  in  accord-  ^^o°f  """"^  ** 
ance  with  the  recent  decisions,  if  put  in  terms  like  the  Personal 
following : — A  sale  of  personal  chattels  implies  an  affir-   ^^^  ^' 
mation  by  the  vendor  that  the  chattel  is  his,  and  therefore 
he  warrants  the  title,  unless  it  be  shewn  by  the  facts  and 
circumstances  of  the  sale  that  the  vendor  did  not  intend 
to  assert  ownership,  but  only  to  transfer  such  interest 
as  he  might  have  in  the  chattels  sold.''    This  is,  it  is 
submitted,   the  most  correct  way  of  answering  the 
question.  Is  a  warranty  of  title  implied  on  the  sale  of 
goods? 


(0  Per  BuUer,  J.,  in  Pasley  r.  Freeman,  3  T.  R.  37. 

(m)  1  S.  L.  C.  173 ;  2  Coke,  2. 

(»)  Mwley  V.  Attenborough,  3  Ex.  500  ;  Chitty  on  Contracts,  407,  408. 

(o)  Page  523. 

a  2 
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No  warranty 
as  to  quality 
of  goods 
generally,  the 
maxim  being 
caveat  emptor. 


Warranty 
from  trade- 
mark, &c. 


There  is  also,  generally,  no  implied  warranty  of  the 
quality  of  goods,  the  maxim  of  caveaJt  emptor  (let  the 
buyer  beware)  applying :  but  where  they  are  expressly 
sold  for  a  particular  purpose,  there  is  an  implied  war- 
ranty that  they  are  reasonably  fit  for  that  purpose; 
also,  on  the  sale  of  provisions,  there  is  an  implied  war- 
ranty that  they  are  wholesome;  and  on  the  sale  of 
goods  by  sample  there  is  an  implied  warranty  that 
they  will  accord  to  the  sample,  but  nothing  further. 
And  if  any  article  is  sold  with  a  trade-mark,  label,  or 
ticket,  &c.,  thereon,  or  any  statement  thereon  of  the 
weight,  quantity,  or  quality  thereof,  a  warranty  is  im- 
plied that  the  trade-mark,  label,  or  ticket,  &c.,  is 
genuine  and  true,  and  that  any  such  statement  is  not 
in  any  material  respect  false,  unless  the  contrary  is 
expressed  in  writing,  signed  by  or  on  behalf  of  the 
vendor,  and  delivered  to,  and  accepted  by,  the  ven- 
dee (p). 


A  warranty 
does  not  ex- 
tend to 
apparent 
defects. 


If  a  fact  is  known  to  a  purchaser  at  the  time  of  the 
sale,  or  might  have  been  so  known  to  him  (take,  for 
instance,  the  familiar  example  of  a  horse  being  war- 
ranted sound,  and  wanting  an  ear  or  a  tail),  a  warranty 
will  not  protect  the  purchaser ;  and  where  an  article  is 
sold  expressly  with  all  faults,  the  only  case  of  defect 
for  which  the  purchaser  can  sue  the  vendor  is  where 
the  vendor  has  used  artifice  to  prevent  the  purchaser 
discovering  it.  It  would  not  be  sufficient  to  merely 
shew  that  the  vendor  knew  of  the  defect  (j).  A  war- 
ranty does  not  extend  to  protect  a  purchaser  from 
some  latent  defect  which  the  vendor  could  not  with 
reasonable  skill  or  diligence  have  discovered  (r). 


Remedies  for 
breach  of 
warranty. 


In  all  cases  of  breach  of  warranty  there  are  two 


(p)  25  &  26  Vict.  c.  88,  ss.  19,  20 ;  Ohitty  on  Contracts,  407,  416.    As 
to  trade-marks  generally,  see  pont,  pp.  152-154. 
(q)  Chitty  on  Contracte,  418. 
(r)  Randail  r.  Nevcsonij  45  L.  J.  (Q.B.)  364. 
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remedies  open  to  the  purchaser,  viz.,  (1)  he  may  sue 
for  damages  for  the  breach  of  the  warranty,  and  (2)  in 
an  action  brought  against  him  for  the  price,  he  may 
set  off  the  breach  in  its  redaction.  In  the  case  of  an 
executory  contract,  i.e.,  where  goods  are  to  be  made, 
there  is  an  additional  remedy  open  to  the  purchaser ; 
for,  provided  he  has  not  precluded  himself  by  doing 
more  than  examining  or  trying  the  article,  he  is  en- 
titled to  return  it.  So,  also,  he  may  return  goods  sold 
according  to  sample  (s). 

There  seems  to  be  no  doubt  (notwithstanding  Black-  There  may  be 
atone  (t)  states  to  the  contrary)  but  that  there  may  be  *  ^*"^event 
a  warranty  for  a  future  event  (w). 

Gt>ods  are  frequently  delivered  to  some  person  not 
their  absolute  owner,  and  a  bailment  thus  constituted. 
A  bailment  has  been  defined  as  "  a  delivery  of  a  thing  Definition  of 
in  trust  for  some  special  object  or  purpose,  and  upon  *  ^»>^™«'^*- 
an  undertaking  express  or  implied  to  conform  to  the 
object  or  purpose  of  the  trust "  (w).    Different  classi-  Division  of 
fications  of  bailment  have  been  given,  but  perhaps  the  Jj^^SoiMn 
best  is  found  in  the  judgment  of  Lord  Holt,  in  the  Coggs  r, 
leading  case  of  Coffgs  v.  Bernard  (a?),  where  they  are  ^"'^*^' 
divided  as  follows ; — 

1.  Depositum — where    goods   are    delivered    to  be 
kept  by  the  depositee  without  reward  for  the  bailor ; 

2.  Chmmodatvm — where   goods    are    lent  to  some 
person  gratis  to  be  used  by  him ; 

3.  Loeaiio  rei — where  goods  are  lent  out  to  a  person 
for  hire ; 


(5)  Chitty  on  Contracts,  419. 

(0  3  Bl.  Com.  166. 

(u)  Chitty  on  Contracts,  419-422,  and  the  authorities  there  cited. 

(w?)  Broom's  C^>nis.  785. 

(x)  1  S.  L.  C.  194;  Lord  I'^aymond,  909. 
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4.  Vadium — where  goods  are  pawned  or  pledged ; 

6.  LoecUio  operia  faeiendi — where  something  is  to  be 
done  to  goods,  or  they  are  to  be  carried  for  reward ; 
and 

6.  Mandatum — where  goods  are  to  be  carried  gratis. 

DepoaUmn  and  Of  the  aboYO,  let  US  first  deal  with  those  bailments 
^"f^"^*^*^  called  deposiium  and  mandcUum,  they  being  exactly 
similar  to  each  other  in  respect  that  each  is  the  doing  of 
some  act  volnntarily  and  without  reward.  Now,  in  any 
case  of  a  merely  voluntary  nature  a  person  cannot  be 
compelled  to  do  the  act  required,  for  a  simple  contract 
requires  a  valuable  consideration  (y),  and  therefore  it  is 
said  that  a  voluntary  bailee  is  not  liable  for  non 
feasance,  so  that  though  from  his  not  doing  what  he  has 
contracted  to  do  damage  may  have  arisen  to  the  other 
party,  yet  he  is  not  liable  (z).  But  if  a  bailee  enters 
upon  the  bailment,  as  by  accepting  a  deposit  of  goods, 
there  is  sufficient  consideration  by  the  entrusting  of 
him  to  create  a  duty  in  him  to  perform  the  matter  pro- 
perly, and  if  he  does  not  do  so  he  is  liable,  if  he  is 
guilty  of  such  default  as  to  amount  to  gross  negligence, 
and  the  before-mentioned  case  of  Coffgs  v.  Bernard  (a) 
Facts  in  Coggs  is  a  direct  decision  on  this  point.  The  facts  in  that 
7.  Bernard.      ^^^^  ^^^^  ^.j^^^  ^j^^  defendant  had  promised  the  plaintiflf 

to  take  up  several  hogsheads  of  brandy  then  in  a  cer- 
tain cellar,  and  lay  them  down  again  in  a  certain  other 
cellar  safely  and  securely ;  and  by  the  default  of  the 
defendant  one  of  the  casks  was  staved,  and  a  quantity 
of  brandy  spilt.  It  was  decided  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  defendant  was 
not  to  be  paid,  but  that  a  voluntary  bailee  was  only 
liable  for  gross  negligence.     This,  then,  is  the  general 


(y)  Ante,  p.  27,  31. 

(z)  Elsce  V.  Gatward,  5  T.  R.  143. 

^p)  1  S.  L.  C.  188 ;  Lord  Raymond   909. 
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principle  of  law  governing  the  liability  of  voluntary 
bailees,  bnt  it  has  been  in  some  slight  degree  altered,  it 
being  now  decided  that  if  a  voluntary  bailee  is  in  such 
a  situation  as  to  imply  skill  in  what  he  undertakes  to 
do,  an  omission  to  use  that  skill  is  imputable  to  him  as 
gross  negligence  (b). 

Thus  in  the  case  cited  below  (b),  it  was  held  that  a  wuson  t. 
person  who  rode  a  horse  for  the  purpose  of  exhibiting  ^'^*'* 
and  offering  him  for  sale,  though  he  was  to  receive  no 
reward  for  doing  so,  was  yet  bound  to  use  such  skill  as 
he  possessed,  and  that  he  being  proved  to  be  conversant 
with  and  skilled  in  horses,  was  equally  liable  with  a  bor- 
rower for  an  injury  done  to  the  horse. 

In  the  above  cases  of  mandatum  and  depoaitum  the 
reason  of  the  bailee  being  only  liable  for  his  gross 
neglect  is  the  fact  of  the  bailment  being  altogether  for 
the  bailor's  benefit ;  but  in  the  case  of  the  bailment 
called  commodcUum,  as  the  benefit  is  reversed  to  the  Commodatum, 
bailee  so  is  the  liability  different,  and  here  the  bailee 
will  be  strictly  bound  to  use  the  utmost  care,  and  will 
be  liable  for  even  slight  neglect,  so  that  if  a  person 
lends  a  horse  to  another,  and  he  lets  his  servant  ride  it, 
and  it  is  injured  without  any  fault  on  his  or  his  ser- 
vant's part,  that  will  be  quite  sufficient  slight  neglect 
on  his  part  to  render  him  liable,  for  the  horse  was  lent 
to  him,  and  he  had  no  right  to  let  his  servant  ride 
it  (e). 

In  the  bailment  locatio  ret,  or  hiring  of  goods,  the  Zooath  rei 
bailee  is  bound  to  use  ordinary  diligence,  and  is  liable 
for  ordinary  neglect,  for  here  the  bailment  operates  for 
the  benefit  of  both  parties ;  for  that  of  the  bailee  in 
that  he  has  the  use  of  the  goods,  and  for  that  of  the 


{h)  Wilson  V.  Brett,  11  M.  &  W.  113 
(c)  1  S.  L.  C.  215. 
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bailor  in  that  he  has  the  amount  agreed  to  be  paid  for 
the  hire. 


Vadium  or 
pignori 
aooeptum. 


Dutinctions 
between  a 
pawn,  a  lien. 


So  also  the  bailment  vadium,  or  pawn,  is  for  the 
benefit  of  both  parties,  the  pawner  getting  a  loan  of 
money  and  the  pawnee  getting  the  use  of  the  chattel, 
or  interest,  or  both,  and  so  the  liability  of  the  pawnee  is 
only  to  use  ordinary  diligence.  To  constitute  a  valid 
pledge  there  must  be  either  an  actual  or  constructive 
delivery  of  the  article  to  the  pawnee,  and  the  bailee 
here  looks  not  only  to  the  property  but  to  the  person 
of  the  bailor,  for  if  the  subject  of  the  bailment  is  lost 
and  the  bailee  has  used  a  proper  amount  of  diligence, 
and  the  loss  has  occurred  without  any  fault  on  his  part, 
he  may  sue  the  bailor  for  the  amount  of  the  debt  {d). 
It  is  not  sufficient  to  exonerate  a  bailee  from  responsi- 
bility for  the  loss  of  the  subject  of  the  bailment  to  shew 
that  it  was  stolen,  but  he  must  also  shew  that  he  used 
due  care  to  protect  it  (e).  As  to  the  right  of  the 
bailee  in  this  kind  of  bailment,  it  was  stated  by  Lord 
Holt  in  his  judgment  in  Cogffs  v.  Bernard  (J)  that  if  it 
wiU  do  the  article  no  harm  he  may  use  it  (as,  for  in- 
stance, the  wearing  of  a  jewel  pawned),  but  such  user 
will  be  at  the  peril  of  the  bailee ;  but  if  the  article  will 
be  the  worse  for  using,  then  it  must  not  be  used,  and 
the  law  now  seems  to  be  that  the  pawnee  is  generally 
never  justified  in  so  using  the  article  pawned,  except  it 
be  of  such  a  nature  that  the  bailee  is  at  some  expense 
to  maintain  it  (as,  for  instance,  a  horse  which  would 
require  to  be  fed),  for  in  such  a  case  as  this  the  bailee 
may  use  it  in  a  reasonable  way  to  recompense  him  for 
his  expenditure  (ff). 

A  pawn  requires  to  be  carefully  distinguished  from 


(d)  1  S.  L.  C.  219. 

(e)  Chitty  on  Contracts,  432. 
(/)  1  S.  L.  C.  201. 

(g)  See  Ibid. ;  Chitty  on  Contracts,  433. 
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a  lien,  and  from  a  mortgage  of  personal  estate  (h).    A  and  a  mort- 
lien  but  gives  a  right  to  retain  property  and  no  active  S^^ 
right  in  respect  of  it  (i),  a  mortgage  passes  the  actual  property. 
property  in  the  goods  to  the  mortgagee,  but  a  pledge 
simply   gives  a  special  or  qualified  property,  and  a 
limited  right  of  possession.     The  proper  remedy  of  a 
pawnee  to  recover  his  money  is  on  reasonable  notice  to 
seU  the  subject  of  the  pledge  or  to  sue,  or  if  necessary 
he  may  adopt  both  remedies  (k). 

A  certain  practically  very  important  kind  of  pawnees  Pawnbrokert. 
or  pledgees  are  pawnbrokers,  and  at  common  law  they 
stand  on  the  same  footing  as  other  bailees  of  that  class, 
and  liable,  therefore,  as  before  stated.  But  it  must 
appear  that  the  system  of  pawning  to  those  who 
make  it  their  special  and  peculiar  business  is  open  to 
many  abuses,  both  from  the  necessities  persons  may  be 
under  to  induce  them  to  pledge,  the  desire  of  others 
to  part  with  things  to  which  they  have  no  right  beyond 
that  of  possession,  and  the  opportunities  that  pawn- 
brokers may  have  of  advantaging  themselves  to  the 
injury  of  the  pawners,  and  accordingly  the  legislature 
has  specially  dealt  with  the  subject.  The  present 
statute  is  the  Pawnbrokers  Act,  1872  (Z),  which,  how-  Pawnbrokers 
ever,  only  deals  with  loans  up  to  the  sum  of  £10,  and  '^*^*»  ^®''^- 
as  to  loans  beyond  that  amount  the  ordinary  law  of 
pawns  applies  (in).  By  this  statute  every  pledge  must 
be  redeemed  within  twelve  months  from  the  day  of 
pawning,  with  seven  additional  days  of  grace  (n),  and 
if  not  redeemed  within  that  time,  and  the  amount  for 
which  the  article  is  pledged  does  not  exceed  lOs.,  it 
becomes  the  pawnbroker's  absolute  property  (o) ;  bat  if 
for  above  10^.  then  it  is  still  redeemable  until  actual 


(A)  See  1  S.  L.  C.  217. 

(i)  See  ante,  p.  79. 

(*)  1  S.  L.  C.  216,  217. 

(0  35  &  36  Vict.  c.  93. 

(m)  On  the  old  law,  see  Pennell  ▼.  Attenborowjhj  4  Q.  B.  868. 

(n)  35  &  36  Vict.  c.  93,  «.  16. 

(o)  Sec.  17. 
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sale  (p),  and  any  such  sale  is  only  to  be  by  public 
auction,  and  the  surplus  after  the  costs  of  the  sale  and 
Pawnbroker  is  the  amount  of  the  pledge  is  to  be  accounted  for  (q).    As 
ruble*forY<w^  *^  ^^  iiyn^T  to  the  subject  of  the  pledge  by  fire,  formerly 
by  fire.  the  pawnbroker  was  not  liable  unless  it  was  proved 

that  the  fire  took  place  through  his  default  or  neglect, 
but  now  he  is  absolutely  so  liable,  and  is,  to  protect 
himself,  empowered  to  insure  to  the  extent  of  the  value 
of  the  goods  (r).  Formerly,  also,  as  to  goods  which  had 
been  stolen,  neither  the  pawnbroker  nor  a  purchaser 
from  him  had  a  right  to  retain  the  goods  as  against  the 
true  owner,  but  now,  upon  conviction  of  the  thief,  the 
Court  has  a  discretion  to  allow  the  pawnbroker  to  retain 
the  goods  as  a  security  for  the  money  advanced,  or  to 
order  them  to  be  returned  to  the  true  owner  (a).  If  by 
the  default  or  neglect  of  the  pawnbroker  the  pledge 
sufiers  any  injury  or  depreciation  the  owner  may  recover 
summarily  a  reasonable  satisfaction  for  the  same  (t). 

Locatio  There  remains  but  to  consider  that  kind  of  bailment 

operis  faciendL  classified  by  Lord  Holt  as  loeatto  opens  faciendi,  and 
as  to  this  it  is  of  two  kinds ;  either  a  delivery  to  one 
exercising  a  public  employment,  e.ff.,  a  carrier,  or  a 
delivery  to  a  private  person,  e.ff,,  a  factor  or  wharfinger. 
In  the  case  of  As  to  this  latter  kind  they  are  only  liable  to  do  the 
J^ j^J^"**°*  best  they  can,  or,  in  other  words,  are  bound  only 
exercising        to  usc  Ordinary  diligence,  so  that  such  a  bailee  would 
employment.    ^^^  ^®  liable  for  a  robbery  of  goods  happening  without 
his  fault,  but  in  such  a  case  it  would  have  to  be  very 
clearly  shewn  that  no  care  on  his  part  could  have  pre- 
vented the  robbery.     On  the  other  hand,  as  to  the 
former  kind,  such  a  bailee  stands  in  the  position  of 
an  insurer  liable  for  all  losses,  except  those  occurring 
by  the  act   of  God  (u)  or  the    king's   enemies,  and 

(p)  35  &  36  Vict.  c.  93,  s.  18. 

(q)  Sec.  19. 

(r)  Sec.  27. 

(s)  Sec.  30. 

(0  Sec.  28. 

(«}  As  to  what  will  amount  to  an  *' act  ?f  God"  we  may  quote  the 
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the  reason  on  which  this  rnle  is  founded  has  heen 
stated  with  regard  to  carriers  as  follows  : — ''  This  is  a 
politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons,  the  necessity  of  whose 
afiitUTB  oblige  them  to  trust  these  sort  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing ;  for  else 
these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealing  with  them  by  com- 
bining with  thieves,  &c.,  and  yet  doing  it  in  such  a 
clandestine  manner  as  would  not  be  possible  to  be 
discovered "  (x).  But  the  above,  though  the  correct 
rule  at  common  law,  is  not  so  now,  and  it  will  bo  best 
to  consider  now  seriatim  the  law  of  carriers,  and  then 
pass  on  to  the  law  of  innkeepers. 

A  common  carrier  has  been  defined  as  one  who  under-  Definition 
takes  to  transport  from  place  to  place  for  hire  the*^^^™™**" 
goods  of  such  persons  as  choose  to  employ  him  (y),  and 
the  rule  is  that  to  constitute  a  person  a  common 
carrier  he  must  hold  himself  out  expressly,  or  by 
coarse  of  conduct,  as  ready  to  engage  in  the  transporta- 
tion of  goods  for  hire  as  a  business,  not  merely  as  a 
casual  occupation  pro  hoc  vice,  and  that  a  person  who 
may  undertake  chance  jobs  is  not  a  common  carrier  {z) ; 
also  that  he  must  be  a  person  plying  from  one  fixed 
terminus  to  another ;  but  it  has  been  held  in  a  re- 
cent case  that  a  barge-owner  who  let  out  a  barge  to 
different  persons  for  difibrent  voyages  was  a  common 


words  used  bj  Brett,  J.,  in  delivering  the  judgment  of  the  Common  Pleas 
Division  of  the  High  Court  of  Justice,  in  the  recent  case  of  Nugent  r. 
Smith  (L.  R.  1  C.  P.  Div.  22,  23):  "An  injury  can  only  be  said  ....  to 
have  been  occasioned  by  the  act  of  God,  when  it  has  been  occasioned 
directly  and  not  indirectly  by  the  extraordinary  action  of  some  physical 
force,  the  consequences  of  which  could  not  be  averted,  or  by  some  un- 
expected and  extraordinary  natural  occurrence,  which  human  foresight 
could  not  foresee,  nor  human  power  resist  or  prevent."  It  should,  how- 
ever, be  noticed  that  the  direct  dccbion  in  this  case  has  lately  been  reversed 
on  appeal  (see  Law  Journal,  Notes  of  Cases,  17th  June,  1876,  p.  133),  but 
what  is  stated  above  does  not  appear  to  have  been  dissented  from. 

(x)  Per  I»rd  Holt,  in  his  judgment  in  Cog{j8  v.  Bernard,  1  S.  L.  C.  202. 

(y)  Palmer  v.  Grand  Junction  Ry,  Co,,  4  M.  &  W.  247. 

(«)  Chitty  on  Contracts,  439. 
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carrier,  and  liable  as  such,  although  he  did  not  ply 
between  any  fixed  termini,  and  the  customer  fixed  in 
each  particular  case  the  point  of  arrival  and  depar- 
ture (a).  Bailway  companies,  as  to  goods  which  they 
ordinarily  carry,  are  common  carriers. 

LUbiiity  of  The  liability  of  a  carrier  at  common  law  was  for  every 

SmmJn  Uw.  ^^^^'  cxcopt  it  arosc  by  the  act  of  God  or  the  king's 
enemies,  and  the  reason  of  this  extraordinary  liability 
was  as  has  been  stated  by  Lord  Holt  in  his  remarks 
on  the  subject  already  set  out  (b).  It  was  fully  in  the 
power  of  carriers  however  to  make  any  special  contracts 
with  their  customers,  in  which  their  liability  might  be 
limited  in  any  way  agreed  upon,  and  it  became  their 
practice  to  put  up  in  their  warehouses  notices  limiting 
their  liability,  and  then  if  it  could  be  proved  that  such 
a  notice  on  which  a  carrier  relied  was  brought  to  the 
knowledge  of  any  particular  customer,  then  as  to  him 
it  was  held  to  constitute  a  special  contract,  but  if  it 
could  not  be  brought  to  his  knowledge  it  was  utterly 
inefifectual.  No  such  notice,  however,  exonerated  the 
carrier  from  liability  for  gross  negligence  (e). 

It  was  evident  that  this  state  of  things  could  not 
continue,  for  it  was  constantly  a  difficult  thing  to 
determine  whether  in  each  particular  case  the  notice 
had  been  brought  to  the  customer's  knowledge.  Ac- 
ThcCarrierB  cordingly  the  Carriers  Act  (d)  was  passed,  which 
^^68)  ^^  *'  provides  (e)  that  no  such  carrier  shall  be  liable  for  the 
loss  of,  or  injury  to,  any  valuable  articles  of  the  nature 
there  specified, — such  as  gold,  silver,  watches,  clocks. 


(a)  Liver  Alkali  Co.  r.  Johnson,  L.  R.  9  Ex.  338.  In  this  case,  however, 
Brett,  J.,  dissented  from  the  opinion  of  the  majority  of  the  Court,  viz., 
Blackburn,  Mellor,  Archibald,  and  Grove,  JJ. 

(6)  Ante,  p.  91. 

(c)  Wyld  V.  Pickford,  8  M.  &  W.  443. 

(d)  11  Geo.  4,  and  1  Wm.  4,  c.  68.  This  Act  only  applies  to  carriers  by 
land.     As  to  carriers  by  sea,  sec  post,  ch.  vi.  p.  146. 

{e)  Sec.  1. 
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billSy  notes,  title  deeds,  stamps,  engravings,  silks,  &c., 
contained  in  any  parcel,  which   shall  have  been  de- 
livered, either  to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger,  where  the  value  of  such 
article  shall  exceed  £10 ;  unless  at  the  time  of  the 
delivery  of  snch  article  to  be  carried  its  value  and 
nature  shall  have  been  declared,  and  an  increased  rate 
of  charge  paid,  or  agreed  to  be  paid,  which  increased 
charge  may  be  received,  provided  it  is  legibly  notified 
in  a  conspicuous  part  of  the  office  or  warehouse,  and 
such  notification  is  to  bind  without  proof  of  its  having 
come  to  any  customer's  knowledge  (/).     The  statute 
also  provides  {g)  that  no  public  notice  or  declaration 
shall  have  any  binding  efiect,  but  nothing  in  the  Act 
is  to  be  construed  to  annul  or  in  anywise  affect  any 
special   contract   between   the   carrier   and  the  cus- 
tomer (A),   and  nothing  in  the  Act  is  to  extend  to 
protect  any  carrier  from  any  loss  arising  from  the 
felonious  acts  of  any  person  in  his  employ,  or  to  pro- 
tect any  employee  from  any  loss  arising  from  his  own 
personal  misconduct  or  neglect  (i).     Although  a  cus- 
tomer may  declare  a  package  to  be  of  some  particular 
value,  in  the  event  of  its  loss  the  carrier  is  not  pre- 
cluded by  that  value,  but  may  demand  proof  of  the 
actual  value,  which  is  all  he  is  to  be  liable  for  Qc). 

In  cases  of  goods  not  of  the  kind  mentioned  in  the  Where  this  Act 
Act,  or  when  the  value  is  not  above  £10,  then,  in  the  ^^."^o*  *PP^y 

'  '  '  earner  8  com- 

absence  of  any  special  contract,  the  carrier's  common  mon  law 
law  liability  remains  by  the  express  provision  of  the  J^^*^ 
Act,  notwithstanding  any  public  notice  (Z). 

Bailway  companies  frequently  escaped  the  provisions 
of  this  Act  by  putting  notices  on  the  receipts  given  to 


(/)  11  Geo.  4,  and  1  Wm.  4,  c.  68,8.  2. 

(g)  Sec.  4. 

(/»)  Sec.  6. 

(0  Sec.  8. 

\tt)  Sec.  9. 

(0  Sec.  4. 
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persons  delivering  goods  to  be  carried,  and  this  was  held 
to  constitute  a  special  contract  between  the  parties.  The 
The  Railway    Railway  and  Canal  Traffic  Act,  1854  (m),  therefore  pro- 
^affic^ct       vides  (n)  that  no  such  notice  shall  have  any  effect,  bat 
1854.  that  nothing  therein  contained  is  to  prevent  companies 

from  making  such  conditions  with  respect  to  the  forward- 
ing and  delivering  of  any  goods  as  shall  be  adjudged  by 
the  court  or  judge  before  whom  any  question  relating 
thereto  shall  be  tried,  to  be  just  and  reasonable,  and  no 
special  contract,  as  to  the  forwarding  and  delivering  of 
any  goods,  shall  be  binding  upon  any  one  unless  signed 
by  him  or  the  person  delivering  the  goods  to  be 
Difficulties  in  carried.  Very  great  difficulty  has  arisen  on  the  con- 
thu  Act?^  struction  of  this  provision,  as  to  whether  the  statute 
only  requires  that  there  should  be  some  special  contract, 
and  requires  nothing  as  to  the  conditions  to  be  con- 
tained in  it,  and  that  in  addition  to  a  special  contract 
in  writing  signed  reasonable  conditions  may  bind 
which  are  not  made  part  of  a  contract,  but  only  given 
notice  of,  or  to  put  the  matter  more  directly  in  the 
shape  of  two  questions,  1.  When  a  condition  is  reason- 
able, does  it  require  also  to  be  reduced  into  writing 
and  signed  ?  and  2.  When  there  is  a  special  contract, 
can  the  question  of  its  reasonableness  be  gone  into  ? 
However,  the  weight  of  authority  is  certainly  to 
answer  both  questions  in  the  affirmative,  and  to  treat 
the  words  "  special  contract "  and  "  conditions,"  used 
in  the  Act,  as  synonymous  terms  (o),  so  that  there  must 
always  be  a  special  contract  in  writing  signed,  and  rea- 
sonable conditions  contained  therein.  The  same  section 
of  the  Act  also  exempts  companies  from  liability  for 
loss  beyond,  (1)  for  horses  the  sum  of  £50,  (2)  neat 
cattle  £15,  and  (3)  sheep  and  pigs  £2  per  head,  unless 


(m)  17  &  18  Vict.  c.  31. 

(n)  Sec.  7. 

(o)  Simons  v.  Great  Western  Ry.  Co.,  18  C.  B.  805 ;  McManus  v.  Lancn- 
shire  Ry,  Co.,  2  H.  &  N.  693 ;  North  Stafford.  Ry.  Co.  v.  Peek,  E.  B.  &  E. 
986 ;  and  on  appeal  to  the  House  of  Lords,  32  L.  J.  (Q.B.)  241,  in  which 
the  judges  were  divided  in  their  opinion. 
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a  liigher  value  is  declared,  and  an  increased  rate  paid, 

or  agreed  to  be  paid,  to  be  notified  as  under  the  Car- 
riers Act. 

It  has  also  been  provided  by  the  Bailway  Begulations  Railway 
Act,  1868  {p\  that  where  a  company  by  through  book-  J^Piges"' 
ing  contracts  to  carry  partly  by  rail  or  canal  and  sea,  a 
condition  exempting  such  company  from  liability  from 
any  loss  by  danger  of  seas  and  navigation,  published 
in  a  conspicuous  manner  in  the  office  where  the  booking 
is  effected,  and  printed  in  a  legible  manner  on  the 
receipt  note,  shall  be  perfectly  valid. 


The  carrier's  duty  is  to  carry  all  goods  delivered  to  The  duty  of 
him  of  the  kind  that  he  usually  carries,  provided  that  *  ^"^*'- 
he  has  room  in  his  carriage,  and  the  person  delivering 
them  is  ready  to  pay  his  proper  charge,  such  carrying 
to  be  by  his  ordinary  route,  and  with  reasonable  dili- 
gence, and  with  regard  to  his  charges  for  carrying, 
though  he  is  entitled  to  be  paid  beforehand,. yet  he  is 
not  entitled  to  be  paid  before  he  has  received  the  goods 
for  carriage,  so  that  in  an  action  against  him  for  not 
carrying  it  is  sufficient  to  allege  readiness  and  wil- 
lingness to  pay  the  amount  of  the  carriage  without  prov- 
ing actual  tender  of  it  (q).    His  liability  ceases  at  the 
termination  of  the  carrying,  and  where  goods  delivered  Carriage  by  a 
to  a  railway  company  to  be  carried  are  carried  partly  on  JJiiy  Yvw™" 
that  and  partly  on  another  line,  the  original  company  their  own  and 
will  generally  be  liable  unless  they  restrict  their  liability  p^y's  Un^" 
by  a  condition  to  that  effect  (r).    As  a  general  rule  the  The  person  to 
person  to  sue  the  carrier  is  the  consignee,  but  if  the  ""^^^^^  j^e 
consignee  has  not  acquired  any  property  in  the  goods,  consignee, 
then   the  consignor.     It  is   the  duty  of  any  person 
delivering  goods  of  a  dangerous  character  to  be  carried  As  to  dan- 
to  give  notice  of  their  dangerous  character  («),  and  it  ^®''°"*  ^^^ 


(p)  31  &  32  Vict.  c.  119,  8.  14. 

(7)  Pickford  v.  Grand  Junction  By.  Co.y  8  M.  &  W.  37^. 
(r)  Zun']  T.  South  Eastern  Ry.  Co.,  L.  R.  4  Q.  B.  539. 
(s)  Farrant  v.  Barnes,  31  L.  J.  (C.P.)  137. 
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As  to  railway 
passengers' 
personal 
luggage. 


is  provided  by  statute  (t)  that  where  goods  of  a  specially 
dangerous  character  are  delivered  to  be  warehoused  or 
carried,  the  true  name  or  description  of  such  goods, 
with  the  words  "  specially  dangerous,"  must  be  marked 
on  them,  and  a  notice  in  writing  given  to  the  ware- 
houseman or  carrier,  or  the  person  so  deUvering  them 
is  subject  to  imprisonment  or  fine. 

Bailway  companies  are  bound  to  carry  passengers' 
personal  luggage  free  of  extra  charge,  and  their  lia- 
bility as  to  it  is  that  of  common  carriers,  unless  the 
passenger  has  taken  it  peculiarly  into  his  custody  (u). 
As  to  what  will  be  comprehended  under  the  term 
"  personal "  or  "  passenger  "  luggage,  it  may  be  stated 
to  mean  not  only  wearing  apparel,  but  all  things  which 
for  convenience  a  passenger  would  ordinarily  carry 
with  him  (x). 


Liability  of 

carriers 

of  passengers 

for  injury  to 

passengers. 


With  regard  to  the  subject  of  the  liability  of  carriers 
of  passengers  for  injuries  done  to  them,  although  it 
cannot  be  considered  under  the  heading  of  the  present 
chapter,  yet  it  may  be  here  convenient  to  inform  the 
student  that  it  is  very  different  to  that  of  common 
carriers  of  goods,  who,  as  we  have  seen,  are  at  common 
law  insurers.  The  contract  of  a  carrier  of  passengers  is 
only  to  carry  safely  and  securely  as  far  as  care  and  fore- 
thought on  his  part  can  go,  and  if  an  accident  which  he 
could  not  have  prevented  takes  place,  he  is  under  no 
liability.  There  must  be  some  negligence  on  his  part 
shewn,  and  there  must  be  no  contributory  negligence  on 
the  part  of  the  passenger ;  a  prima  facie  case  of  neglect 
on  the  carrier's  part  will,  however,  be  always  made  out 
by  shewing  that  the  vehicle  was  under  his  absolute 


(0  29  k  30  Vict.  c.  69,  s.  3. 

(u)  Richards  v.  Ixmdon^  Brighton,  and  South  Coast  Hy.  Co.,  7  C.  B.  839 ; 
Tailey  v.  Great  Western  Ry.  Co.,  L.  R.  6  C.  P.  44. 

(x)  Sec  on  this  point  Phelps  v.  London  and  North  Western  Ry.  Co.,  34 
L.  J.  (C.P.)  259. 


AND  HEREIN  OF  BAILMENTS.  97 

control.    This  subject  is  considered  hereafter  under  see  hereon, 
onr  division  "  Torts  "  (y).  STm^*  ^' 

An  innkeeper  may  be  defined  as  one  who  keeps  a  Definition  of 
house  where  the  traveller  is  supplied  with  everything  ***  innkeeper, 
that  he  has  occasion  for  while  on  his  way  (z).    He 
stands  to  a  certain  extent  in  a  public  capacity,  and  it  His  dntj. 
is  his  duty  to  receive  all  guests  with  their  goods  who 
come  to  him,  provided  they  are  not  drunk  or  dis- 
orderly, or  suffering  from  any  contagious  disorder,  and 
they  tender  to  him  a  proper  and  fair  amount  for  his 
charge ;  and  if  an  innkeeper  fail  in  this  his  duty,  he  is 
liable  to  be  indicted,  or  to  have  an  action  for  damages 
brought  against  him  (a).     By  the  common  law  the  lia-  His  liability 
bility  of  an  innkeeper  is  very  extensive,  being  for  all  uir!*™"*^" 
losses  except  those  arising  by  the  act  of  God,  the 
King's  enemies,  or  the  fault  of  the  guest,  for  very 
much  the  same  reason,  probably,  as  has  been  before 
stated  with  regard  to  carriers  (b).    The  leading  case  on 
the  liability  of  innkeepers  is  CcHy^s  Case  (c),  in  which  Caiyi^i  Case, 
it  is  laid  down  that  to  charge  an  innkeeper  the  following 
circumstances  are  necessary :- 

1.  The  inn  ought  to  be  a  common  inn,  so  that  in  the 
case  of  lodging  at  some  private  person's  house,  and  a 
robbery  there  occurring,  the  landlord  would  not  neces- 
sarily be  liable. 

2.  The  party  ought  to  be  a  traveller  or  passenger. 

8.  The  goods  must  be  in  the  inn,  and  for  this  reason 
the  innkeeper  is  not  bound  to  answer  for  a  horse  put 
out  to  pasture. 


(y)  Post,  part  2,  ch.  vi.  p.  329,  et  seq. 
{x)  Thompson  y.  Lacy,  2  B.  &  A.  283. 
(a)  Fell  V.  Knight,  10  L.  J.  (Ex.)  277. 
(6)  See  ante,  p.  91. 
(c)  1  S.  L.  C.  122 ;  8  Coke.  32. 
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4.  There  must  be  a  default  on  the  part  of  the  inn- 
keeper or  his  seryants ;  and 

5.  The  loss  must  be  to  moveables,  and  therefore  if  a 
guest  be  beaten  at  an  inn,  the  innkeeper  shall  not 
answer  for  it. 

The  Inn-  The  liability  of  innkeepers  being,  as  aboye  stated,  so 

(26^" -^  Vict,  extensive,  it  was  only  natural  it  should  be  restricted 
c.  41).  in  like   manner  as  has  been  shewn  the  liability  of 

carriers  was  restricted ;  and  by  the  Innkeepers  Act  {d) 
it  is  provided  (e)  that  no  innkeeper  shall  be  liable  to 
make  good  any  loss  or  injury  to  goods  or  property 
brought  to  his  inn  (not  being  a  horse  or  other  live 
animal,  or  any  gear  appertaining  thereto,  or  any  car- 
riage), to  a  greater  amount  than  £30,  except  (1)  where 
the  goods  are  stolen,  lost,  or  injured  through  the  wil- 
ful neglect  or  default  of  the  innkeeper  or  any  person 
in  his  employ ;  or  (2)  where  the  goods  are  deposited 
with  him  expressly  for  safe  custody,  in  which  latter 
case  he  may  demand  that  the  goods  shall  be  placed  in 
a  sealed  box  or  other  receptacle.  If  an  innkeeper 
refuses  to  receive  goods  for  safe  custody,  or  if  by  his 
default  the  guest  is  unable  to  so  deposit  them,  he  is 
not  to  have  the  benefit  of  the  Act  (/),  and  he  must 
cause  at  least  one  printed  copy  of  sect.  1  to  be  exhibited 
in  a  conspicuous  part  of  the  hall  or  entrance  to  the  inn, 
and  will  only  be  entitled  to  the  benefit  of  the  Act 
whilst  so  exhibited  (ff). 

Innkeeper  may  An  innkeeper  has  no  right  to  detain  his  guest's 
deuin  guest's  person  till  his  bill  is  paid,  but  he  has  a  right  of  lien  on 
not  his  i^rson,  property  brought  by  the  guest  to  the  inn,  notwith- 
^  *^**nt         standing  even  that  the  property  does  not  belong  to  the 


(d)  26  &  27  Vict.  c.  41. 

(e)  Sec.  1. 
(/)  Sec.  2. 
(g)  Sec.  3. 
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guest,  or  is  not  ordinary  traveller's  luggage  (h).    As  Liability  of 
before  noticed  on  the  decision  in  Calye^s  Case  a  lodging-  oT^board^ne^ 
house  or  boarding-house  keeper  is  not  liable  as  an  house  keeper 
innkeeper  ;  he  is  liable  only  to  a  less  degree,  his  duty  ^*innkeeMr*8. 
being  to  use  an  ordinary  amount  of  care  with  regard 
both  to  his  guest  and  his  guest's  goods  (t). 

We  have  now  gone  through  the  different  kinds  of 
bailments  in  Lord  Holt's  division  in  Coff ff by.  Bernard (k), 
on  which  it  is  apparent  that  another  classification 
(which  has  been  stated  in  various  text  books)  may  be 
given.     It  has  the  advantage  of  simplicity,  and  is  as  Another 

follows :—  classiHcation 

of  bailment. 

1.  Bailments  exclusively  for  the  benefit  of  the  bailor. 
(This  will  include  those  styled  deposUum  and  man- 
daivm.) 

2.  Bailments  exclusively  for  the  benefit  of  the  bailee. 
(This  will  include  those  styled  commodatum.) 

3.  Bailments  partly  for  the  benefit  of  the  bailor  and 
partly  for  the  benefit  of  the  bailee.  (This  will  include 
those  styled  loeatio  ret,  vadium,  and  locaiio  operis 
faeiendi.) 

There  being  a  property  in  the  case  of  goods  bailed  Bailor  or 
both  in  the  bailor  and  bailee,  generally  speaking  either  g^^^jj^^ 
may  maintain  an  action  in  respect  of  the  same.  maintain  an 

action  in 
—  respect  of  the 

(A)  Snead  t.   Watkms,  1  C.  B.  (N.S.)  267 ;  Threlfall  t.  Barwick,  L.  E.  ^^*  ^^^' 
7  Q.  B.  711. 

(i)  JkoMey  Y.  Bkhardaony  3  £.  &  B.  144.  This  case  also  shews  the 
doubt  on  the  point  of  the  extent  of  the  liability  of  such  a  person  in  case  of 
a  loss  to  his  gnest's  goods,  arising  from  his  servant's  negligence. 

(Jt)  See  ante,  pp.  85,  86. 
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CHAPTEK  V. 

OP  MERCANTILE  CONTRACTS,   AND    HEREIN    OP  BILLS   OF 
EXCHANGE,    PROMISSORY  NOTES,   AND   CHEQUES. 

Matters  ALTHOUGH  for  Convenience  the  title  given  to  this  chap- 

thls  chapter  *®'  ^^  ^^  "  Mercantile  Contracts,"  it  must  not  be  under- 
not  exciufliveij  stood  that  the  matters  treated  of  in  it  are  exclusively 
mercan  i  e.      ^^^  -^^^  ^^j^  more  generally  mercantile ;  for  instance, 

both  agencies  and  partnerships  may  of  course  occur  in 
matters  not  strictly  mercantile. 


Who  are 
agents. 


Quifacitper 
aiium  facit 
per  86. 


Persons  not 
stU  juris  ma  J 
nevertheless 
act  as  agents. 


It  must  be  manifest  that  in  many  matters  of  ordi- 
nary business  persons  may  be  unable  to  do  all  acts 
coming  within  the  scope  of  their  transactions,  and  for 
this  reason  they  employ  other  persons  to  act  for  them, 
and  such  persons  are  called  agents  for  them  the  prin- 
cipals, and  acts  done  by  the  agents  are  considered 
to  be  done  by  the  principals  by  force  of  the  maxim 
Quifacii  per  alium  facii  per  se.  Generally  speaking, 
what  a  person  can  do  himself  he  may  do  by  an  agent, 
and,  ordinarily  speaking,  an  agent  may  be  authorized 
by  mere  word  of  mouth,  but  to  execute  a  deed  an  agent 
must  be  authorized  by  deed,  and  the  agent  that  is 
allowed  under  the  1st  and  3rd  sections  of  the  Statute 
of  Frauds  (l)  must  be  authorized  by  writing.  No 
person  can  authorize  .another  to  do  for  him  what  he 
cannot  do  himself,  for  naturally  he  cannot  pass  to 
another  a  power  which  he  never  had  himself;  but 
though  this  is  so,  persons  who  cannot  do  acts  for  them- 
selves are   generally   speaking  competent    to  act  as 

(0  29  Car.  2,  c.  3. 
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agents,  e.g.,  infants  or  married  women,  for  they 
are  exercising  not  their  own,  but  another  person's 
power  (m). 

The  powers  of  an  agent  vary  according  to  the  autho- 
rity he  is  invested  with,  and  from  these  powers  there 
are  said  to  be  three  kinds  of  agencies : — 

1.  Universal  agency,  which  is  the  largest  and  widest  Three  kmd« 
kind,  being  a  general  authority  to  do  any  acts  without  ^^^^^^^ 
reference  to  their  character,  and  this  is  not  of  constant 
occurrence. 

2.  Oeneral  agency,  which  is  the  next  largest,  signify- 
ing a  power  to  do  all  acts  in  some  particular  trade, 
business,  or  employment,  e.g.,  the  authority  that  is 
vested  in  a  wife  to  bind  her  husband  for  necessaries 
without  any  particular  sanction  on  each  occasion  from 
him. 

3.  Special  agency,  which  is  the  most  limited  and  most 
usual  case  of  agency,  being  where  a  person  has  simply 
an  authority  to  do  some  particular  act  for  the  prin- 
cipal (n). 

There  is  a  very  important  difference  to  be  noted  Differences 
between  universal  and  general  agencies  on  the  one  hand,  ^^y*^ 
and  special  agencies  on  the  other  hand,  with  regard  «n<i  general 
to  the  power  to  bind  the  principal.     In  the  former,  l^l^^one 
even  although  the  act  exceeds  the  agent's  authority  in  ^"»<j»  »nd 
the  particular  instance,  yet  if  U  comes  within  the  scope  'rthe  oSen  *" 
of  his  ordinary  authority  the  principal  is  liable  (o) ;  thus, 
for  instance,  supposing  a  servant  to  have  a  general 
authority  to  order  goods  for  his  master,  and  the  master 
one  day  withdraws  this  authority,  yet  if  the  servant 


(m)  See  Story  on  Agency,  p.  6  ;  Co.  Litt.  52  a. 

(n)  Ibid.,  p.  23,  et  seq. 

(o)  Smeihurst  v.  Taylor,  12  M.  k  W.  545. 
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orders  goods  as  theretofore,  the  tradesman  not  knowing 
of  it,  the  master  will  be  liable,  because  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority.  In 
the  case  of  special  agency  this  will  not  be  so ;  it  is 
the  duty  of  the  party  contracting  with  such  an  agent 
to  inquire  and  see  as  to  the  extent  of  his  authority, 
and  if  he  exceeds  it  the  principal  cannot  be  liable  (p). 
Omnis  But  although  an  act  may  be  done  without  any  autho- 

fr*^^aAfh«r  ^^^7  ^^^^  *^®  principal,  and  therefore  not  bind  him,  yet 
et  mandato  if  cU  the  time  of  doing  the  act  the  affent  professed  that  he 
^J^^^*"  toas  actinfffor  the  principal  (q)  it  may  be  subsequently 
ratified  by  the  principal,  and  become  his  act  just  as 
much  as  if  he  had  authorized  it  beforehand,  for  the 
maxim  is,  omnis  ratihahitio  retrotrahitur  et  mandato 
priori  iequiparatur  (r). 

As  to  the  effect  An  important  point  on  the  law  of  principal  and 
of  giving  credit  ^gent  is  as  to  the  effect  of  a  person  contracting  with 
an  agent  giving  credit  to  the  agent ;  of  course,  gene- 
rally speaking,  an  agent  incurs  no  personal  liability, 
and  the  person  contracting  with  him  will  charge  his 
principal,  but  it  may  be  that  it  is  not  known  that  he  is 
an  agent  or  who  his  principal  is,  or,  though  both  the 
above  facts  are  known,  the  agent  not  contracting  as 
agent  it  may  be  preferred  to  charge  him  to  his  princi- 
pal. The  law  upon  this  point  is  that  if  the  fact  of  the 
person  being  an  agent  is  not  known,  or  though  the 
agency  is  known  the  name  of  the  principal  is  not, 
though  credit  is  first  given  to  the  agent,  the  principal 
on  being  discovered  may  be  sued  (s) ;  but  that  if  the 
principal  is  known,  and  credit  has  yet  been  given  to 
the  agent,  the  principal  cannot  afterwards  be  charged, 
for  the  person  has  made  his  election  {t).    The  leading 


(/>)  East  India  Co.  v.  Hensley,  1  Esp.  111. 
\q)  Per  Parker,  J.,  Vere  v.  Aahby,  10  B.  &  C.  288. 
(r)  Maclean  v.  Dunn,  4  Bing.  722. 

(«)  Paterson  v.   Gandcsequi,  2  S.  L.  C.  347 ;    15  East,  62 ;    Addison  v. 
Gandesequiy  2  S.  L.  C.  356 ;  4  Taunt.  574. 
(0  Thomson  v.  Davenport^  2  S.  L.  C.  364 ;  9  B.  &  C.  78. 
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cases  referred  to  below  of  Pater9(m  y.  Ocmdeuqui^  PaUrwn  y. 
Addison  v.  OandeseqiU,  and  Hiomsan  v.  Davenport,  are  ^|S^[^' 
tLSually  quoted  together  upon  this  subject.  Gandesequi; 

I%omson  v. 
Davenport. 

The  cases  in  which,  contrary  to  the  general  rule,  the  casM  in  which 
agent  incurs  personal  liability,  may  be  stated  to  be  as  *^^\^\i 
follows : — 

1.  Where  the  agent  conceals  his  principal.  Here 
we  have  just  seen  that  though  the  agent  is  liable,  it 
is  in  the  option  of  the  other  contracting  party  to  sue 
either  principal  or  agent. 

2.  Where  he  acts  without  authority,  or  after  his 
authority  has  determined.  But  if  he  could  not  hare 
known  of  the  determination  of  his  authority  this  would 
not  be  so ;  thus,  an  action  was  brought  for  necessaries 
supplied  to  a  woman  after  her  husband's  death  whilst 
on  a  foreign  Toyage,  but  before  she  knew  of  his  decease. 
By  his  death  her  authority  to  bind  him  for  necessaries 
was  of  course  revoked,  and  his  estate  therefore  could 
not  be  liable  for  them,  and  it  was  decided  that  she  was 
not  liable  either  on  the  before-stated  ground  (u). 

3.  Where,  though  haying  authority,  he  exceeds  that 
authority,  or  fraudulently  misrepresents  its  extent. 

4.  Where  he  specially  pledges  his  own  credit. 

5.  Where  though  contracting  as  agent,  he  uses  words 
to  bind  himself,  e.  ^.,  if  he  covenants  personally  for 
himself  and  his  heirs  (x). 

It  was  formerly  a  rule  that  where  a  British  agent 


(m)  Smoni  ▼.  Ilberry,  10  M.  &  W.  1. 

(x)  See  hereon,   ITtomas  t.  Edwards,  2  M .  &  W.  216,  and  cases  there 
quoted. 
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contracted  for  a  foreign  principal,  the  British  agent 
might  be  sued,  because  it  was  said  there  was  no  respon- 
sible employer ;  but  this  is  not  now  so,  the  mle  being 
that  in  all  cases  of  this  kind  it  is  entirely  a  question  of 
intention  whether  under  the  particukr  circumstances 
the  credit  was  intended  to  be  given  to  the  agent  or  the 
principal  (y). 

The  different        An  agcut's  authority  may  be  determined  in  any  of 
;i'^4»t''"*  the  foUowing  ways,  t.  e. :- 

authority  may 
be  determined. 

1.  By  the  principal's  revocation  of  it,  and  death  will 
operate  as  a  revocation.  K  by  the  act  of  the  principal 
the  agency  is  revoked,  in  the  case  of  a  special  agency 
nothing  further  done  by  the  agent  will  bind  the  prin- 
cipal, but  in  the  case  of  a  general  or  universal  agency, 
the  revocation  will  not  bind  third  persons  until  made 
known  to  them  (z);  for  as  we  have  seen  in  these 
agencies,  the  principal  may  be  bound  if  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority  (a). 

2.  By  the  agent's  renunciation  with  the  principal's 
consent. 

3.  By  the  principal's  bankruptcy. 

4.  By  the  object  of  the  agency  being  accomplished. 

5.  By  the  effluxion  of  time ;  and 

6.  By  the  marriage  of  a  feme  sole  agent  (b). 


An  agent's  XJnless  a  contrary  intention  appears,  the  authority 

authority 

includes  all        

incidental  acts.      ^^^  ^^^  ^  ^^^^  2^  ^  j  ^^  p^  297. 

(z)  Monk  v.  Clayton,  Moll.  270 ;  cited  in  Niakson  t.  Brohan,  10  Mod.  110. 

(a)  Ante,  p.  101. 

(6)  See  hereon,  Story  on  Agency,  p.  481. 
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given  to  an  agent  most  be  taken  to  include  all  inci- 
dental acts  necessary  for  accomplishing  the  principal 
object ;  for  instance,  a  person  sending  another  to  a  shop 
to  buy  goods  without  giving  him  money,  gives  to 
him  the  necessary  incidental  power  of  pledging  his 
credit  (e). 

The  proper  person  to  sue  on  a  contract  is  generally  The  principal, 
speaking,  the  principal  and  not  the  agent,  unless  he  g^ouid*  ^^^'^^ 
has  some  special  property  or  interest  in  the  subject-  generally  sue 
matter  of  the  contract  by  way  of  commission  or  other-  ^^  contract- 
wise,  e.g.y  a  carrier  or  an  auctioneer  (d).    If  an  agent  His  liability 
is  remunerated,  he  is  bound  to  use  ordinary  diligence ;  *'*^  ^^^^' 
if  unremunerated,  then,  by  analogy  to  the  case  of  a 
voluntary  bailee  (a),  he  is  only  liable  for  gross  negli- 
gence, unless  he  is  possessed  of  any  special  skill  or  know- 
ledge, when  an  omission  to  use  such  skill,  or  negligence, 
will  be  imputable  to  him  for  gross  negligence  (/) ;  his 
duty  is  always  to  act  fairly  and  honestly,  and  keep 
proper  accounts  and  vouchers,  and  he  may  lose  his  right 
to  any  commission  he  might  otherwise  be  entitled  to 
by  not  doing  so  {ff). 

A  del  credere  agent  is  one  who  agrees  with  his  prin-  Del  credere 
cipal,  in  consideration  of  some  additional  compensation^  ^^^^ 
to  guarantee  to  him  the  payment  of  debts  to  become  due 
from  buyers.  Although  the  undertaking  of  a  del  credere 
agent  is  certainly  a  collateral  promise  to  answer  for 
the  debt  of  others,  yet  it  has  been  decided  that  his 
engagement  need  not  be  in  writing  (A)  as  is  necessary, 
as  we  have  seen,  in  the  case  of  guarantees  (t). 


(c)  Story  on  Agency,  p.  77. 
Id)  Robinson  v.  Buttery  4  E.  &  B.  954. 
(e)  As  to  which  see  ante,  pp.  86,  87. 

If)  See  Coggs  v.  Bernard^  1  S.  L.  C.  188 ;  Lord  Raymond,  909 ;   WUaon 
V.  BreU,  11  M.  &  W.  113. 
(g)  See  hereon,  Stainton  y.  The  Carron  Co.,  24  Bear.  353. 

(A)  Coutwrier  v.  ffastie,  8  Ex.  40. 
(t)  Ante,  p.  40. 
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Difference  Factors  and  brokers  are  pecnliarly  mercantile  agents, 

factors  wid  being  employed  constantly  to  effect  sales ;  the  differ- 

brokers.  ence  between  them  being  that  the  broker  has  not  pos- 
session of  the  goods  he  is  selling  for  his  principal,  but 

Factor's  the  factor  has  (k).    At  common  law,  if  goods  were 

bind^hls***  placed  in  a  factor's  hands  for  sale,  he  having  only  a 

principal  by  powcr  to  Sell  and  not  to  pledge,  he  could  not  give  any 

common \aw     *^*^®  ^y  ^^7  ^^  P^^dgc,  and  this  being  considered  by 

and  under  the  the  mercantile  community  as  an  undue  restriction  of 

Factors  Acts,    ^j^^  operations  of  commerce,  certain  Acts  (Z),  usually 

known  as  the  "  Factors  Acts,"  hare  been  passed,  the 

chief  effect  whereof  has  been  shortly  stated  as  follows : — 

"  1st.  Where  goods,  or  documents  for  the  deliyery 
of  goods,  are  pledged  as  a  security  for  present  or 
future  advances,  with  the  knowledge  that  they  are  not 
the  property  of  the  factor,  but  without  notice  that  he 
is  acting  without  authority,  in  such  case  the  pledgee 
acquires  an  absolute  lien. 

"  2nd.  Where  goods  are  pledged  by  a  factor  without 
notice  to  the  pledgee  that  they  are  the  property  of 
another,  as  a  security  for  a  pre-existing  debt,  in  that 
case  the  pledgee  acquires  the  same  right  as  the  factor 
had  (m). 

"  3rd.  Where  a  contract  to  pledge  is  made  in  con- 
sideration of  the  delivery  of  other  goods  or  documents 
of  title,  upon  which  the  person  delivering  them  up  had 
a  lien  for  a  previous  advance  (which  is  deemed  to  be  a 
contract  for  a  present  advance),  in  that  case  the  pledgee 
acquires  an  absolute  lien  to  the  extent  of  the  value  of 
the  goods  given  up  "  (n).    These  statutes  do  not  apply 


(A)  Baring  t.  Corriey  2  B.  &  Aid.  137. 

(0  6  &  7  Geo.  4,  c  94;  5  &  6  Vict,  c  39. 

(m)  That  would  be  to  the  extent  of  the  factor's  lien  on  the  goods. 

(n)  Chitty's  SUtutes,  vol.  ii.  title  ''  Factors." 
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to  non-mercantile  transactions,  nor  to  cases  of  persons 
to  whose  employment  a  power  of  sale  is  not  ordinarily 
incident. 

The  case  of  George  y.  Clagett  (p)  is  an  important  owrge  t. 
decision  on  the  principle  of  set-off  with  regard  to  ^%**'* 
factors.  It  decides  that  if  goods  are  bought  of  a 
factor,  the  buyer,  not  knowing  that  he  is  but  a  factor, 
and  the  principal  sues,  the  buyer  may  set  off  against 
him  any  claim  he  might  have  set  off  against  the  factor 
had  the  action  been  brought  by  him ;  but  if  he  knew 
he  was  a  factor  at  the  time,  then  he  cannot.  And  it 
has  recently  been  decided  that  it  makes  no  difference 
that  the  buyer  had  the  means  of  knowing  that  the 
person  with  whom  he  contracted  was  only  a  factor,  and 
that  to  bring  a  case  within  the  principle  of  Oeorge  v. 
Clagett^  and  enable  a  defendant  to  set  up  against  the 
principal  a  set-off  that  he  would  have  been  entitled  to  as 
against  the  factor,  all  that  is  necessary  is  that  actually 
he  did  not  know,  at  the  time  of  the  contracting  and 
of  the  accrual  of  the  set-off,  that  the  person  was  a 
factor  {jp). 

It  has  also  been  decided,  somewhat  extending  the 
case  of  George  v.  Clagett,  but  yet  strictly  within  its 
principle,  that  though  the  buyer  knew  at  the  time  of 
buying  of  the  person  being  a  factor,  yet  he  is  entitled 
to  this  benefit  of  set-off  if  he  honestly  believed  that 
the  factor  was  entitled  to  sell  and  was  selling  to  repay 
himself  advances  made  for  his  principal  (j). 

A  partnership  may  be  either  actual  or  nominal ;  Partnership. 
actual  where  two  or  more  persons  agree  to  combine  Actual 
money,  labour,   or    skill  in  a   common   undertaking,  P"^*'* 


(o)  2  8.  L.  C.  113;  7  T.  R.  359. 

\p)  Borries  v.  Imperial  Ottoman  Bank^  L.  R.  9  C.  P.  38. 
Iq)  Warner  v.  McKay y  1  M.  &  W.  595.    See  farther  on,  set-off  generallj, 
pos^  pp.  208-211. 
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Nominal         sharing  profit  and  loss ;  and  nominal  where  a  person 
partner.  allows  his  name  to  be  held  out  to  the  world  as  a  part- 

ner without  having  any  real  interest  in  the  concern  (r). 
An  actual  partnership,  again,  may  be  divided  into  the 
ordinary  partnership  where  a  person  has  an  interest 
Dormant         and  his  name  appears;   and  a  dormant  partnership, 
partner.  ^hero  a  porsou,  though  haying  an  interest,   does  not 

appear  to  the  world  as  a  partner.  To  deal  with  the 
simplest  matter  first,  a  nominal  partner  is  not  always 
liable ;  he  is  only  liable  where  he  has  held  himself  out 
to  the  person  seeking  to  charge  him,  and  induced  him 
to  believe  him  to  be  a  partner  (s). 

In  the  case  last  cited  below,  Parke,  J.,  in  consider- 
ing whether  or  not  a  person  was  liable  as  a  nominal 
partner,  said:  "If  it  could  be  proved  that  the  de- 
fendant had  held  himself  out  to  be  a  partner,  not  '  to 
the  world,'  for  that  is  a  loose  expression,  but  to  the 
plaintiff  himself,  or  under  such  circumstances  of  pub- 
licity as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it 
and  believed  him  to  be  a  partner,  he  would  be  liable  to 
the  plaintiff  in  all  transactions  in  which  he  engaged, 
and  gave  credit  to  the  defendant  upon  the  faith  of  his 
being  a  partner.  The  defendant  would  be  bound  by  an 
indirect  representation  to  the  plaintiff  arising  from  his 
conduct,  as  much  as  if  he  had  stated  to  him  directly 
and  in  express  terms  that  he  was  a  partner,  and  the 
plaintiff  had  acted  upon  that  statement." 

K  a  person  had  express  notice  that  the  person  he  is 
seeking  to  charge  was  only  nominally  a  partner,  then 
it  seems  {t)  (though  this  point  is  not  absolutely  beyond 
doubt  {u)  )  that  he  cannot  be  charged. 


(r)  Waugh  v.   Carver,   2  Hen.  Blackstone,  235 ;  1  S.  L.  C.  922,  and 
notes. 

(8)  Dickenson  v.  Valpyy  10  B.  &  C.  140. 

(t)  Alderson  v.  Popes,  1  Carap.  404,  n. 

(m)  See  Young  v.  Axteli,  cited  in  Waugh  v.  Carver,  1  S.  L.  C.  932. 
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With  regard  to  what  will  be  snflScient  to  constitute  What  will 
an  ordinary  partnership,  the  rale  is  that  to  constitute  ^newhip  as 
persons  partners  amongst  themselves  they  must  share  between  the 
in  profits  and  losses  (x) ;  but  with  respect  to  third  wiv^and  m" 
persons,  it  was  formerly  held  that  if  they  shared  in  regards  third 
the  profits  in  any  way,  whether  for  their  own  benefit  ^  '^* 
or  as  trustees  for  the  benefit  of  others,  that  was  suffi- 
cient to  render  them  liable  as  partners  (y).     The  de- 
cisions tending  to  this  point  were,  however,  altered  in 
a  great  measure  by  the  leading  case  of  Cox  v.  Hiek^ 
man  {z),  and  by  the  statute  28  &  29  Yict.  c.  86. 

The  facts  in  the  case  of  Cox  v.  Hiekmati  were,  Cox  v. 
shortly  stated,  as  follows :  Two  partners,  S.  and  S.,  ^^«^*^'»- 
becoming  embarrassed,  executed  a  deed  whereby  they 
assigned  their  property  to  trustees,  whom  they  em- 
powered to  carry  on  their  business  under  the  name  of 
the  Stanton  Iron  Company,  and  to  do  all  acts  necessary 
in  such  business,  and  with  power  for  the  majority  of 
the  creditors  assembled  at  a  meeting  to  make  rules  for 
conducting  the  business,  or  to  put  an  end  to  it,  and 
after  the  debts  had  been  discharged  the  property  was 
to  be  re-transferred  by  the  trustees  to  S.  and  S.  Two 
of  the  creditors,  C.  and  N.,  were  named  amongst  the 
trustees,  and  of  these  two  C.  never  acted,  and  N.  only 
acted  for  six  weeks,  and  then  resigned.  Some  time 
afterwards  the  other  trustees,  who  continued  to  carry 
on  the  business,  became  indebted  to  one  H.,  and  gave 
him  bills  accepted  by  themselves  per  proc,  the  Stanton 
Iron  Company.  It  was  sought  to  make  C.  and  N.  liable 
on  these  bills  as  being  partners  as  regarded  third 
persons,  they  having,  at  aily  rate  for  a  time,  partici- 
pated in  the  profits  of  the  concern,  not  only  as  trustees 
for  the  creditors  generally,  but  also  for  their  own 
advantage  in  their  capacity  of  creditors  of  S.  and  S. 


(x)  Waugh  y.  Carver,  1  S.  L.  C.  922 ;  2  Hen.  Blackitone,  235. 
(j/)  Chitty  on  Contracts,  215. 
{z)  8  H.  of  L.  Cas.  268. 
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It  was,  however,  decided  that  there  was  no  partnership 
created  by  the  deed,  and  that,  consequently,  they  could 
not  be  sned  upon  the  bills,  and  that  to  constitute  a 
partnership,  even  with  regard  to  third  parties,  it  must 
be  shewn  that  the  person  or  persons  carrying  on  the 
business  were  duly  authorized  to  do  so  by  the  person 
or  persons  sought  to  be  charged.  "  And  it  appears  to 
be  now  established"  (from  this  and  other  decisions) 
^^  that  although  a  right  to  participate  in  the  profits  of  a 
trade  is  a  strong  test  of  partnership,  and  there  may  be 
cases  where,  from  such  participation  alone,  it  may  be 
inferred,  not  as  a  presumption  of  law,  but  a  fact,  that 
a  partnership  existed,  yet  the  question  whether  that 
relation  does  or  does  not  exist  must  in  each  case  depend 
on  the  real  intention  and  contract  of  the  parties  "  (a). 

28  &  29  Vict.       The  statute  28  &  29  Vict.  c.  86,  provides  as  fol- 
^  ««•  lows  :— 

1.  "The  advance  of  money  by  way  of  loan  to  a 
person  engaged  or  about  to  engage  in  any  trade  or 
undertaking  upon  a  contract  in  writing  with  such 
person  that  the  lender  shall  receive  a  rate  of  interest 
varying  with  the  profits  arising  from  the  carrying  on 
of  such  trade  or  undertaking,  shall  not  of  itself  consti- 
tute the  lender  a  partner  with  the  person  or  persons 
carrying  on  such  trade  or  undertaking,  or  render  him 
responsible  as  such  "  (b), 

2.  "  No  contract  for  the  remuneration  of  a  servant 
or  agent  of  any  person  engaged  in  any  trade  or  under- 
taking by  a  share  of  the  profits  of  such  trade  or  under- 
taking, shall  of  itself  render  such  servant  or  agent 
responsible  as  a  partner  therein,  nor  give  him  the  rights 
of  a  partner  "  (o). 


(a)  Chitty  on  Contracts,  215,  and  see  the  cases  there  cited  in  support  of 
this  statement. 
(6)  Sec.  1. 
(c)  Sec.  2. 
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3.  "  No  person  being  the  widow  or  child  of  the 
deceased  partner  of  a  trader,  and  receiving  by  way  of 
annuity  a  portion  of  the  profits  made  by  such  trader  in 
his  business,  shall,  by  reason  only  of  such  receipt,  be 
deemed  to  be  a  partner  of,  or  to  be  subject  to  any 
liabilities  incurred  by,  such  trader  "  (i). 

4.  "  No  person  receiving  by  way  of  annuity  or  other- 
wise a  portion  of  the  profits  of  any  business  in  con- 
sideration of  the  sale  by  him  of  the  goodwill  of  such 
business,  shall,  by  reason  only  of  such  receipt,  be  deemed 
to  be  a  partner  of,  or  to  be  subject  to  the  liabilities  of, 
the  person  carrying  on  such  business  "  (e). 

In  the  case,  however,  of  any  such  trader  becoming 
bankrupt,  or  compounding  with  his  creditors,  or  dying 
in  insolvent  circumstances,  the  lender  of  any  such  loan, 
or  the  vendor  of  any  such  goodwill,  is  not  to  be 
entitled  to  recover  any  portion  of  his  principal  or 
profits  until  the  claim  of  other  creditors  for  value  have 
been  satisfied  (/). 

The  effect  of  this  statute  is  simply  that  in  the  The  effect  of 
four  cases  given   the  fact  of  a  participation  of  the  *^"  ■t*t«t^ 
profits  is  not  to  be  any  evidence  of  the  existence 
of  a  partnership,  as  it  would  have  been  at  common 
law  {ff).    Considering  the  decision  in  the  case  of  Com  The  cue  of 
v.  Hickman,  there   appears  to  have  been  but  slight  ^^  ^*  ^*^' 
occasion  for  the  passing  of  this  Act,  as  under  the  deci-  beyond  the 
sion  in  that  case,  as  stated  (A),  it  was  decided  already  ^^^^  ^^ 
that  the  question  of  partnership  or  no  partnership  extensiye 
must  always,  depend  on  the  intention  of  the  parties,  *^"*  **' 
and  in  neither  of  the  four  cases  given  in  the  statute 
would  there  ordinarily  be  any  intention  to  create  a 


(d)  Sec  3. 

(e)  Sec.  4. 
If)  Sec.  5. 


(a)  Chitty  on  Contracts,  220 ;  Broom's  Corns.  541. 
(h) 


(h)  Ante,  pp.  109,  110. 
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partnership  (t).  Cox  v.  Etckman  goes  beyond  the  four 
cases  mentioned  in  the  statute,  and  in  any  question 
upon  what  will  be  sufficient  to  constitute  a  partnership 
as  regards  third  persons,  it  is  necessary  to  refer  both 
to  the  statute  and  the  case. 


Liability  of 
a  dormant 
partner. 


Liability  of  a 
firm  for  acta 
done  by  one 
partner  in  it. 


The  question 
is,  did  the  act 
come  within 
the  scope  of 
the  ordinary 
business  ? 


Particular 
cases. 


A  dormant  partner  is  liable  on  contracts  entered  into 
with  the  firm,  and  this  although  he  was  not  known  at 
the  time  to  be  a  partner  (A-). 

An  important  point  on  the  law  of  partners  is  as  to  the 
liability  of  members  of  a  firm  for  acts  done  by  others 
of  them.  Partners  as  to  each  other  stand  in  the  posi- 
tion of  general  agents,  and  as  we  have  seen  (Z)  that  a 
general  agent  is  able  to  bind  his  principal,  eyen  though 
without  authority,  if  the  act  comes  within  the  scope  of 
his  ordinary  authority,  so  with  partners,  as  the  great 
criterion  of  a  partnership  is  that  each  member  stands 
in  the  relation  of  a  principal  to  the  other  members  (m), 
so  the  question  as  to  liability  on  a  contract  made  by 
one  partner  is  not,  was  it  done  by  the  other's  direct 
authority,  but  did  it  come  within  the  scope  of  the 
ordinary  partnership  transactions  ?  and  if  so,  then  all 
the  partners  are  liable  (n).  So,  for  instance,  though  a 
bill  of  exchange  given  by  one  member  of  a  non-mercan- 
tile firm  {e.g.,  solicitors)  would  not  bind  the  others  as 
not  being  within  the  scope  of  their  business  (o),  yet  if 
given  by  a  member  of  a  trading  partnership  it  would 
bind  the  others  {p).  One  partner  cannot  bind  his  firm 
by  a  submission  to  arbitration  (j),  nor  by  borrowing 
money  (r),  nor  by  giving  a  guarantee  (a),  nor  by  exe- 


(0  See  1  S.  L.  C.  950. 

Ik)  Chitty  on  Contracte,  216. 

(0  Ante,  p.  101. 

(m)  See  Cox  v.  Hickman^  cited  ante,  p.  109. 

(n)  SandOand  v.  Marsh,  2  B.  &  Aid.  672. 

(o)  Harmon  v.  Johnson,  2  £1.  &  Bl.  61. 

Ip)  Kirk  V.  Blwton,  9  M.  &  W.  284. 

Iq)  Stead  v.  Sait,  3  Bing.  101. 

(r)  Fisher  ▼.  Taylor,  2  Hare,  218. 

(s)  Baskham  v.  Young,  L.  R.  5  Q.  B.  833. 
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cnting  a  deed  unless  authorized  by  thenf  by  deed 
(except,  indeed,  as  to  releases) ;  but  it  has  been  decided 
that  if  a  partner  executes  a  deed  in  the  presence  of  and 
by  the  express  consent  of  his  co-partners  in  a  matter 
in  which  they  are  commonly  interested,  it  binds  all  (t). 

No  new  member  can  be  introduced  into  a  partnership  introduction 
firm  without  the  consent  of  all  the  members :  a  person  is  ^^  *  "^^^ 

/     ,  partner,  and 

not  liable  on  contracts  entered  into  before  he  became  a  his  position, 
member  of  a  firm,  and  his  liability  ceases  on  his  leaving 
the  firm,  provided  he  gives  a  general  notice  in  the 
Oazette,  and  also  a  particular  notice  to  persons  who 
have  been  in  the  habit  of  dealing  with  the  firm  (it),  and 
though,  of  course,  his  liability  continues  in  respect  of 
debts  incurred  whilst  he  was  a  member  of  the  firm,  yet 
if  any  creditors  expressly  or  impliedly  accept  the  credit 
of  the  new  instead  of  the  former  firm,  this  exonerates 
him  from  liability.  As  to  a  dormant  partner,  it  will 
always  be  sufficient  for  him  to  give  notice  only  to 
the  persons  who  knew  of  his  connection  with  the 
firm  (x). 

A  partnership  is  liable  to  be  dissolved  in  any  of  the  How  a  partner- 
foUowing  ways  (y)  :-  ',^»^,  •« 

1.  By  effluxion  of  time  ; 

2.  By  mutual  consent ; 

3.  If  a  partnership  at  will  by  a  notice,  unless  such 
dissolution  would  be  in  ill  faith,  or  would  work  irre- 
parable injury ; 

4.  By  a  general  assignment  by  one  or  more  partners. 


(0  Ball  V.  DandermUe,  4  T.  R.  313. 

(tt)  Kirwm  v.  Kincan^  2  C.  &  M.  617. 

(x)  Efxma  T.  Drummond,  4  Esp.  89. 

(y)  See  Chitty  on  Contracts,  236-238 ;  SnelPs  Principles  of  Equity,  428. 
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or  by  execution  on  the  partnership  effects  by  a  creditor 
of  one  of  the  partners,  or  by  an  assignment  of  his  share 
in  the  business,  or  by  his  bankruptcy,  or  outlawry,  or 
attainder  for  treason  or  felony ; 

5.  By  death  of  a  partner ; 

6.  By  marriage  of  a  female  partner ;  and 

Grounds  7.  By  decree  of  the  Chancery  Division  of  the  High 

Chalcep**  will  ^^^*  ^^  Justicc,  which  will   be  granted  on  any  of 
decree  a  the  foUowing  grouuds  : — 

disBolution. 

1.  Where  the  partnership  originated  in  any  fraud, 

misrepresentation,  or  oppression. 

2.  Where  one  of  the  partners  has  been  guilty  of 

some  gross  misconduct  in  the  partnership 
matters,  acting  in  breach  of  the  trust  and 
confidence  between  the  partners ;  or 

3.  Where  there  haye  been  continual  breaches  of 

the  partnership  contract  (z). 

All  partners         All  partners  must  be  competent  to  contract,  so  that 
must  generally  neither  an  infant  nor   a  married  woman  (except  by 

be  competeni  .  .         i-ii-li 

to  contract,  spccial  custom,  or  m  cases  m  which  she  is  to  be  con- 
sidered as  B,feme  sole  (a))  can  be  a  partner,  though  an 
alien  may  now  be,  unless  the  partnership  embraces  the 
holding  of  a  British  ship  or  ships,  or  any  share 
therein  (6).  An  executor  of  a  deceased  partner  may  be 
let  in  as  a  partner,  but  he  becomes  liable  personally 
as  any  other  partner,  though  he  is  simply  acting  in 
trust,  and  not  himself  taking  any  benefit  (c).    On  the 


(z)  Snell's  Principles  of  Equity,  430. 

(a)  See  post,  ch.  vii.  p.  176. 

(6)  See  33  &  34  Vict.  c.  14,  s.  14;  post,  ch.  vii.  pp.  186-188. 

(c)  Wighiman  v.  Jotrnrcx?,  1  M.  &  S.  412. 
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death  of  a  partner  his  interest  in  the  partnership  stock 
goes  to  his  executors,  and  the  outstanding  debts,  &c., 
go  to  the  surviving  partners,  but  they  are  trustees  for 
the  representatives  of  the  deceased  partner  to  the 
extent  of  his  shares  (d). 

In  an  action  against  partners  it  is  not  now  necessary  Partners  may 
to  sue  all  the  members  in  their  individual  names,  but  ^e!?^artner- 
they  may  be  sued  in  the  name  of  the  firm  (e),  and,  on  ship  name 
judgment  against  partners  in  the  name  of  the  firm,  judr^twe 
execution  may  issue  in  any  of  the  following  ways  : —     Act,  1875. 

(1.)  "  Against  any  property  of  the  partner  as  such ; 

(2.)  "  Against  any  person  who  has  admitted  on  the 
pleadings  that  he  is,  or  has  been  adjudged  to  be  a 
partner ; 

(3.)  "  Against  any  person  who  has  been  served  as  a 
partner  with  the  writ  of  summons,  and  has  failed  to 
appear. 

''If  the  party  who  has  obtained  judgment  claims 
to  be  entitled  to  issue  execution  against  any  other 
person  as  being  a  member  of  the  firm,  he  may  apply  to 
the  court  or  a  judge  for  leave  so  to  do ;  and  the  court 
or  judge  may  give  such  leave  if  the  liability  be  not  dis- 
puted, or,  if  such  liability  be  disputed,  may  order  that 
the  liability  of  such  person  be  tried  and  determined  in 
any  manner  in  which  any  issue  or  question  in  an  action 
may  be  tried  and  determined  "  (/). 

At  common  law  one  partner  could  not  sue  another  Remedies 
except  in  about  three  cases,  i.e.,  (1)  where  an  account  ^^^^^^^ 
had  been  gone  through  between   the  parties,  and  a 


(d)  This  pertains  more  to  the  Principles  of  Equity,  and  the  student  is 
referred  to  Mr.  SneU's  work  thereon,  426-435. 

(e)  Judicature  Act,  1875,  Order  ix.  r.  6. 
(/)  Judicature  Act,  1875,  Order  XLii.  r.  8. 
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balance  struck  and  agreed  on ;  (2)  where  money  had 
been  received  by  one  partner  for  the  private  use  of  the 
other,  and  wrongfully  carried  to  the  partnership 
account;  and  (3)  where  one  partner  had  improperly 
used  the  partnership  name  in  making  a  promissory 
note  for  his  own  private  debt,  and  it  had  been  paid  by 
the  other  (^).  The  proper  remedy  between  partners 
was  formerly  in  the  Court  of  Chancery  for  a  dissolution 
and  account  (h),  and  it  is  clear  that  now,  where  formerly 
a  bill  in  Chancery  would  have  been  necessary,  the 
plaintiff,  by  his  writ  in  the  High  Court  of  Justice, 
must  claim  an  account,  and  the  proper  division  for  such 
accounts  is  the  Chancery  Division,  such  matters  being 
specially  assigned  to  that  division  (t),  so  that  for  all 
practical  purposes  this  matter  stands  on  the  same 
footing  as  before. 

Bills  of  exchange,  promissory  notes,   and  cheques 

being  all  choses  in  action,  it  will  be  well  first  to  devote 

Choses  in         a  fcw  liucs  to  the  explanation  of  that  term.     A  chose 

action.  -j^  action  may  be  defined  as  signifying  some  outstanding 

thing,  and  the  right  of  action  in  respect  of  that  thing  (k), 

as,  for  instance,  where  any  debt  is  owing  to  a  person ; 

Choses  in        and  Originally  choses  in  action  could  not  be  assigned  or 

action  where    transferred,  the  policy  of  our  laws  being  to  prevent  the 

not  assignable  ,       .  '  *-  ^.  .        ,        ,^  ,      ,  , 

at  law.  springing  up  of  litigation  (Z),   and  the  only  way  of 

effecting  such  an  object  was  by  giving  to  any  assignee 
a  power  of  attorney  to  sue  in  the  assignor's  name. 
But  such  assignments  were  allowed  in  equity,  and  to 

Exceptions  to    the  Original  common  law  rule  there  have  grown  up 

t  at  rule.        exceptions  as  follows  : — 

1.  Contracts  made  with  the  sovereign  (m) ; 


(^)  Chitty  on  Contracts,  225. 

(A)  See  Sneirs  Principles  of  Equity,  426. 

(t)  Judicature  Act,  1873,  sec.  34. 

(*)  Brown's  Law  Diet.  61,  title  "Chose." 

(0  See  Co.  Litt.  214,  a. 

(m)  See  Broom's  Corns.  431. 
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2.  Bills  of  exchange,  promissory  notes,  and  cheques 
by  force  of  the  custom  of  merchants ; 

3.  BiUs  of  lading  by  force  of  18  &  19  Vict.  c.  Ill ; 

4.  Bail  bonds  (n) ; 

5.  Life  policies  by  force  of  30  &  31  Vict.  c.  144, 
provided  notice  in  writing  is  given  to  the  insurance 
office ; 

6.  Marine  policies  by  force  of  31  &  32  Vict.  c.  86 ; 

7.  Assignments  of  choses  in  action  of  a  bankrupt  in 
pursuance  of  the  Bankruptcy  Act,  1869  (p) ;  and 

8.  By  the  Judicature  Act,  1873  (p),  it  is  now  pro-  Prorbion  of 
yided  that  "  any  absolute  assignment  by  writing  under  ^^*^3?5* 
the  hand  of  the  assignor  (not  purporting  to  be  by  way  on  the  sub- 
of  charge  only)  of  any  debt  or  other  legal  chose  in^^^ 
actiaUy  of  which  express  notice  in  writing  shall  have 

been  given  to  the  debtor,  trustee,  or  other  person,  from 
whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be,  and  be  deemed 
to  have  been,  effectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed),  to 
pass  and  transfer  the  legal  right  to  such  debt  or  chose 
in  action  from  the  date  of  such  notice,  and  all  legal  and 
other  remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same  without  the  concurrence 
of  the  assignor :  Provided  always,  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt 
or  chose  in  action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or  any  one 


(n)  See  slat,  of  4  &  5  Anne,  c.  16,  s.  20. 
(o)  32  &  33  Vict,  c  71,  8.  111. 
(p)  36  &  37  Vict.  c.  66,  s.  25  (6). 
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claiming  under  him,  or  of  ^nj  other  opposing  or  con- 
flicting claims  to  such  debt  or  chose  in  action,  he  shall 
be  entitled,  if  he  thinks  fit,  to  call  upon  the  seyeral 
persons  making  claims  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the  same 
into  the  High  Courfof  Justice  under  and  in  conformity 
with  the  provisions  of  the  Acts  for  the  relief  of 
trustees." 

The  effect  of  this  provision  is  now  to  make  it  the 
general  rule  that  choses  in  action  are  assignable  so  as 
to  enable  the  assignee  to  sue  in  his  own  name,  but  the 
student  will  notice  that  the  enactment  does  not  extend 
to  assignments  by  way  of  charge,  but  only  to  absolute 
assignments. 

The  origin  of  Bills  of  exchange,  promissory  notes,  and  cheques, 
of  exchange  ^^®  *^®^  Origin  to  the  law  merchant.  The  system  of 
exchange  did  not  originate  in  England,  but  was  an- 
ciently made  use  of  at  Athens,  some  provinces  of  France, 
and  some  few  other  places,  and  brought  to  perfection 
in  Italy,  from  whence  it  appears  to  have  been  intro- 
duced to  our  country.  A  bill  of  exchange  may  be 
defined  as  a  written  order  or  request  by  one  person  to 
another  to  pay  a  certain  sum  of  money  to  him  or  bearer 
or  order ;  a  promissory  note  as  a  written  promise  by 
one  person  to  another  to  pay  a  certain  sum  of  money 
to  him  or  bearer  or  order  (q) ;  and  a  cheque  as  a  written 
order  by  a  customer  to  his  banker  to  pay  a  certain  sum 
to  a  person  therein  specified  or  bearer  or  order.  For 
Explanation  thosc  not  convcrsaut  with  such  matters  to  properly 
of  advantages   understand  the  subject  it  seems  necessary  to  first  ex- 

derived  from  •*  ,  •'  , 

the  use  of  plain  the  advantages  to  be  derived  by  the  means  of  bills 

change  and  ^^  exchange,  and  this  is  best  shewn  by  an  example, 

promissory  Supposc  B.  to  owc  money  to  A.,  but  it  has  been  ar- 

notes.  ranged  that  payment  shall  not  be   made  for  say  three 


(7)  A  bank  note  is  in  effect  a  promissory  note  payable  to  bearer  on 
demand.     See  Byles  on  Bills,  p.  9. 
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months;  in  the  ordinary  course  of  things  A.  would 
simply  have  to  wait  that  time  for  his  money,  which  he 
would  be  deprived  of  using  for  that  period.  But  A. 
may  draw  a  bill  of  exchange,  directed  to  B.,  requesting 
him  to  pay  to  him  or  his  order  the  amount  due  three 
months  after  date,  and  A.  would  here  be  called  the 
drawer,  and  also  the  payee,  as  it  is  payable  to  him,  and 
B.  the  drawee.  At  first  this  would  not  have  full  effect, 
but  B.,  the  drawee,  then  signifies  his  acquiescence  in  it  by 
— as  it  is  called — accepting  it,  that  is,  writing  the  word 
"  Accepted  "  across  it  and  signing  his  name,  and  it  is 
then  handed  back  to  the  drawer  and  payee,  A.  The  ad- 
vantage to  A.  is  that  he  can  then  transfer  it  over  to 
any  one  to  whom  he  in  his  turn  may  owe  money,  who 
will  at  the  proper  time  get  payment  from  the  acceptor, 
and  thus  the  original  drawer  quickly  turns  his  money 
over.  If  the  bill  is  payable  to  him  or  bearer,  the 
transfer  is  effected  by  simply  handing  it  over;  if  to 
him  or  order,  by  his  indorsing  his  name  on  the  back, 
when  he,  in  addition  to  being  the  drawer,  becomes  an 
indorser,  and  the  person  to  whom  he  indorses  it  an 
indorsee,  who  in  his  turn  may  indorse  it  over  to  some 
one  else,  and  so  it  may  pass  on  to  any  extent.  When 
the  time  mentioned  in  the  bill  is  up,  and  the  bill 
therefore  becomes  due,  the  then  holder  of  it  presents  it  to 
the  person  who  founded  it,  viz.,  the  acceptor ;  and  if  he 
pays  it,  the  bill  has  operated  and  been  used  as  money, 
and  served  as  such  between  all  the  other  parties,  though 
actually  no  money  has  passed  between  them.  The  bill 
might  even  have  a  still  more  extended  operation,  for  it 
need  not  necessarily  be  made  payable  to  the  drawer. 
Say  B.  in  India  owes  money  to  A.  here,  who  in  his 
turn  owes  money  to  C.  in  India :  A.  can  draw  a  bill  on 
B.  payable  to  C.  and  send  it  to  India ;  and  it  can  be 
accepted  and  placed  in  C.'s  hands,  who,  when  it  is  due, 
obtains  payment  from  B.,  and  A.'s  debt  to  him  is  thus 
liquidated  without  the  actual  transmission  of  money 
from  England  to  India.  A  promissory  note  is  not 
quite  so  practically  useful  as  a  bill  of  exchange,  but 
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nearly  so ;  and  remarks  as  to  the  one  will  generally  apply 
to  the  other.  To  take  an  example  of  one :  if  £.  owes 
money  to  A.  he  can  sign  a  promissory  note,  of  which 
he  will  be  called  the  maker,  to  pay  at  a  certain  time  to 
A.,  who  will  be  called  the  payee,  or  his  order,  or  bearer, 
and  A.  can  then  transfer  it  oyer  to  any  one  to  whom 
he  owes  money,  becoming  if  he  indorses  it  an  indorser, 
and  the  person  to  whom  he  indorses  it  an  indorsee, 
and,  when  due,  it  will  be  presented  to  the  maker  and 
payment  obtained.  Of  course  in  both  the  bill  of 
exchange  and  the  promissory  note  the  ultimate  holder's 
claim  is  not  only  against  the  founder  of  the  bill  or 
note,  but  if  he  acts  properly  (as  is  hereafter  detailed) 
For  form         he  has  a  claim  against  every  prior  party.     A  form  of  a 

exchanee  and    ^^^^  ^^  exchange  and  a  form  of  a  promissory  note  are 

of  promissory   giyeu  in  the  Appendix  A.  to  this  work,  and  on  them 

Appendrx.        ^^  should  be  remarked  that  there  is  no  virtue  in  the 

words  at  the  end  of  each,  "for  value  received,"  and 

that  the  instruments  would  be  just  as  valid  if  those 

words  were  omitted.     If  the  words   "or  order"  or 

"  or  bearer  "  are  not  inserted  the  instrument  will  not 

be  negotiable  as   a  bill  of  exchange  or  promissory 

note  (r),  though  now,  in  consequence  of  the  provision 

of  the  Judicature  Act,    1873,  before  mentioned,   the 

Bills  and  notes  debt  might  be  assigned  as  therein  provided  (s).    Bills 

writlne^and     ^^  exchange   and    promissory   notes    are    by   custom 

so  must  an       required  to  be  in  writing,  and  it  is  also  expressly  pro- 

o^a^bur^       vided  by  statute  (t)  that  the  acceptance  of  an  inland 

bill  must  be  in  writing  on  such  biU,  and  this  is  now 

equally  necessary  in  the  case  of  a  foreign  bill  (u). 

Two  classes  From  the  foregoing  remarks  the  student  will  have 

rlw Tnbili     observed — as  indeed  has  been  expressly  pointed  out — 

and  notes.        that  there  are  two  classes  of  persons  liable  on  bills  of 

exchange  and  promissory  notes,  viz.,  (1)  Those  pri- 


(r)  Bylcs  on  Bills,  84. 
(s)  See  ante,  p.  117. 
(0  1  &  2  Geo.  4,  c.  78,  s.  2. 
(n)  19  &  20  Vict.  c.  97,  s.  6. 
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marily  liable  on  a  bill,  who  are  the  acceptor  or  acceptors, 
and  on  a  note  the  maker  or  makers;  and  (2)  Those 
not  so  primarily  liable  who  are  the  indorser  or  indorsers, 
and  therefore  the  positions  of  the  parties  are  similar 
to  that  of  creditor,  principal  debtor,  and  surety, 
the  holder  for  the  time  being  being  the  creditor,  the 
acceptor  of  a  bill  or  maker  of  a  note  the  principal 
debtor,  and  all  other  parties  the  sureties.     -^ 

The  engagement  of  the  acceptor  is  to  pay  the  bill  The  engage- 
according  to  its  tenor  (x),  and  as  a  general  rule  only  he  ^^^r^f 
can  accept  a  bill  to  whom  it  is  addressed,  but  to  this  a  biU  is  to 
rule  there  is  an  exception,  for  suppose  the  person  to  ^^tTte^r**^ 
whom  the  bill  is  directed  cannot  be  found,  or  through 
infancy  or  any  other  cause  cannot  accept,  some  other 
person  may  accept  for  him  to  prevent  his  being  sued.  Acceptance 
and  such  an  acceptance  is  called  an  acceptance  for  ^^^  i^ononr, 
honour  (y),  and   such    an   acceptor  an  acceptor  for  protest, 
honour  (2).     An  acceptance  for  honour  is  not  of  con- 
stant occurrence.     The  person  to  whom  the  bill  is 
directed,  and  who  becomes  the  acceptor,  may  be  either 
an  ordinary  acceptor  who  owes  money  to  the  drawer,  or 
an  accommodation  acceptor,  i.e.,  one  who  accepts  with- 
out consideration  for  the  convenience  of  the  drawer, 
and  with  a  view  to  his  raising  money  upon  it,  or  other- 
wise   using  it  (a).     An   accommodation  acceptor    is  Liability  of  an 
equally  liable  as  any  ordinary  acceptor  to  pay  the  bill  accoxnmodation 
to  any  holder  except  the  drawer,  and  it  is  no  defence 
to  an  action  by  an  indorsee  for  value  against  an  accom- 
modation acceptor  who  has  received  no  consideration 
that  at  the  time  the  plaintiff  took  the  bill  he  knew  the 
defendant  had  received  no  value ;  unless,  indeed,  the 
defendant  took  it  of  a  person  who  held  it  for  a  particular 


(or)  Bylcs  on  Bills,  185. 

(y)  It  is  sometimes  also  called  an  acceptance  supra  protest,  because  it 
can  only  be  so  accepted  after  the  bill  has  been  protested.  See  Byles  on 
Bills,  265,  n  (6). 

(«)  Byles  on  Bills,  265. 

(a)  Broom's  Corns.  438. 
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purpose,  and  waa  therefore  guilty  of  a  breach  of  trust 
in  transferring  it  to  the  plaintiff,  and  the  plaintiff 
at  the  time  of  taking  it  was  cognizant  of  the  circum- 
stances (&).  The  drawer  of  a  bill  for  whose  accom- 
modation it  has  been  accepted  is  bound  to  indemnify 
the  accommodation  acceptor  (c) ;  but  if  an  accommoda- 
tion acceptor  on  an  action  brought  against  him  on  the 
bill  to  which  he  evidently  has  no  defence,  yet  does 
defend  it,  he  cannot  recover  against  the  person  accom- 
modated the  costs  of  the  action  (d). 

An  acceptance      The  acceptance  to  a  bill  may  be  made  in  two  different 

KeLn\  or^*'^  ^^7^  >  ^*  ^^J  ^®  either  a  general  or  absolute  acceptance 
qualified,  but  (and  the  drawer  is  not  bound  to  receive  any  acceptance 
entSTto^     otl^er  than  this),  or  it  may  be  a  qualified  acceptance  (e). 

general 

accep  nee.  rpj^^  maker  of  a  note  may  also  simply  promise  to  pay 

The  rules  as  to  generally,  or  in  some  qualified  way.  If  he  has  made 
bills  apply  ^j^^  j^q^^  without  Consideration  he  will  stand  in  the  same 
equally  to  positiou  as  an  accommodation  acceptor,  and,  generally 
Sotes*^^  speaking,  the  rules  as  to  bills  of  exchange  apply  equally 
to  promissory  notes. 

An  indorse-  A  pcrsou  indorsing  a  bill  or  note,  may  either  make 

Hou  ly  be  his  indorsement  Bpecially,  or  as  it  is  sometimes  called 

special  or  in     in  full,  %.€.,  to  somc  particular  person,  or  in  blank,  by 

*^  *  simply  signing  his  name ;  and  when  this  latter  course 

is   taken  it   may   be    transferred   by  mere   delivery, 

Position  of       although  Originally  payable  to  order  (/).     Although, 

as  has  been  said,  parties  other  than  the  acceptor  of  a 

bill  and  maker  of  a  note  stand  but  in  the  position  of 

sureties  for  those  persons  respectively,  yet  as  between 

each  other  they  stand  in  the  relation  of  principals, 

every  indorser  being  looked  upon  in  the  light  of  a  new 


(b)  Byles  on  Bills,  129. 

(c)  Ibid.  130. 

l<f)  Beech  v.  Jones,  5  C.  B.  696. 
(<?)  Byles  on  Bills,  193,  194. 
(/)  Ibid.  149. 


indorsers. 
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drawer  {g)  \  any  indorser  may,  however,  so  indorse  a  bill 
as  to  be  under  no  liability  on  it  by  putting  after  his  name 
the  words  "  sans  recours,*'  or,  "  without  recourse  to  me,"  indorsement 
or  words  to  the  like  eiOFect  (A),  e.  g.,  if  A.  has  a  bill  pay-  *«'"  '^^^'•*- 
able  to  his  order  and  accepted  by  B.,  and  C.  is  willing 
to  purchase  it  of  him  and  look  only  to  B.  to  pay  it,  the 
transaction  might  be  effected  safely  in  this  way.    With  Sale  of  a  bill 
regard  also  to  a  person  transferring  a  bill  or  note,  if  it  ^^  °°**' 
is  payable  to  bearer  and  he  transfers  it,  as  he  may  do 
without  indorsement,  this,  generally  speaking,  operates 
as  a  sale  of  the  security,  and  no  action  will  in  such  a 
case  lie  against  the  transferor  in  the  eyent  of  the  dis- 
honour of  the  instrument  {%). 

A  bill  may  be  accepted  or  a  note  made,  or  either  Accepting, 
may  be  indorsed  by  an  agent  "  per  proeuration,''  and  ^^^f'  **' 
as  these  words  show   that  he  is  acting  under  aome  per  procura- 
particular  authority,  it  is  the  duty  of   the  taker  of 
any  such  instrument  to  inquire  into  the  extent  of  his 
authority,  and  if  the  agent  has  no  authority,  or  has 
exceeded    his    authority,   the    principal  will   not  be 
liable  (A;),  and  it  seems  that  if  a  person  without  any 
authority  does  such  an  act  he  may  be  sued  for  the  mis- 
representation   which   is  contained  in  his  act,  eyen 
although  he  did  not  do  it  fraudulently,  but  that  he 
cannot  himself  be  charged  as  the  acceptor  of  the  bill^ 
because  no  one  can  be  liable  as  acceptor  but  the  person 
to  whom  the  bill  is  addressed,  except  an  acceptor  for 
honour  (Z). 

If  an  executor  or  administrator,  or  any  other  person  Liability  of 
in  a  like  capacity,  indorses  a  bill  without  restricting  his  ««cp<f  j  <>' 
liability,  he  will  incur  a  personal  liability  on  it ;  if  he  accepting, 
does  not  desire  to  do  this  he  should  indorse  "  sans  re-  P**^>°?»  ^^ 

indorsing. 

(g)  Byles  on  Bills,  151. 

(A)  Ibid.  152. 

(i)  Ibid.  159,  and  cases  therein  quoted. 

Ik)  Broom's  Coms.  450,  451. 

(0  Polhiil  V.  Walter,  3  B.  &  A.  114. 
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cov/rSy^  or  expressly  confine  his  liability  to  the  extent  of 
the  estate  of  which  he  is  executor  or  administrator  (m). 

The  ways  in         Bill  and  notcs  may  be  made  payable  at  different 

which  bills  and  ..  .  i  31*1.1  jj* 

notes  may  be    timcs,  i.6.,  on  demand,  at  sight,  on  presentation,  or  so 
made  payable,  many  days  or  months  after  a  certain  time,  and  the  most 
nsnal  kind  of  bills  or  notes  are  those  payable  a  certain 
fixed  time  after  date,  and  it  is  important  to  note  that 
the  term  "  month  "  in  a  bill  or  note  signifies  a  calen- 
dar month  (n).    These  instruments  are  not  payable  at 
the  strict  end  of  the  time  named  in  them,  but  in  addi- 
tion to  that  time  there  are  allowed,  by  the  custom  of 
Days  of  grace,  merchants,  three  further  days  which  are  called  "  days 
of  grace,"  so  that  a  bill  dated  the  1st  of  January,  and 
payable  three  months  after  date,  is  not  actually  due  and 
gra^*in  ""^       payable  until  the  4th  of  April  (o).     These  "  days  of 
instruments     grace"  do  not  of  coursc  exist  in  bills  or  notes  payable  on 
demwid  at       demand,  and  they  are  not  now  allowed  on  bills  or  notes 
sight,  or  on      payable  at  sight  or  on  presentation,  it  being  provided 
presen    ion.    ^j^^^  ^^^  instruments  shall  for  all  purposes  whatsoever 

be  deemed  to  be  bills  or  notes  payable  on  demand  {p). 

Where  no  AH  biUs  or  notes  in  which  no  time  for  payment  is 

m\^7^  specified  are  deemed  payable  on  demand  (j),  and  with 
deemed  pay-  regard  to  instruments  so  payable  it  should  be  noted 
demand.  t^**  i*  IS  not  neccssary  before  bringing  an  action  there- 

The  statute  of  ou  that  any  demand  should  actually  be  made,  and  the 
Limitations  gtatutc  of  Limitations  will  run  from  the  date  of  making 
date  of  instru-  the  instrument  and  not  from  the  time  of  demand  (r) ; 
ments  payable  ]^^|.  j£  ^^^  instrument  is  made  payable  a  certain  time 

on  demand.  *    •' 

after  demand,  e.  g.,  one  month  after  demand,  then  the 
statute  does  not  commence  to  run  until  a  demand  has 


(m)  Byles  on  Bills,  57. 
(n)  Ibid.  8 ;  ante,  p.  26. 
(o)  Ibid.  208. 

(p)  34  &  35  Vict.  c.  74,  s.  2. 
\q)  Byles  on  Bills,  212. 
(r)  Ibid.  345. 
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been  made  and  the  period  named  after  such  demand  has 
expired  («.) 

As  to  bills  or  notes  payable  at  sight  or  on  presenta-  OwBre,  how- 
tion,  or  a  certain  time  after  sight  or  presentation,  the  ^^^J^  h^tom 
rule  has  been  that  as  no  right  of  action  accrues  until  in  bills  or 
after  presentment,  the  statute  does  not  commence  to  ^^  ^^  presfn- 
run  until  presentment  or  the  lapse  of  the  time  spe-  tation. 
cified  after  presentment  (t).    Whether  this  is  so  now 
with  regard  to  bills  or  notes  simply  payable  at  sight 
or  on  presentation,  may  however  now  be  considered 
very  doubtful,  the  34  &  35  Vict.  c.  74,  s.  2,  providing, 
as  has  been  already   stated,   that  such  instruments 
shall  *'  for  all  purposes   whatsoever "  be  deemed  as 
payable  on  demand ;  and  as  in  instruments  payable  on 
demand,  the  statute  runs  from  the  date,  it  would  seem, 
on  a  strict  construction  of  this  statute,  that  it  has  the 
effect  of  making  the  rule  the  same  as  to  instruments 
payable  at  sight  or  on  presentation. 

If  a  bill  or  note  contains  no  date,  parol  evidence  is  Parol  evidence 
admissible  to  supply  the  time  of  its  having  been  made. « Jpf  alte. 
Foreign  bills  are  often  drawn  payable  at  a  "  usance  "  usance. 
or  two  or  more  "  usances,"  which  signifies  the  period  or 
periods  customary  for  payment  between  the  two  coun- 
tries where  the  bills  are  drawn  and  payable  respec- 
tively (u). 

"  A  person  who  accepts  a  bill  of  exchange  or  makes  As  to  present- 
a  promissory  note  payable  on  a  given  day  is  liable  to  ^^Vot 
pay  it  when  that  day  arrives,  though  no  demand  is  dishonour, 
made.     He  must  be  aware   of  the   contract   he  has 
entered  into,  and  he  has  no  right  to  say  that  he  is 
taken  by  surprise,  for  he  is  bound  to  provide  for  pay- 
ment on  the  day  when  the  bill  becomes  due  "  {x).    Of 


(s)  Thorpe  v.  Coombe,  R.  &  M.  388. 

(0  Ibid.  344,  345. 

(u)  Byles  on  Bills,  206. 

(x)  Per  Channell,  B.,  Maltby  v.  Murrell,  5  H.  &  N.  823. 
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conrse  this  does  not  apply  to  an  instmment  payable  at 
or  after  sight  or  on  presentation,  for  in  such  cases 
it  is  not  payable  unless  and  until  it  is  so  presented ; 
again,  it  will  not  apply  in  the  case  of  a  qualified  accept- 
ance, and  on  this  point  it  is  very  necessary  to  clearly 
understand  what  is  a  qualified  acceptance,  and  it  is 
where  the  bill  is  made  payable  at  a  particular  place, 
What  is  meant  and  not  otherwise  or  dsewhere.    For  it  is  specially  pro- 
a^pt^r^^  vided  by  statute  (y)  that  if  a  bill  shall  be  accepted 
1  &  2  Geo.  4,    payable  at  a  banker's  or  some  other  place,  such  accept- 
c.  78.  ance  shall  be  but  a  general  acceptance ;  but  if  the 

acceptance  expresses  that  it  is  payable  at  a  place,  and 
"  not  otherwise  or  elsewhere,"  then  it  is  a  qualified 
acceptance,  and  the  acceptor  shall  not  be  liable  to  pay 
unless  payment  shall  haye  been  first  demanded  at  the 
particular  place  named  (z).  The  presentment  required 
in  this  case  to  charge  the  acceptor  need  not  be  actually 
on  the  exact  day  that  the  bill  falls  due,  so  long  as  the 
This  statute  presentment  is  made  (a).  But  the  foregoing  statute 
does  not  apply  ^^^g  ^^j.  apply  to  promissory  notes;  and  if,  therefore, 

notes.  a  promissory  note  is  expressed,  in  the  body  of  it,  to  be 

payable  at  a  certain  place,  presentment  at  that  place  is 
necessary  to  charge  the  maker  (b).  The  law  on  this 
point,  therefore,  is,  that  to  charge  an  acceptor  present- 
ment is  not  necessary  unless  accepted  payable  only  at 
a  particular  place ;  but  to  charge  the  maker  of  a  note 
if  it  is  expressed  to  be  payable  at  a  place,  though  not 
only  at  that  place,  yet  presentment  is  necessary ;  but 
in  both  cases  it  is  not  essential  that  presentment  should 
be  made  on  the  exact  day. 

To  charge  But  the  rulc  expressed  on  the  previous  page  in  the 

drawer  or  -^^Tords  of  Mr.  Barou  Channell  applies  only  to  the  parties 
must  always  primarily  liable,  i.e.,  the  acceptor  of  a  bill  and  the 
be  presentment  ^aker  of  a  noto ;  as  to  the  parties  not  so  primarily  liable, 

of  difihonour. 

(?/)  1  &  2  Geo.  4,  c  78. 

(«)  Sec.  1. 

(a)  See  Modes  v.  Gent,  5  B.  &  Aid.  244. 

(6)  Byles  on  Bills,  216. 
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i.e.f  the  drawer  or  indorsers  of  a  bill  or  the  indorsers  of 
a  note,  it  has  no  application,  for  they  are  only  liable  on 
the  default  of  the  party  primarily  liable,  and  the 
holder  mnst  have  performed  conditions  by  the  custom 
of  merchants  incumbent  on  him,  and  the  rule  is,  that  it 
is  necessary  for  him  to  present  the  instrument  to  the 
person  primarily  liable  on  the  very  day  it  becomes  due, 
and  if  dishonoured  to  give  notice  of  its  dishonour, 
unless  the  notice  of  dishonour  is  waived  (c).  As  to  the 
presentment,  even  when  necessary  to  charge  the  ac- 
ceptor or  maker,  we  have  seen  that  it  need  not  be  on 
the  actual  day  of  the  instrument  becoming  due  (d!),  but 
to  charge  the  other  parties  the  presentment  must  be 
on  the  exact  day  (e).  When,  however,  a  bill  or  note  instrument 
becomes  due  on  a  Sunday,  Christmas  Day,  Good  Friday,  on  Sunday, 
public  fast  or  thanksgiving  day,  the  instrument  is  pre-  ^,i^^  *  ^*"^ 
sentable  and  payable  on  the  day  preceding  such  day  (/) ; 
but  if  it  becomes  due  on  a  Bank  holiday,  it  is  present- 
able and  payable  on  the  day  following  such  day  (ff). 

As  to  notice  of  dishonour,  the  law  requires  it  to  be  Reasonable 
given  for  this  reason,  «  because  it  is  presumed  that  the  ^Zl  u 
bill  is  drawn  on  account  of  the  drawee's  having  effects  required. 
of  the  drawer  in  his  hands ;  and  if  the  latter  has  notice 
that  the  bill  is  not  .  .  .  paid,  he  may  withdraw  them 
immediately  "  (A).     Upon  this  point  of  notice  of  dis- 
honour three  questions  require  attention  : — 

First.  What  will  be  sufficient  notice  of  dishonour  ?  what  will  be 
And  the  answer  to  this  question  is,  that  though  no  »^J?<^>«**^ 
formal  notice  is  required,  yet  mere  knowledge  of  the  diahonour. 
probability  that  a  bill  or  note  will  be  dishonoured,  or 
even  actual  knowledge  of  the  dishonour,  will  not  be 

(c)  See  hereon,  Byles  on  Bills,  203-219;  and  also  generally  hereon, 
judgment  in  Jones  ▼.  Broadhnrst,  9  C.  B.  173. 
(5)  Ante,  p.  126. 
(e)  Byles  on  BUls,  205-217. 
(/)  Ibid.  208. 


(a)  34  Vict.  c.  17,  s.  1. 

(X)  Per  Buller,  J.,  Bkkerdike  v.  BoUmany  2  S.  L.  C.  57. 
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sufficient,  but  there  must  be  some  intimation  given  by 
the  holder  to  any  intermediate  person  he  seeks  to 
charge  that  he  does  not  intend  to  give  credit  to  the 
acceptor  (t). 

To  whom  Secondly.  To  whom  most  the  notice  of  dishonour  be 

dbhonoor  givcu  ?  The  auswer  to  which  question  is  that  notice 
most  be  given,  must  be  given  to  all  persons  the  holder  intends  to 
charge ;  but  if  he  gives  notice  to  the  one  preceding 
him,  who  in  his  turn  gives  notice  to  the  one  preceding 
him,  and  so  on  throughout,  these  notices  will  all  enure 
to  the  benefit  of  the  holder,  each  person  having  his 
day  to  give  notice ;  but  if  this  link  of  notices  is  once 
broken,  then  the  liability  of  the  other  persons  to 
whom  notice  has  not  been  given  is  destroyed.  The 
proper  course  is,  therefore,  for  the  holder  to  always 
give  notice  to  every  prior  party  he  intends  to  charge  (i). 

Within  what  Thirdly.  Within  what  time  is  notice  of  dishonour  to 
^jho^nr^  **^  be  given  ?  The  answer  to  which  question  is  that  the 
most  be  giren.  holder  and  every  one  to  whom  notice  is  given  must 
give  his  notice  within  such  a  time  that  the  person  or 
persons  he  seeks  to  charge,  if  living  or  carrying  on 
business  at  or  near  the  same  place,  may  receive  it 
during  the  day  after  the  day  of  dishonour,  or  the  day 
after  the  person  giving  the  notice  himself  received  notice 
of  dishonour ;  if  not  so  living  at  or  near  the  same  place, 
then  it  must  be  sent  by  post  during  such  day,  or  if  no 
post,  then  on  the  next  post  day ;  and  in  the  case  of  a 
foreign  bill  or  note,  it  must  be  sent  by  the  next  ordi- 
nary conveyance.  K  the  instrument  is  with  a  banker, 
then  there  is  an  additional  day  for  the  notice,  the 
banker  having  first  one  day  to  give  his  customer,  the 
holder,  notice;  and  if  the  notice  is  received  on  a 
Sunday,  or  other  day  of  public  rest,  it  is  deemed  as 
received  on  the  day  following  (Z). 

(0  Broom's  Coms.  441,  442. 
Ik)  Byles  on  Bills,  290. 
(0  Ibid.  284-287. 
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There  is  one  very  important  exception  to  the  rule  Exception  to 
requiring  notice  of  dishonour  of  a  bill  to  be  given  to  qatriM*n^ioe 
charge  the  parties  not  primarily  liable.    This  exception  of  dbhonoar  to 
is  established  in  the  leading  case  of  Biekerdike  v.  JJoC-  *^  K*^®*!- 
man  (m),  and  is  to  the  effect  that  it  is  not  necessary  to  BoOman. 
give  notice  of  dishonour  of  a  bill  to  the  drawer  of  it, 
if  he  (the  drawer)  had  no  effects  in  the  hands  of  the 
drawee,  so  that  he  could  not  be  injured  for  want  of 
notice.    This  is  the  case  of  an  accommodation  accept- 
ance, and  may  be  illustrated  thus : — ^A.  draws  on  B., 
who  accepts  for  A.'s  accommodation,  and  on  present- 
ment to  B.   the  bill  is  dishonoured ;  to  entitle  the 
holder  to  sue  A.  it  is  not  necessary  to  give  him  any 
notice  of  dishonour,  because  as  he  had  no  assets  in  B.'s 
hands  he  cannot  possibly  be  injured.    Cases  subsequent 
to  Bieherdike  v.  Bollman  have,  however,  laid  down  that 
its  principle  is  not  to  be  extended  (n),  and  therefore  it 
has  been  decided  upon  it  that  it  does  not  apply,  and 
that  the  drawer  is  entitled  to  notice,  where  he  has 
reason  to  believe  that  a  third  person  will  provide  for 
payment  of  the  bill,  e.ff.,  where  the  bill  is  both  drawn 
and  accepted  for  the  benefit  of  an  indorser,  for  here 
the  party  expected  to  meet  it  is  such  indorser  (o). 

It  is  a  rule  not  only  as  to  bills  and  notes,  but  as  to  Effect  of 
all  instruments  generally,  that  any  material  alteration  bliu^nd'othOT 
after  execution  will  vitiate  the  instrument,  except  as  to  instramenu. 
persons  consenting  to  such  alteration  (p).    This  is 
particularly  shewn  in  the  leading  case  of  Master  v.  Matter  v. 
Miller  (g),  where  it  was  held  that  an  unauthorized  ^*^^' 
alteration  of  the  date  of  a  bill  of  exchange  after  ac- 
ceptance, whereby  the  payment  would  be  accelerated, 
avoids  the  instrument,  and  no  action  can  afterwards 


(m)  2  S.  L.  C.  50 ;  1  T.  R.  406. 
(n)  2  S.  L.  C.  59. 

(o)  See  Carey  ▼.  Scott,  3  B.  &  Aid.  619. 

(p)  Pigofs  Case,  11   Rep.  at  foJ.  27  a;    Master  v.  AfiVfer,  1  S.  L.  C. 
871;  4  t.  R.  320. 
(7)  Supra. 
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be  brought  upon  it,  even  by  an  innocent  holder  for 
yalnable  consideration. 

In  a  very  recent  case  the  qnestion  was  whether  the 
nnanthorized  alteration  by  a  third  party  of  a  cheque 
dated  March  2,  by  adding  the  figure  "  6  "  after  the 
figure  "  2,"  so  as  to  make  the  instrument  purport  to 
bear  date  March  26,  was  such  a  material  alteration  as 
to  discharge  the  drawer,  and  the  C!ourt  held  that  the 
alteration  was  material,  and  that  the  drawer  was  dis- 
charged from  liability  (r). 

But  if  an  alteration  is  made  in  an  instrument  which 
is  not  material,  such  alteration  will  haye  no  effect ; 
thus,  where  a  promissory  note  expressed  no  time  for 
payment  (and  therefore,  as  we  have  seen  («)  was  pay- 
able on  demand),  and  the  holder  inserted  the  words 
*'  on  demand,"  it  was  held  such  alteration  did  not  affect 
the  validity  of  the  instrument,  for  it,  in  fact,  made  it 
nothing  more  than  it  was  before  (t). 

Any  person  who  takes  a  bill  or  note  after  it  has 
become  due  takes  it  subject  to  all  the  equities  it  was 
liable  to  in  the  hands  of  the  prior  party  (u),  but  such 
an  instrument  transferred  before  it  becomes  due  has 
certain  advantages  annexed  to  it  from  the  principle  of 
the  law  merchant  to  give  the  fullest  currency  and 
effect  to  it  (x).  One  of  the  chief  of  these  advantages 
is  that,  although  a  person  has  found  such  an  instru- 
ment, or  acquired  it  by  means  of  fraud,  or  even  stolen 
it,  yet  provided  it  is  payable  to  bearer,  or  to  order  and 
has  been  indorsed  in  blank,  it  will  pass  like  cash  by 
mere  delivery,  and  the  holder,  though  his  own  title  to 


(r)  France  v.  Lowther,  L.  J.  Notes  of  Cases,  Jan.  22,  1876,  p.  12. 
(«)  Ante,  p.  124. 

(0  AldoM  V.  Comvoell,  L.  R.  3  Q.  B.  575. 
(m)  Per  Lord  Ellenborongh,  in  Tinson  v.  Francis^  1  Camp.  19. 
(x)  It  may  be  noticed  that  if  a  bill  is  assigned  on  the  day  it  becomes  doe, 
it  is  considered  as  assigned  before  it  became  due.     See  Byles  on  Bills,  168. 
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it  is  bad,  yet  may  confer  a  good  title  to  it  (y).  This 
principle  was  established  in  favour  of  all  negotiable 
instruments  by  the  case  of  Miller  y.  B<ice  (z)  ;  but  it  MOier  ▼.  Baoe. 
must  be  carefully  borne  in  mind  that  if  the  instrument 
is  not  negotiable,  as  if  in  the  body  of  it  the  words  ^'  or 
bearer,"  or  "  or  order,"  are  not  made  use  of  (a),  or  if  it 
is  payable  to  order,  and  not  indorsed,  the  thief  or  finder 
cannot  pass  any  title  to  it  by  forging  the  indorse- 
ment (b),  except,  indeed,  as  against  himself.  But  to 
enable  the  principle  of  the  aboye-mentioned  case  of 
Miller  y.  Bace  to  apply,  it  is  necessary  that  the  instru- 
ment should  haye  been  taken  for  yaluable  consideration 
and  bondjide,  for  if  there  are  anj  mala  fides,  then  being 
in  the  nature  of  specific  property,  the  true  owner  has 
a  right  to  recoyer;  but  any  mala  fides  must  be  alleged 
and  clearly  proved  (c),  and  the  mere  fact  of  a  person 
not  haying  exercised  the  fullest  caution  in  taking  such 
an  instrument  will  not  be  sufficient  to  deprive  him  of 
his  benefit  as  transferee  ((2). 

Upon  the  point  of  consideration,  the  recent  case  of  Pre-existing 
Ourrie  v.  Misa  (e)  may  be  noticed,  it  deciding  that  a  g®^*^*  ^" 
pre-existing  debt  due  to  the  holder  of  a  negotiable  in-  BideraUon. 
strument  is  a  sufficient  consideration  for  its  having  ^^^■^'^  ▼•  ^i^- 
been  handed  to  him,  just  as  much  as  if  it  had  been  a 
fresh  advance.  In  that  case  the  defendant  drew  a  cheque 
for  £1999.  Sa.  in  favour  of  one  Lizardi  or  bearer,  and 
he  paid  it  to  the  plaintiffs,  his  bankers,  in  consideration 
and  on  account  of  an  amount  owing  to  them  exceeding 
that  sum  on  his  overdrawn  account.    Before  present- 
ment of  the  cheque  Lizardi  stopped  payment,  whereby 


(y)  Broom's  Corns.  453. 

(a)  1  S.  L.  C.  526 ;  1  Burr.  452. 

(a)  See  ante,  p.  120. 

(6)  Byles  on  Bills,  335. 

(c)  Goodman  v.  Hantey,  4  A.  &  E.  870 ;  Usher  v.  Rich,  10  A.  k  E.  7S4. 

\d)  Ibid. ;  Raphael  v.  Bank  of  England,  17  C.  B.  161 ;  and  cases  collected 
in  1  S.  L.  C.  548-552. 

(e)  L.  R.  10  Ex.  153.  Lord  Coleridge,  C.J.,  dissented  from  this  decision, 
which  has,  however,  now  been  affirmed  by  the  House  of  Lords  (see  Weekly 
Notes,  July  8th,  1876,  p.  213). 
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the  consideration  for  the  defendant  giving  the  cheque 
failed,  and  he  accordingly  instructed  his  bankers  not 
to  honour  it,  and  this  was  an  action  brought  to  recover 
the  amount.  There  was  no  doubt  that  had  the  cheque 
been  parted  with  to  the  plaintiffs  for  value  then  paid 
hand  fde  without  notice,  they  could  have  recovered, 
and  the  court  decided  that  they  could  do  so  here, 
the  already  existing  debt  being  equivalent  to  a  first 
advance. 


No  title  can 
be  obtained 
through  a 
forgery. 


How  the 
liability  on 
a  bill  or  note 
may  be  diB- 
charged. 


Acts  which 
will  operate 
to  discharge 
sureties  will 
operate  to 
discharge 
drawer  or 
indorsers. 


The  general  rule  is,  that  no  title  can  be  obtained 
through  a  forgery,  and  if  a  bill  or  note  bearing  a 
forged  indorsement  is  paid  by  a  banker  the  loss  will 
fall  on  him  and  not  on  the  customer,  in  which  re- 
spect it  is  now  different  to  a  cheque,  as  is  hereafter 
noticed  (/). 

The  liability  on  bills  and  notes  may  be  discharged 
in  different  ways,  and  especially  as  to  different  parties 
to  them.  If  the  person  primarily  liable  on  such  an 
instrument  pays  the  amount,  that  necessarily  dis- 
charges all  the  other  parties,  but  if  a  person  not  so 
primarily  liable  pays  it,  then  only  he  and  parties  sub- 
sequent to  him  are  discharged,  and  the  liability  of 
prior  parties  remains.  Irrespective  of  payment  the 
obligation  on  such  an  instrument  may  be  discharged 
at  any  time  by  parol,  and,  it  seems,  without  any  con- 
sideration (ff),  also  as  to  parties  not  primarily  liable 
by  omission  to  present  and  give  due  notice  of  dis- 
honour, and  as  (as  has  been  pointed  out  (h))  the 
position  of  the  parties  is  similar  to  that  of  creditor, 
principal  debtor,  and  surety,  any  act  that  will  operate  to 
discharge  sureties  will  operate  to  discharge  parties  not 
primarily  liable  on  bills  and  notes  (i).  Noting  or  pro- 
testing is  not  necessary  to  entitle  a  person  to  sue  on  an 


(/)  See  post,  p.  137. 

Ig)  Byles  on  Bills,  234. 

(A)  Ante,  p.  121. 

(i)  For  the  acts  that  will  operate  to  discharge  sureties,  see  ante,  pp.  41,42. 
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inland  bill  or  note,  though  even  as  to  them  noting  is  Noting  and 
very  usual,  but  in  the  case  of  a  foreign  bill  both  noting  ^^^^^f^ 
and  protesting  are  generally  necessary.     By  the  noting  a  foreign,  but 
is  meant  a  minute  made  by  a  notary  public  or  consul  of  j^niand'bm. 
the  fact  of  the  presentment  and  dishonour  of  the  in- 
strument; and  by  the  protesting  is  meant  a  solemn 
declaration  by  the  same  official  that  the  instrument 
has  been  presented  for  payment  and  dishonoured.    An  What  is  an 
inland  bill  is  one  both  drawn  and  payable  in  the  United  ^haUB*^** 
Kingdom,  or  the  Islands  of  Man,  Guernsey,  Jersey,  foreign  bill. 
Aldemey,  and  Sark,  and  the  islands  adjacent  to  any  of 
them,  being  part 'of  the  dominions  of  her  Majesty  (A;), 
and  a  foreign  bill  is  one  either  drawn  abroad  or  payable 
abroad.     The  chief  peculiarities  of  a  foreign  bill  in 
which  it  differs  from  an  inland  one  are,  that  it  may  be 
stamped  after  execution  ;  it  generally  requires  noting 
and  protesting ;  it  is  most  usually  drawn  in  parts ;  it 
is  frequently  drawn  at  one  or  more  "  usance,"  and  with 
regard  to  the  law  which  binds  such  bills,  where  both 
drawn  and  payable  abroad,  they  will  be  construed 
according  to  the  foreign  law ;  where  drawn  here  and 
accepted  abroad  the  liability  of  the  drawer  is  accord- 
ing to  our  law,  and  that  of  the  acceptor  according  to 
the  foreign  law,  and  where  drawn  abroad  and  accepted 
here  the  liability  of  the  drawer  will  be  according  to  the 
foreign  law,  and  that  of  the  acceptor  according  to  our 
law  (l). 

A  receipt  given  on  the  back  of  a  bill  or  note  for  the  fieoeipt  on 
money  requires  no  receipt  stamp  (m),  and  a  person  pay-  ^oufreJ^ea 
ing  a  negotiable  instrument  has  a  right  to  the  posses-  no  stamp, 
sion  of  it  (n). 

Promissory  notes,   bills  of  exchange,  or  drafts,  or  siiu  and  notes 
undertakings  in  writing,  being  negotiable  or  trans- ^^^•"*^*'^ 


hibited. 


(*)  19  k  20  Vict.  c.  97,  s.  7. 

(0  Broom's  Corns.  464,  465. 

(m)  33  &  34  Vict.  c.  97,  Schedule,  title  **  Receipt,  Exemptions.** 

(n)  Byles  on  Bills,  226. 


134 


OF  MEBOANTILE  COKTRACTB,  AND 


Ambiguous 
instrument. 


Effect  of 
loss  of  a 
negotiable 
instrument. 


Bill  or  note 

carries 

interest. 


ferable  for  the  payment  of  any  snm  or  snms  of  money 
less  than  the  sum  of  20^.  in  the  whole,  are  prohibited 
under  a  penalty  of  £5  (o).  Certain  penalties  were 
also  required  in  the  case  of  such  instruments  above 
208.  but  less  than  £5  (p),  but  this  statute  is  not  in  force 
at  the  present  time  (q). 

If  an  instrument  is  on  its  face  so  ambiguous  that  it 
is  doubtful  whether  it  is  meant  as  a  bill  or  a  note,  it  is 
in  the  election  of  the  holder  to  treat  it  as  either,  and 
where  a  person  gaye.a  note  for  money  borrowed  ^' which  I 
promise  never  to  pay,"  it  was  held  that  the  word  "  never  " 
might  be  rejected  (r).  A  corporation  cannot  bind  itself 
by  a  bill  or  note  unless  incorporated  for  the  very  pur- 
pose of  trade  (s). 

The  effect  of  losing  a  negotiable  instrument  formerly 
was  that  no  action  could  be  brought  in  respect  of  the 
amount  payable  thereon,  because  there  was  always  the 
possibility  that  it  might  have  got  into  the  hands  of  a 
bond  fide  holder  for  value ;  but  equity  would  have  given 
relief  on  a  proper  indemnity  being  given  on  the  prin- 
ciple of  an  accident,  and  by  the  Common  Law  Pro- 
cedure Act,  1854  (t),  power  was  given  at  law  for  the 
court  or  a  judge  to  order  that  the  loss  should  not  be  set 
up  on  a  like  indemnity. 

A  bill  or  note  carries  interest  from  the  time  of  dis- 
honour as  regards  the  acceptor  or  maker  thereof,  and 
as  regards  any  other  party  liable  thereon  from  the  time 
of  notice  of  dishonour  having  been  given  to  such  other 
party,  and  it  has  been  decided  that  when  a  person 
guarantees  payment  of  a  bill  or  note,  he  is  liable  not 


(o)  48  Geo.  3,  c.  88,  ss.  2,  3. 
(p)  17  Geo.  3,  c.  30. 

(q)  38  &  39  Vict.  c.  72,  continues  its  repeal  till  31st  December,  1876, 
and  end  of  then  next  session. 
(r)  Chitty  on  Contracts,  94. 
(8)  Ibid.  94,  249. 
(0  17  &  18  Vict.  c.  125,  s.  7. 
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only  for  the  principal  amount  of   it,   but  also  for 
interest  (u). 

In  the  case  of  bills  of  exchange  or  promissory  notes,  is  &  19  Vict. 
a  special  remedy  has  been  provided  by  the  Summary  ^.^l^Xr^ 
Procedure  on  Bills  of  Exchange  Act,  1855  (x),  for 
under  that  statute  the  holder  of  such  an  instrument, 
provided  it  is  not  more  than  six  months  overdue,  may 
issue  a  writ  of  summons,  to  which  the  defendant  cannot 
appear  as  a  matter  of  course,  but  only  on  leave  to  be 
obtained  from  a  judge,  which  leave  will  only  be  granted 
on  paying  the  amount  claimed  into  court,  or  shewing 
upon  affidavit  a  defence  upon  the  merits.  If  within 
twelve  days  of  service  of  the  writ  the  defendant  does 
not  get  this  leave  and  appear,  the  plaintiff  may  at 
once  sign  final  judgment  and  issue  execution.  The 
holder  may  sue  all  the  prior  parties  in  one  action,  but 
all  subsequent  proceedings  are  as  if  separate  writs  had 
been  issued. 

It  is  no  defence  to  an  action  brought  on  a  bill  or  note 
that  after  the  day  for  payment  the  defendant  tendered 
the  amount  to  the  plaintiff,  for  he  has  committed  a 
breach  in  not  paying  on  the  day,  and  the  plaintiff's 
claim  is  for  damages  (y). 

To  sum  up  as  to  bills  and  notes,  the  following  may  be  Summary  of 
stated  as  the  chief  points  in  which  they  differ  from  blit'aSniu. 
other  ordinary  simple  contracts  : —  from  other 

simple 
contracts. 

1.  They  must  always  be  in  writing  by  the  custom  of 
merchants. 

2.  They  must  always  be  stamped,  and  as  to  inland 
bills  before  execution. 


(tt)  Ackemum  v.  Ehrensperger,  16  M.  &  W.  99. 

Ix)  18  &  19  Vict.  c.  67.   Cheques  are  included  under  <*  Bills  and  Notes  " 
in  this  statute. 

(y)  Hwne  V.  Pephe,  8  East,  168. 
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3.  They  import  a  consideration,  so  that  it  need  not 
appear  on  their  £ace  (z). 

4.  They  carry  interest. 

5.  They  are  negotiable. 

6.  There  is  a  special  procedure  on  them  under  18  & 
19  Vict.  c.  67. 

R«iiitioo  exut-  The  relation  existing  between  a  banker  and  his  ens- 
ISnk«r  and*  tomcr  is  not  that  of  trustee  and  ce^ui  que  trusi,  but 
cufiomer.  "  the  costomcr  lends  money  to  the  banker  and  the 
banker  promises  to  repay  that  money,  and,  whilst  in- 
debted, to  pay  the  whole  or  any  part  of  the  debt  to  any 
person  to  whom  his  creditor,  the  customer,  in  the  ordi- 
nary way  requires  him  to  pay  it "  (a),  and  this  debt  is 
paid  by  the  banker  honouring  his  customer's  bills,  notes, 
and  cheques. 

Cheque*.  A  chcquc  has  already  been  defined  as  a  written  order 

by  a  customer  to  his  banker  to  pay  a  certain  sum  to  a 

person  therein  specified,  or  bearer,  or  order ;  the  drawer 

of  the  cheque  is  the  person  primarily  liable,  and  it  is 

the  duty  of  a  banker  to  cash  his  customer's  cheques  if 

he  has  assets  of  that  customer,  and  if  he  fails  in  this 

duty  an  action  will  lie  against  him,  even  although  the 

customer  has  sustained  no  actual  loss  or  damage  by  his 

The  rules  as  to  act  {b).   Cheques  are  not  intended,  like  bills  and  notes, 

appiy*ge1ier^^^^^  ^^^  circulation,  and  are  not  entitled  to  any  days  of 

to  cheques.       gracc,  but,  generally  speaking,   the  rules  as   to  the 

Time  within     former  instruments  apply  to  them.    A  person  receiving 

should*^  we^  *  chequc  should  present  it  for  payment  within  a  reason- 

sented.  able  time,  that  is,  if  the  banker  is  in  the  same  place  it 


(«)  A  guarantee  is  the  same  on  this  point,  see  19  &  20  Vict.  97,  s.  3, 
ante,  p.  41. 

(a)  Per  Alderson,  B.,  in  Bobarts  v.  Tucker,  16  Q.  B.  575  ;  Broom's  Corns. 
454,  455. 

(6)  Moizetti  V.  Wiliiatns,  I  B.  &  A.  415. 
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should  be  presented  during  the  next  day,  and  if  in  a 
different  place,  forwarded  for  presentment  within  that 
time,  and  presented  by  the  person  to  whom  so  for- 
warded within  the  day  after  he  receives  it  (c),  and  on 
the  dishonour  of  a  cheque  the  drawer  is  entitled  to 
notice,  unless  there  were  no  sufficient  assets  at  the 
bank   when  he  would    naturally  have  expected  the 
cheque  to  be  presented,  and  he  had  no  reasonable  ex- 
pectation that  it  would  be  cashed  (d).    The  non-pre-  But  non-pre- 
sentment, however,  of  a  cheque  within  the  proper  time  "<Jt*n^e8Mrii 
will  not  operate  to  destroy  the  holder's  right  to  recover,  discharge  the 
unless  in  the  meantime  the  banker  has  failed,  having  ^"^heque. 
assets  of  the  customer  {e). 

If  a  banker  pays  a  cheque  to  which  the  drawer's  a  Unker  pay- 
signature  has  been  forged,  or  a  cheque  which  has  been  ch^*uf  J|^ 
fraudulently  altered  so  as  to  increase  its  amount,  he  the  loss ;  bat 
(the  banker)   must  bear  the  loss    incurred  thereby,  pa^'^^cheque* 
unless  it  has  been  caused  by  the  customer's    negli-  7»th  a  forged 
gence  (/).     The  reason  of  a  banker  being  liable  to  *   ^"•™* 
pay  a  forged  cheque  is  because  he  is  supposed  to  know 
all  his  customer's  signatures,  but  as  this  reason  could 
not  apply  to  cases  of  the  forging  of  an  indorsement  to 
a  cheque,  it  has  been  provided  that  the  banker  shall  be 
discharged  if  the  cheque  purports  to  be  duly  indorsed, 
so  that  in  the  case  of  the  forged  indorsement  of  a 
cheque  the  loss  falls  on  the  customer  (g).    If  a  banker  if  a  banker 
pays  money  on  a  customer's  cheque  to  some  third  P»y*»    , 

m  .  _,  ,,  -  CQstomers 

person,  he  cannot,  on  discovering  that  such  customer  cheque  to  a 
has  overdrawn  his  account,  recover  back  the  sum  he  has  ^^^  p*"**" 
paid  (&) ;  thus,  in  the  case  just  cited  below,  the  facts  recover  amount 
were  that  the  plaintiff  had  presented  a  cheque  at  the  ^®"  ^^'^^  g^^. 
defendant's  banking-house,  and  the  defendant's  cashier  ing  customer 

has  OTerdrawn 
his  account. 


(c)  Byles  on  Bills,  19,  20. 
(<0  Ibid.  26,  296. 

>)  Ibid.  20. 

f)  Bcbarts  v.  Tucker,  16  Q.  B.  560;   Toung  ▼.  Grote,  4  Bing.  253. 
(gr)  16  ii  17  Vict.  c.  59. 
(A)  Chambers  v.  MUkr,  13  C.  B.  (N.S.)  125. 
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counted  ont  the  amount  in  notes,  gold,  and  silver. 
The  plaintiff  took  np  the  amount,  counted  it  once,  and 
was  in  the  act  of  counting  it  again  when  the  cashier 
(having  discovered  that  the  drawer's  account  was  over- 
drawn), demanded  the  money  back,  and  upon  the  plain- 
tiff's refasal,  detained  him,  and  obliged  him  to  give  it 
up.  The  plaintiff  now  brought  this  action  for  the 
assault  and  false  imprisonment  by  the  cashier,  and  it 
was  held  that  he  was  entitled  to  recover,  the  property 
in  the  money  having  passed  to  the  plaintiff,  and  the 
banking  company  or  the  cashier  having  no  right  to 
demand  it  back  again. 


MeaaiDg, 
object,  and 
effect  of  at 
common  law, 
as 


Crossing  Cheques  are  frequently  crossed,  that  is,  they  have 

c  equea.  ^^^  name  of  some  banker  written  across  them,  or  simply 

the  words  ^^  &  Co.,"  leaving  the  name  of  the  particulftr 
banker  to  be  supplied.  The  subject  of  crossed  cheques, 
irrespective  of  any  statute,  is  well  treated  in  '  Byles  on 
Bills,'  as  follows : — "  It  is  now  and  has  long  been 
a  common  practice,  not  only  in  the  city  of  London, 
stot^  b^'  but  throughout  England,  to  write  across  the  name  of  a 
Sir  J.  B.  Byles,  cheque  the  name  of  a  banker.  The  meaning  of  this 
on  Bills  ^^^  crossing  was  to  direct  the  drawees  to  pay  the  cheque 
only  to  the  banker  whose  name  was  written  across; 
and  the  object  was  to  invalidate  the  payment  to  a 
wrongful  holder  in  case  of  loss ;  but  it  has  been  held 
that  at  common  law  the  effect  is  to  direct  the  drawees 
to  pay  the  cheque,  not  to  any  particular  banker,  but 
only  to  some  banker,  and  not  to  restrict  its  negotia- 
bility. Therefore,  as  between  the  banker  and  his 
customer,  the  circumstance  of  the  banker  paying  a 
crossed  cheque  otherwise  than  through  another  banker, 
is  at  common  law  strong  evidence  of  negligence  on  the 
part  of  the  banker,  rendering  him  responsible  to  his 
customer.  The  holder  may  at  common  law  erase  (he 
nams  of  the  hanker  and  either  substitute  thai  of  another 
hanker  or  leave  the  words  *<&  Co.'  remaining  alone. 
It  is  also  not  unusual  to  write  the  words  '  &  Co.'  only 
in  the  first  instance,  leaving  the  particular  banker's 
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name  to  be  filled  up  afterwards  or  not,  so  as  to  insure 
the  presentment  by  some  banker  or  other  "  (t). 

By  an  Act  passed  in  1858  to  amend  the  law  relating  21  &  22  Vict. 
to  cheques  or  drafts  on  bankers,  it  was  provided  (k)  ^'  ^^* 
that  "  whenever  a  cheque  or  draft  on  any  banker, 
payable  to  bearer  or  to  order  on  demand,  shall  be 
issued  crossed  with  the  name  of  a  banker  or  with  two 
transverse  lines  with  the  words  '  &  Company,'  or  any 
abbreviation  thereof,  such  words  and  crossing  shall  be 
deemed  a  material  part  of  the  cheque  or  draft,  and, 
except  as  hereafter  mentioned,  shall  not  be  obliterated, 
or  added  to,  or  altered,  by  any  person  whomsoever  after 
the  issuing  thereof;  and  the  banker  upon  whom  such 
cheque  or  draft  shall  be  drawn  shall  not  pay  such 
cheque  or  draft  to  any  other  than  the  banker  with  whose 
name  such  cheque  or  draft  shall  be  so  crossed,  or,  if  the 
same  be  crossed  as  aforesaid  without  a  banker's  name, 
to  any  other  than  a  banker  "  (2).  The  statute  also  pro- 
vided that  the  lawful  holder  of  a  cheque  or  draft  un- 
crossed might  cross  it,  or  might  put  in  the  name  of  any 
banker  where  it  had  been  crossed  only  with  the  words 
'*  &  Co.,"  and  the  banker  then  should  not  pay  such  cheque 
or  draft  to  any  other  than  the  banker  with  whose  name 
it  was  crossed  (m).  The  fraudulently  cancelling,  destroy- 
ing, or  obliterating  the  crossing  of  a  cheque  is  an 
offence  against  the  criminal  law  (n). 

A  construction  was,  however,  lately  put  upon  this  SnMy, 
statute  which,  though  well  founded  upon  principle,  yet  ^^i^^Ji^ 
undoubtedly  took  the  whole  mercantile  community  by 
surprise.     In  the  case  of  8mUh  v.  Union  Bank  of 
London  {0)  the  facts  were  that  Mills  and  others  drew 


(0  Byles  on  BilU,  22. 
Ik)  21  &  22  Vict.  0.  79. 
(/)  Sec.  1. 
(m)  Sec,  2. 

(ft)  Sec.  3  of  21  &  22  Vict.  c.  79,  was  repealed  by  24  &  25  Vict.  c.  95 ; 
but  tee  now  24  St  25  Vict.  c.  96,  s.  27. 
(o)  L.  R.  10  Q.  B.  221 ;  affirmed  on  appeal,  L.  R.  1  Q.  B.  DiT.  31. 


«  du(CT«  "^tL  tiuH?  ".luixsrs.  ^e  iaeaiaasa^  psjaUe  to 
tl>^  'VT'i^r  fA  xt^  pijiixizf.  -viii:  rgcgrgd  it.  iiuIih  ■■!  il^ 

Ovttftt&yf  cjftsu^.    T^jt  ^[ije»THk  -w^  laaL  sttden,  and 

^bj,  b^t  <amift  to  cLe  biniii  ci  a   t  iihHimi  of  Hie 

l/mii/ti  toA  We^stn^LS^a  B^nk  jks  «  Sum  jUt  liolder 

for  Tftln^.    TLaI  peraoa  p«id  ii  izito  the  London  and 

W^wtniiuUT  Bftnking  CompacT^  wiio  pwentei  it  to 

tfa«  defefidjAU,  AZkd  tker  paid  it,  notwithstandiiig  tlimt 

it  WM  cronwed  on  the  London  and  County  Bank.    The 

plaintiff  then   brought   hia   action,  treating  himiyft|f 

M  owner  of  the  cheque,  to  recorer  the  amount  of 

it   from   the  defendants,  on   the  ground  that  their 

paying  it  was  contrary  to  the  prorisions  of  21  &  22 

Vict.  e.  79.    The  court,  howeyer,  held  that  the  statute 

did  not  affect  the  negotiability  of  the  cheque;  the 

plaintiff  had  indorsed  the  cheque  so  that  the  customer 

of  tho  London  and  Westminster  Bank  had  become  a 

IjonA  fide  holder  of  it  before  it  was  presented  to  the 

d<)ff}ndttntH,  and  the  plaintiff  was  not  the  holder ;  and 

thoro  was  nothing  in  the  statute  to  giye  the  plaintiff, 

who  had  ceased  to  bo  the  holder,  any  right  of  action 

againnt  the  defendants. 

li»H...ii  ..niiu  Thn  roason  of  the  decision  may  perhaps  be  found  in 
iIhi'IhIuii.  (^})|,  fi^ot  that  the  person  who  got  payment  was  a  lawful 
hohlnr.  and  as  ho  might  in  various  ways  have  got 
imynuMit  strictly  according  to  the  crossing, — e.ff.^  by 
opening  an  account  with  the  London  and  County  Bank, 
or  paying  it  into  the  account  of  a  friend  who  banked 
lhi»ro  ho  was  allowed  to  do  directly  what  he  might 
Imvo  doiio  indirectly.  As  to  what  really  was  the  effect 
of  Iho  statute  21  ft  22  Vict.  c.  79,  it  may  be  well  to 
^uoto  tho  following  extract  from  the  judgment  of  the 
(V\irt  of  AppiHil  dolivorod  by  Lord  Cairns :— "  It  is 
anktHl,  what  thou  is  tho  efftM?t  of  the  statute  in  enabling 
Iho  i^y^H*  to  cr\uw  a  choiiuo  ?  We  think  the  answer  is 
oany.    \\  imiHHH's  caution  at  U>ast  on  the  bankers.    But 
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further,  by  its  express  words  it  alters  the  mandate,  and 
the  customer,  the  drawer,  is  entitled  to  object  to  being 
charged  with  it  if  paid  contrary  to  his  altered  direc- 
tion. This  must  often  operate  for  the  benefit  of  the 
payee  or  holder  who  had  crossed  the  cheque.  Further, 
if  in  addition  to  the  cheque  being  crossed  the  signature . 
of  the  payee  was  forged,  he  would  retain  his  property, 
....  and  could  recover  it  from  the  banker  notwith- 
standing 16  &  17  Vict.  c.  59,  which  protects  a  banker 
paying  on  a  forged  indorsement ''  (jp). 

In  consequence  of  this  decision  of  Smith  v.  Union  ProTUioni  of 
Bank  of  London  an  Act  has  however  just  been  passed  ^^^  ^  ^^^^ 
(39  &  40  Vict.  c.  81),  which  entirely  repeals  the  21  & 
22  Vict.  c.  79,  and  deals  with  the  subject  of  crossed 
cheques  more  explicitly,  and  it  definitely  provides  by 
sections  7  and  10  that  where  a  cheque  is  crossed 
generally  it  shall  only  be  paid  to  a  banker,  and  where 
crossed  specially  only  to  that  particular  banker,  and  if 
paid  otherwise  the  banker  on  whom  it  is  drawn  shall 
be  liable  to  the  lawful  owner  for  any  loss  he  may  sus- 
tain owing  to  its  having  been  so  paid.  The  student  is 
referred  to  the  Act  itself,  which  will  be  found  set  out 
in  Appendix  B. 

(/?)  L.  R.  1  Q.  B.  DiT.  35. 
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CHAPTER  VI. 

OP  SOME   PARTICTJLAR  CONTRACTS  IRRESPECTIVE  OP  ANY 
DISABILITY   OF  THE  CONTRACTINa   PARTIES. 


Matters  con- 
sidered in 
this  chapter. 


Under  this  heading  it  is  proposed  to  consider  shortly 
contracts  as  to  ships,  insurance,  patents,  copyrights,  and 
trade-marls;  contracts  with  legal  practitioners, medical 
men,  witnesses,  and  corporations,  companies,  and  in- 
stitutions; and  contracts  in  the  relations  of  master  and 
servant. 


I.  Ships.  The  statute  containing  provisions  as  to  the  registra- 

tion, ownership,  and  generally  as  to  merchant  shipping. 
Merchant  is  the  Merchant  Shipping  Act,  1854  (jj).  One  most  im- 
jgWingAct,  portaj^t  provision  in  that  statute  has  been  already- 
noticed  (r),  viz.,  that  a  registered  ship,  or  any  share 
therein,  must  be  transferred  by  bill  of  sale,  under  seal, 
in  the  form  given  therein,  and  attested  by  a  witness, 
and  registered  by  the  registrar  of  the  port  at  which 
the  ship  is  registered  ($) ;  and  this  registration  is  of 
great  importance,  for  in  the  case  of  several  mortgages, 
they  will  have  priority,  not  according  to  the  date  of  exe- 
cution, but  according  to  the  date  of  registration  (t).  On 
the  discharge  of  a  mortgage,  satisfaction  thereof  has  to 
be  entered  on  the  registry  (w). 


How  a  ship 
or  share 
therein  trans- 
ferred. 


As  to  owner- 
ship. 


As  to  ownership  in  a  British  ship,  it  is  considered  as 


(q)  17  &  18  Vict.  c.  104,  amended  by  18  &  19  Vict,  c  91 ;  25  &  26  Vict, 
c.  63 ;  30  &  31  Vict.  c.  124 ;  31  &  32  Vict.  c.  129  ;  and  32  &  33  Vict.  c.  11. 

(r)  Ante,  p.  38. 

Is)  17  &  18  Vict.  c.  104,  ss.  55,  57.  This  transfer  is  exempted  from 
stamp  duty,  as  also  are  all,agreements  between  masters  of  skips  and  seamen, 
if  made  in  the  proper  form,  17  &  18  Vict,  c  104,  s.  91. 

(0  17  &  18  Vict.  c.  104,  s.  69. 

(ti)  Sec.  68. 
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being  divided  into  sixty-fonr  eqnal  parts,  and  persons 
may  hold  one  or  more  shares,  so  only  that  the  total  number 
of  registered  holders  does  not  exceed  thirty-two ;  but 
fiye  or  less  persons  may  register  as  joint  owners  of  one 
or  more  shares,  and  as  such  be  considered  as  one  per- 
son (x).  Ships,  to  have  the  privileges  of  British  vessels, 
must  be  duly  registered,  and  a  certificate  of  the  registry 
is  given;  and  certificates  may  also  be  given  by  the 
registrar  of  ships,  authorizing  the  same  to  be  disposed 
of  or  mortgaged  out  of  the  United  Kingdom  (y). 

The  conduct  of  a  ship  during  its  voyage  is  intrusted  Power  of 
to  a  person  called  the  master,  and  he  is  invested  with  ™"j^'  voya  ^^ 
a  power  to  do  everything  necessary  to  bring  the  voyage  to  sell  or 
to  a  successful  termination.    If  it  becomes  necessary  to  ^ypo**»«<»**- 
sell  or  hypothecate  the  ship,  the  master  should,  if  he 
has  the  opportunity,  obtain  the  owner's  consent  thereto ; 
but  if  he  is  at  a  distant  English  port,  or  at  a  foreign 
port  where  the  owner  has  no  agent,  and  immediate 
payments  are  required,  he  has  power  to  borrow  money 
on  the  owner's  credit,  or  even  to  sell  or  hypothecate 
the  ship  and  cargo ;  and  if  the  cargo  is  dealt  with,  the 
owner  must  indemnify  the  merchant,  who  will  have  a 
right  either  to  take  what  his  goods  actually  fetched,  or 
what  they  would  have  fetched  had  they  been  brought 
to  their  destination  (z). 

It  must  necessarily  be  that  the  master  of  a  ship  has  Master  has 
an  unlimited  discretion  how  to  act  in  times  of  peril  J^^^ 
during  the  voyage,  and  it  may  be  sometimes  necessary 
for  the  safety  of  all  to  incur  some  loss,  e.ff.,  by  jet-  Jettison, 
tison,  which  is  the  throwing  of  goods  overboard,  which 
sink  and  are  lost ;  in  such  cases  it  would  be  manifestly 
unfair  that  the  particular  owner  should  bear  the  whole 
loss  of  what  has  been  done,  as  much  for  others'  benefit 


(j?)  17  &  18  Vict.  c.  104,  8.  37. 
(y)  Ibid.  88.  19,  76-83,  102. 

(2)  Smith's  Mercantile  Law,  8th  ed.  123,  note,  181,  411 ;    Gum  t. 
Roberts,  L.  R.  9  C.  P.  331. 
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General  mnd 

particuljur 

average. 


as  his  own,  and  the  loes  is  therefore  rateably  adjosted 
between  all  owners,  which  adjustment  is  called  general 
average.  As  distinguished  from  this,  particnlar  ayerage 
is  sometimes  spoken  of,  which  simply  arises  when  some 
particular  injury  is  done,  by  accident  or  otherwise,  not 
voluntarily,  for  the  benefit  of  all;  and  here  no  con- 
tribution to  the  loss  is  made,  but  it  has  wholly  to  be 
borne  by  the  person  to  whom  the  injured  property 
belongs  (a). 


Salvage. 


Rale  as  io 
damages  in 
the  case  of 
collision 
between  two 
ships. 


When  some  special  and  extraordinary  assistance  is 
rendered,  whereby  a  ship,  the  persons  on  it,  or  its 
cargo  are  saved,  the  persons  rendering  such  successfril 
assistance,  who  are  called  salvors,  are  entitled  to  a  com- 
pensation, which  is  called  salvage  (h).  As  to  the  per- 
sons who  may  become  entitled  to  salvage,  it  may  be 
particularly  noticed  that,  though  seamen  of  an  aban- 
doned wreck  may  be,  yet  passengers  may  not  be  (o) ; 
and  with  reference  to  the  salvage  itself,  it  is  only 
allowed  in  the  case  of  success ;  and  the  practice  is  never 
to  allow  more  than  a  moiety  for  salvage  (cQ.  In  the 
case  of  a  collision  between  two  ships,  the  rule  in  the 
Court  of  Admiralty  has  always  been  that  the  damage 
shall  be  borne  in  this  way :  the  loss  sustained  by  the  two 
vessels  is  added  together  and  divided  between  them  (0), 
and  the  Judicature  Act,  1873  (/),  specially  provides 
that  this  rule  is  still  to  continue. 


Bottomry 
bond. 


A  bottomry  bond,  strictly  speaking,  is  a  mortgage 
or  pledge  of  a  ship  by  the  owner  or  agent,  to  secure 
the  repayment  of  money  lent  for  the  use  of  the  ship ; 
and  the  conditions  of  it  are,  that  if  the  ship  is  lost,  the 


(a)  See  the  distinction  between  general  and  particular  average,  wcU 
stated  by  Lord  Kenyon  in  Bhrfdey  v.  Presgrave,  1  East,  226,  227. 

(6)  See  Brown's  Law  Diet.  319. 

(c)  The  chief  statutory  provisions  as  to  salvage  are  contained  in  17  &  18 
Vict.  c.  104,  part  8. 

(rf)  The  fncoy  Sw.  370. 

(e)  See  Griffith's  Judicature  Acts,  41,  42. 

{/)  36  &  37  Vict.  c.  66,8.  25  (9). 
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lender  loses  his  money ;  but  if  it  arrives,  then,  not  only 
the  ship  itself  is  liable,  but  also  the  person  of  the  bor- 
rower. A  security  given  on  the  cargo,  and  not  the  Respondentia 
ship,  is  also  now  generally  called  a  bottomry  bond  in-  °  ' 
discriminately  with  the  above,  though  formerly  dis- 
tinguished as  a  respondentia  bond.  Because  of  the 
risk  the  lender  of  the  money  runs  of  losing  his  money 
entirely  by  the  loss  of  the  ship,  it  has  always^been  legal, 
even  when  the  usury  laws  were  in  force,  to  reserve  any 
amount  of  interest  on  his  loan ;  and  if  there  are  several 
of  these  securities  given  during  a  voyage,  the  last  will 
generally  be  paid  first,  because,  without  the  last,  pos- 
sibly the  vessel  might  have  been  lost  altogether  {g). 

The  owner  of  a  ship  sometimes  lets  it,  or  some  part  Difference 
of  it,  for  a  particular  voyage,  which  is  done  by  means  ^^^.^^.^^ 
of  an  agreement  called  charterparty  (A),  and  sometimes  and  &  bill 
he  simply  agrees  to  carry  any  one's  goods  therein,  with-  °      *°^* 
out  letting  any  particular  part  of  the  ship,  which  is 
done  by  bill  of  lading,  which  is  simply  a  receipt  for  the 
goods  and  an  undertaking  to  carry  them,  given  by  the 
owner  or  master  (t).    A  bill  of  lading  is  a  negotiable 
instrument,  passing  by  indorsement  the  property  in  the 
goods,  and  the  indorsee  may  sue  thereon  in  his  own 
name  {k\  and  such  an  indorsement  for  value  bondfde 
without  notice  deprives  the  vendor  of  any  right  of 
stoppage  in  transitu  (Z),  unless  the  person  through  whom 
the  bill  of  lading  comes  had  no  authority  to  put  it  in 
circulation  (m).     In  respect  of  the  carriage  of  goods  Freight. 
either  by  means  of  a  charterparty  or  bill  of  lading,  a 
certain  reward  is  payable,  which  is  called  the  freight, 
and  for  which  the  shipowner  has  a  lien  on  the  goods 
provided  they  are  in  his  possession;  if,  however,  he 


(g)  See  hereon,  Smith's  Mercantile  Law,  409-414. 
(A)  See  Brown's  Law  Diet.  59. 
(0  Ibid.  46. 

(A)  18  &  19  Vict.  c.  Ill,  8.  1. 

(0  As  to  stoppage  in  transitu,  see  ante,  p.  79,  and  case  of  LicMtarrow  y. 
Mason,  there  qnot^. 
(m)  Gumey  v.  Behrend,  3  E.  &  B.  622. 

L 
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Liability  of 
8hipownen 
for  losses 
to  goods 
daring  a 
voyage. 


has  actually  demised  the  whole  ship  he  has  thiiB 
parted  with  possession  of  her  and  her  cargo,  and  has 
no  lien  (n). 

In  the  case  of  loss  of  goods  during  the  Yoyage,  the 
question  arises,  What  is  the  liability  of  the  shipowner 
or  person  carrying  the  goods  ?  At  common  law  they 
are,  like  carriers  on  land  (o),  liable  for  all  losses  except 
acts  of  God  and  the  king's  enemies,  and  the  charter- 
party  or  bill  of  lading  always  contains  a  stipulation 
exonerating  them  from  such  losses,  and  from  those 
occasioned  by  accident  of  the  seas  and  nayigation^  or 
by  fire,  as  to  which  latter  they  are  also  exonerated  by 
statute  (p),  which  also  protects  them  from  any  loss  to 
valuable  articles,  unless  notice  thereof  has  been  given 
and  their  value  declared  in  writing  (tj).  They  are  also 
exempted  from  liability  for  any  loss  or  damage  occa- 
sioned by  the  fault  or  incapacity  of  any  pilot  where  the 
employment  of  such  pilot  is  compulsory  by  law  (r). 
They  also  are  not  liable  for  any  robbery  or  embezde- 
ment  of,  or  making  away  with,  or  secreting  certain 
valuable  articles,  such  as  gold,  jewels,  &c.,  happening 
without  their  privity  or  default  (a) ;  and  they  are  not 
liable  in  respect  of  any  personal  injuries,  either  alone 
or  with  loss  to  ships  or  goods  to  an  aggregate  amount 
beyond  £15  per  ton  of  their  ship's  tonnage,  nor  in 
respect  of  injuries  to  ships  or  goods  (whether  there  be 
in  addition  personal  injuries  or  not),  to  an  aggregate 
amount  beyond  £8  per  ton  of  the  ship's  tonnage, 
where  the  loss  or  damage  arises  without  their  default 
or  privity  (t). 


II.  Insurance.       Insurance   (or  assurance)  has  been  defined  as    a 


(n)  Brown's  Law  Diet.  170,  tit.  "Freight." 

(o)  As  to  whose  liability,  see  ante,  pp.  92-95. 

\,p)  17  &  18  Vict,  c  104,  8.  503. 

Cq)  Ibid. 

(r)  Ibid.  8.  388. 

(s)  Ibid.  8.  503. 

(0  25  &  26  Vict.  c.  63,  s.  54. 
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security  or  indemnification  given  in  consideration  of  a 
stun  of  money  against  the  risk  of  loss  from  the  happen- 
ing of  certain  events  (i^),  but  this  definition,  though 
explaining  the  primary  object,  cannot  be  considered  as 
accurate  when  applied  to  life  insurance,  as  will  be  pre- 
sently explained.  Insurance  may  be  of  three  kinds,  Three  kimu. 
viz.,  life,  fire,  and  marine,  and  as  we  have  just  consi- 
dered the  subject  of  ships,  it  will  be  convenient  to  con- 
sider the  last  first,  as  relating  thereto. 


Marine  insurance  is  generally  undertaken  by  certain  Marine 
persons  who  are  called  underwriters,  who  subscribe  the  '°*°'^"***'' 
policy,  each  indemnifying  for  the  amount  set  opposite 
his  name.    The  policy  is  of  a  very  ancient  form  (there 
seems  no  object  in  setting  it  out  in  a  work  like  the 
present),  and  the  insurance  may  be  either  for  a  par- 
ticular voyage,  or  for  a  certain  period,  in  which  latter 
case  it  is  called  a  time  policy.    There  are  generally  in 
policies  certain  things  expressly  warranted,  6.^.,  the 
time  of  sailing,  and  the  safety  of  the  ship,  and  if  there 
is  any  untruth  in  any  such  warranties  the  insured  can- 
not recover,  even  although  the  point  warranted  was 
not  of  any  material  importance.    There  are  also  three  Three  things 
things    impliedly  warranted    in    every    policy,  viz.,  j^^^^^^j  .^^ 
(1)  That  no  deviation  shall  be  made  from  the  proper  a  marine 
course  of  the  voyage ;  (2)  that  the  vessel  is  seaworthy  ^^*^^' 
at  that  time;  and  (3)  that  reasonable  care  shall  be 
taken  to  guard  against  risks ;  and  a  breach  of  any  of 
these  three  implied  warranties  will  furnish  a  good 
defence  to  an  action  on  the  policy.  On  a  loss  occurring 
the  underwriters  are  liable  for  the  whole  amount  for 
which  they  have  underwritten  the  policy,  but  if  the 
ship  or  cargo  is  not  totally  destroyed,  but  may  become 
so,  then  they  are  only  liable  for  the  whole  amount  if 
the  owner  abandons  it  within  a  reasonable  time  (x). 


(u)  Brown's  Law  Diet.  191. 

(x)  See  hereon  generally^  Amould  on  Marine  Insurance. 

L  2 
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Contracts  of        A  contract  of  marine  insurance  is  therefore  simply 
firelnsurance   *^^  purely  a  contract  of  indemnity.  So,  also,  is  eqnidly 
are  entirely      a  contract  of  fire  insurance ;  it  is  simply  a  contract  in 
i^ttdemnUy?^     Consideration  of  certain  annual  sums  paid  by  way  of 
premium  to  indemnify  the  person  insuring  against  any 
loss  that  may  happen  from  fire,  and  if  no  fire  happens 
Bat  a  contract  there  can  be  no  claim  under  the  policy.    But  a  con- 
ance  V^ou'    ^^^^^  ^^  ^^^^  insurance  is  totally  diflferent,  for,  as  decided 
DaOfy  y.  India,  in  the  Well  knowu  case  of  Dalby  y.  India  and  London 
4-c.,  Assurance  jjf^  Assurance  Company  (y),  it  is  a  contract  to  pay  a 
^  certain  sum  of  money  on  the  death  of  a  person  in  con- 

sideration of  the  due  payment  of  a  certain  annuity  for 
his  life,  and  is  not  a  mere  contract  of  indemnity ;  so 
that  if  one  person  has  insured  another's  life,  although 
by  that  other's  death  he  may  not  have  sustained  the 
slightest  damage,  he  is  yet  entitled  to  recoyer  on  the 
To  enable  a      policy.  A  mere  wager  policy,  however,  cannot  be  good, 
I!^^ano*ther'8  ^r  it  is  uecessary  that  every  person  insuring  another's 
life  he  must     jife  ghould  havc  had  an  interest  therein  at  the  time  of 
insurable         cfiectiug  the  insurance  (2),  and  the  name  of  the  person 
interest  in  it     interested  therein   is  to  be  inserted  in  it  (a);   but 

tkX,  tne  time 

although  that  interest  afterwards  terminates  the  policy 
may  be  kept  up  and  recovered  on.  Thus  if  a  creditor 
insures  his  debtor's  life,  though  he  is  afterwards  paid, 
yet  he  can  recover  from  the  insurance  office.  No  more 
than  the  insurable  interest  at  the  time  of  effecting 
a  policy  can  be  recovered,  and  if  several  policies  are 
effected  with  different  offices,  the  insured  can  recoyer 
no  more  from  the  insurers,  whether  on  one  policy  or 
many,  than  the  amount  of  his  original  insurable 
interest  (b). 

A  person  may       The  Act  14  Gco.  3,  c.  48,  which  requires  a  person  to 

insure  his  own 

life. 

(y)  15  C.  B.  365  ;  overruling  Godsall  v.  Boldero,  9  East,  72. 

(;)  14  Geo.  3,  c.  48,  s.  1.  A  like  provision  is  made  as  to  marine  insur- 
ance by  19  Geo.  2,  c.  37,  which  however  does  not  apply  to  foreign  ships,  ao 
that  a  wager  policy  as  to  them  is  good. 

(a)  14  Geo.  3,  c.  48,  s.  2. 

(6)  H<Mon  V.  West,  3  B.  &  S.  579. 
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have  an  insurable  interest  in  the  life  he  insures,  does 
not  at  all  prevent  persons  insuring  their  own  lives,  and 
though  a  husband,  parent,  or  child,  has  not  (unless  he 
or  she  has  some  interest  in  property  dependent  on  his, 
her,  or  their  life)  an  insurable  interest  in  the  lives  of  a 
wife,  child,  or  parent,  yet  a  wife  has  an  insurable  in-  a  wife  may 
terest  in   her  husband's  life   (c).      By   the  Married  |j^*"^  ^f^ 
Women's  Property  Act,  1870  (i),  it  is  provided  that  a  pro^si^n  ^f 
married  woman  may  effect  a  policy  of  insurance  upon  33  &  34  vict. 
her  own  life,  or  the  life  of  her  husband  for  her  sepa-  ^-  ^^'  ^'''^°- 
rate  use ;  and  a  policy  of  insurance  by  a  married  man 
on  his  own  life,  if  so  expressed  on  its  face,  may  enure 
as  a  trust  for  the  benefit  of  his  wife  and  children  or 
any  of  them,  and  as  a  trust  not  be  subject  to  the  con- 
trol of  the  husband  or  his  creditors ;  but  if  it  has  been 
effected  for  the  purpose  of  defrauding  creditors  they  are 
entitled  to  receive  out  of  the  sum  secured  an  amount 
equal  to  the  premiums  paid. 

In  effecting  any  policy  of  insurance,  whether  life,  There  mast 
fire,  or  marine,  it  is  material  that  there  should  be  no  ^  °®  *^®°: 
concealment  on  the  part  of  the  person  effecting  the  in-  effecting  a 
surance.     Concealment  in   the  law  of  insurance  has  ^^^^J- 
been  defined,  as  '^  the  suppression  of  a  material  fact 
within  the  knowledge  of  one  of  the  parties  which  the 
other  has  not  the  means  of  knowing,  or  is  not  presumed 
to  know  "  (e).     The  maxim  of  caveat  emptor  (f)  does 
not  at  all  apply  to  the  contract  of  insurance,  for  the 
person  effecting  an  insurance  must  state  everything, 
not  what  he  believes  to  be,  but  which  is  in  fact  mate- 
rial to  the  question  of  the  insurance ;  and  if  anything 
material,  or  which  might  operate  to  influence  the  rate  of 
premium,  is  withheld,  it  will  vitiate  the  policy  {g). 


(c)  Reed  y.  Royal  Exchange  Co.,  Peake  Add.  Ca.  70. 
(cO  33  &  34  Vict.  c.  93,  s.  10. 

(e)  Amoald  on  Marine  Insurance,  509. 

(f)  As  to  which,  bee  ante,  p.  84. 

(g)  See  Banyon  on  Life  Afisurance,  29 ;  and  uee  also  Carter  v.  Boehm, 
1  S.  L.  C.  555,  and  notes. 
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life  yAicj. 


IrrespectiTe  of  any  oonditkm  in  a  poliGj  of  life  in- 
snrance,  on  principles  of  public  policy,  if  a  person  who 
has  efiected  a  policy  of  insorance  on  his  own  life,  after* 
wards  dies  by  the  hands  of  jnstice,  or  commits  soieidey 
unless,  in  the  latter  case,  he  was  insane,  and  not  ae- 
countable  for  his  acts,  the  policy  is  vitiated,  and  hifl 
representatires  cannot  recover  the  amount  thereolL 
But  in  addition  to  this  it  is  the  universal  practice  of 
insurance  companies  to  insert  in  their  policies  condi- 
tions vitiating  them  on  such  events,  and  such  words 
may  be  made  use  of  as  to  make  it  of  no  difference  in 
the  case  of  death  by  a  person's  own  hand,  whether  he 
was  sane  or  insane  at  the  time.  It  is  important,  how- 
ever, to  note,  that  in  the  absence  of  any  condition  on 
the  point,  the  rule  of  the  common  law  is,  that  whether 
the  amount  of  the  policy  can  be  recovered  or  not, 
depends  on  the  question  of  whether  or  not  the  p&rwm 
was  at  the  time  responsible  for  his  own  acts  (&). 

That  (by  statutes)  (t)  life  and  marine  policies  may 
now  be  assigned,  has  been  previously  noticed  (i). 


HtatiiU>  of 
MuDuiMiIies. 


III.  VAienia.  A  patent  may  be  defined  as  a  grant  from  the  Grown 
by  letters-patent,  of  the  exclusive  privilege  of  making, 
using,  exercising,  and  vending,  some  new  invention  (I). 
Anciently,  the  prerogative  that  was  vested  in  the  Crown 
of  granting  such  an  exclusive  right  was  much  abused, 
and  in  consequence  was  passed  an  Act  known  as  the 
Statute  of  Monopolies  (m),  whereby  the  granting  of  such 
monopolies  was  declared  illegal,  with  certain  excep- 
tions; and  by  force  of  this  and  subsequent  statutes, 
the  law  now  is  that  a  patent  may  be  granted  in  respect 
of  a  new  manufacture  for  a  period  of  fourteen  years ; 

mjm/w '''*'''*  and,  if  advisable,  that  term   may  be  prolonged  for  a 

hv  gri'iiitcti.       ; 

(A)  See  hereon,  Bunyon  on  Life  Assurance,  70-79. 

(i)  30  &  31  Vict,  c  144,  and  31  Vict.  c.  8G. 

Ik)  See  ante,  p.  117. 

(0  Williams'  Personal  Property,  245. 

(m)  21  Jac.  1,  c.  3. 


Term  for 
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further  period  of  seven  or  fourteen  years  (n).  The  in- 
ventor has  to  file  a  specification,  describing  accurately 
the  nature  of  his  invention,  and  to  pay  certain  stamp 
duties;  and  by  the  Patent  Law  Amendment  Act, 
1852  (o),  a  register  of  patents  has  to  be  kept,  which  is  ^  register  of 

>  ^.  ,.         ,       .1  ,i.  .      •  patents  has 

open  to  inspection  by  the  public  on  payment  of  a  cer-  to  be  kept. 
tain  fee.      A  patent  is  assignable,  and  though  the 
assignment  is  usually  by  deed,  it  does  not  seem  neces- 
sary that  it  should  be  (p),  and  all  assignments  of 
patents  have  to  be  registered. 

For  the  infringement  of  his  patent,  the  patentee  has 
a  remedy  both  by  an  action  for  damages  and  also  for 
an  injunction  to  restrain  the  further  infringement. 

Copyright  is  defined  as  the  sole  and  exclusive  liberty  iv.  Copyright. 
of  multiplying  copies  of  an  original  work  or  composi- 
tion, which  exists  in  its  author  or  his  assignees  (q). 
By  the  Copyright  Act  (r),  it  is  provided  that  this  right  Term  for 
shall  exist  for  the  natural  life  of  the  author,  and  seven  ^ght  exiitsl 
years  from  his  decease,  or  for  an  entire  term  of  forty- two 
years,  whichever  is  longest.   Besides  copyright  in  books, 
copyright  exists  for  various  terms  in  music,  engravings, 
photographs,  and  various  ornamental  and  useful  de- 
signs (s).    If  an  article  is  written  for  such  a  work  as 
an  encyclopsBdia,  and  paid  for  by  the  proprietor,  the 
copyright  will  be  in  him ;  but  after  a  period  of  twenty- 
eight  years,  the  right  of  publishing  such  article  will 
revert  back  to  the  author  for  the  remainder  of  the 
period  for  which  copyright  is  allowed  (t). 

The  right  of  property  in  copyright  must  be  regis- 


(n)  5  &  6  Wm.  4,  c.  83,  s.  4,  amended  by  2  &  3  Vict.  c.  67,  and  7  &  8 
Vict.  «.  69,  88.  2,  4. 
(o)  15  &  16  Vict  c.  83,  s.  39. 
(/))  Williams*  Personal  Property,  244. 
Iq)  Brown's  Law  Diet.  92. 
(r)  5  &  6  Vict.  c.  45,  8.  3. 
Is)  See  Williams'  Personal  Property,  261-263. 
(0  5  &  6  Vict.  c.  45,  8.  18. 
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Copyright 
assignable 
by  a  mere 
entry  in  the 
register. 


tered  at  Stationers'  Hall,  and  the  same  is  afterwards 
assignable  by  an  entry  there  of  the  transfer  in  the 
form  given  by  the  Act,  and  the  registry  is  open  to  in- 
spection on  payment  of  a  small  fee  (u).  For  the  in- 
fringement of  his  copyright,  the  same  remedies  are  open 
to  the  author  as  have  before  been  mentioned  to  be  open 
to  a  patentee  {x). 


property  in  a 
trade-mark. 


v.  Trade-  A  trade-mark  may  be  defined  as  some  particular  mark 

marks.  ^^  signification  adopted  by  a  trader  to  identify  certain 

goods.  It  is  frequently  said  that  there  cannot  be  any 
property  in  a  trade-mark,  but  it  would  appear  to  be  more 
There  may  be  correct  to  Say  that  there  may  be  a  certain  qualified  kind 
a  qualified  of  property  in  it,  provided  it  has  been  used  by  the  trader 
as  his  trade-mark  and  become  generally  biown  in  his 
trade  as  such  (y).  For  the  infringement  of  a  trade- 
mark the  same  remedies  are  open  to  the  proprietor  of 
it  as  are  open  to  a  patentee  for  infringement  of  his 
patent,  or  to  an  author  for  infringement  of  his  copy- 
right, i.e.y  to  maintain  an  action  for  damages,  and  also 
for  an  injunction  to  prevent  the  further  infringe- 
ment (z). 


What  it  was 
formerly 
necessary  to 
prove  in  an 
action  for 
infringement 
of  a  trade- 
mark. 

Trade-marks 
Registration 
Act,  1875. 

Sec.  1. 


Until  lately,  to  enable  a  person  to  maintain  an  action 
for  the  infringement  of  a  trade-mark  what  it  was  neces- 
sary was  for  him  to  prove  was  his  user  of  it,  that  it 
had  become  well  known  in  the  trade  as  his  trade-mark, 
and  that  the  defendant  had  unlawfully  adopted  or  in  some 
way  infringed  it ;  but  by  the  Trade-marks  Begistration 
Act,  1875  (a)  it  has  been  provided  that  ''  a  registry  of 
trade-marks  as  defined  by  this  Act,  and  of  the  pro- 
prietors thereof,  shall  be  established  under  the  super- 
intendence of  the  Commissioner  of  Patents ;  and  from 


(u)  5  &  6  Vict.  c.  45,  ss.  11,  19.  20. 

(j)  Ante,  p.  151. 

(y)  Leather  doth  Co.  v.  American  Leather  Cloth  Co.,  11  H.  of  L.  Cas. 
523. 

(^)  See  generally  as  to  iDfriogemont  of  patents,  copyright,  and  trade- 
marks, Sneirs  Princij)les  of  Equity,  495-502. 

00  38  &  39  Vict.  c.  91. 
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and  after  the  1st  of  July,  1876,  a  person  shall  not  be 
entitled  to  institute  any  proceeding  to  prevent  the 
infringement  of  any  trade-mark  as  defined  by  this  Act, 
until  and  nnless  such  trade-mark  is  registered  in  pur- 
suance of  this  Act "  (b) ;  that  "  a  trade-mark  must  be  Sec.  2. 
registered  as  belonging  to  particular  goods  or  classes 
of  goods,  and  when  registered  shall  be  assigned  and 
transmitted  only  in  connection  with  the  goodwill  of 
the  business  concerned  in  such  particular  goods  or 
classes  of  goods,  and  shall  be  determinable  with  such 
goodwill,  but  subject  as  aforesaid,  registration  of  a 
trade-mark  shall  be  deemed  to  be  equivalent  to  puhlio  u$e 
of  such  mark  "  (c)  ;  and  that  "  the  registration  of  a  Sec.  3. 
person  as  first  proprietor  of  a  trade-mark  shall  be 
prima  fade  evidence  of  his  right  to  the  exclusive  use 
of  such  trade-mark,  and  shalL  after  the  expiration 
of  five  years  from  the  date  of  such  registration,  be 
deemed  conclusive  evidence  of  his  right  to  the  exclu- 
sive use  of  such  trade-mark,  subject  to  the  provisions 
of  this  Act  as  to  its  connection  with  the  goodwill  of  a 
business  "  {d).  No  trade-mark  of  a  nature  similar  to  Sec  6. 
one  already  registered,  or  very  nearly  resembling  the 
same,  is  to  be  registered  without  special  leave  of 
the  court,  in  respect  of  the  same  goods  or  class  of 
goods  {e). 

What  it  is  necessary,  therefore,  now  in  an  action  for  what,  there- 
the  infringement  of  a  trade-mark  for  the  plaintiff  to  ^^^^l^  "  °*^' 
prove  is,  that  the  trade-mark  is  duly  registered  (/),  and  prove. 
that  it  has  been  infringed  by  the  defendant ;  and  this  is 
only  at  first  prima  facie  evidence,  but  after  five  years 
will  be  conclusive  evidence  of  the  plaintiff's  right  to 
the  trade-mark. 


(6)  Sec.  1. 

(c)  Sec.  2. 

(d)  Sec.  3. 

(e)  Sec.  6. 

(/)  And  of  this  the  certificate  of  the  registrar  is  sufficient  evidence 
(sec.  8). 
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Warranty  As  has  before  been  noticed  {g\  it  is  proyided  by 

S'^w  statute  (A),  that  if  any  article  is  sold  with  a  trado-maifc 
with  a  trade-  theroon,  a  warranty  is  implied  that  the  same  is  genuine 
mark  on  them.  ^^^  j^^^  unloss  the  Contrary  is  expressed  in  some 

writing  signed  by  or  on  behalf  of  the  Tender,  and 
delivered  to,  and  accepted  by,  the  yendee. 

vi.  Legal  Legal  practitioners  may  be  either  barristers,  special 

practitioner*,  pj^^jg  ^qj  ^\^  4]^^  Ij^j.^  Certified  conveyancerSy  or  soli- 
citors. The  three  latter  may  recorer  their  fees,  but 
Barruters  the  first  may  not,  their  acting  being  deemed  of  a  Yolnn- 
thefr**  fe!wr««d  tary  nature,  and  their  fees  merely  in  the  light  of 
are  not  liable  honorary  payments ;  and  it  follows  from  this,  that  no 
ornegigence.  ^^j^^^  j^^^  against  them  for  negligence  or  nnskilful- 

ness  (i). 


Position  of  In  the  absence  of  an  express  contract,  the  agreement 

cHent.""^  "^^    ^^  *  ^^^^^^  ^^^  ^^^  solicitor  is  to  pay  him  for  his  ser- 
vices the  ordinary  and  usual  charges,  which  are  regu- 
lated chiefly  by  the  time  occupied  in  attendances,  and 
by  the  length  of  documents ;  and  beyond  this,  in  par- 
ticular cases,  any  special  skill  or  trouble  may  be  taken 
into  consideration  (k).    The  client  is  entitled  to  the 
personal  advice  of  the  solicitor,  though  if  a  clerk  sees 
the  client  and  has  continual  opportunities  of  conferring 
with  his  principal,  this  is  sufficient  (Z).     To  entitle  a 
Solicitor  must  solicitor  to  rccover  his  bill  of  costs  he  must  have  had 
shjiwd^biii  a     *  Certificate  to  practise  during  the  time  the  work  was 
month  before    doue,  and  it  is  also  necessary  for  him  to  deliver  a  signed 
bayf 'oSti.  tiU,  or  a  bill  with  a  letter  signed,  a  calendar  month 
before  bringing  the  action  (m),  unless  he  obtain  leave 


{g)  See  ante,  p.  84. 

(A)  25  &  26  Vict.  c.  88,  ss.  19,  20. 

(t)  It  may  be  noticed  that  a  bill  was  this  year  (1876)  introduced  into 
the  House  of  Commons,  having  for  its  object  certain  alterations  in  the 
position  of  barristers,  but  it  was  rejected  by  a  large  majority. 

{k)  Sec  33  &  34  Vict.  c.  28,  s.  18. 

(/)  JIupkinson  v.  Smithy  1  Bing.  13. 

(/n)  6  &  7  Vict.  c.  73,  s.  37.  And  in  this  bill  he  must  state  the  items ; 
it  is  not  sufficient  to  put  a  gross  sum. 
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to  commence  the  action  before,  which  he  may  do  on 
the  ground  that  the  client  is  about  to  leave  England, 
become  bankrupt,  liquidate,  compound  with  his  cre- 
ditors, or  do  any  other  act  that  may  be  prejudicial  to 
the  solicitor  (n) ;  in  any  action,  also,  brought  by  a  client 
against  his  solicitor  the  latter  may  set  off  the  amount 
of  his  costs,  though  the  month  has  not  expired,  and 
even  though  they  have  not  been  delivered,  provided  he 
delivers  them  before  trial  (o).    A  solicitor  may  now  also  A  solicitor 
enter  into  a  contract  with  his  client  for  remuneration  ^*er°hito  a 
in  some  way  other  than  by  his  ordinary  charges  {e.g^  contract  for 
by  commission),  but  such  agreement  must  bo  in  writing,  bJ^wmmiMlon 
and  if  in  respect  of  any  action,  must  be  submitted  to  ©r  otherwise. 
a  taxing-master  for  approval  before  anything  can  be 
received  under  it ;  any  agreement  for  payment,  how- 
ever, only  in  the  case  of  success  is  voidy  and  any  stipu- 
lation that  the  solicitor  is  not  to  be  liable  for  negligence 
is  also  void  (p).    A  solicitor  could  always  take  a  security 
from  his  client  for  costs  already  incurred,  and  he  can 
now  also  do  so  for  costs  to  be  incurred  (j). 

The  court  or  a  judge  before  whom  any  action,  matter, 
or  other  proceeding  has  been  heard  has  power  to  order 
the  solicitor's  costs  to  be  made  a  charge  on  the  property 
recovered  or  preserved  by  the  solicitor's  acts  (r). 

It  is  the  duty  of  a  solicitor  to  conduct  his  client's  The  dnty  of 
case  with  ordinary  skill  and  due  expedition  to  its  con-  *  *^"*^"^''- 
elusion ;  and  if,  having  commenced  any  proceedings,  he 
refuses  to  continue  them,  he  will  not  be  entitled  to  his 
costs,  unless  specially  justified  by  circumstances  in  so  When  he  may 
doing,  e.g,,  if  the  cUent  denies  that  he  is  Uable  to  pay  JS^n"^ 
the  costs  already  incurred,  here  the  solicitor  may  dis-  he  has  com- 
continue  and  bring  an  action  for  such  costs  {$).    If  a  "'''''^• 

(n)  38  &  39  Vict,  c  79. 

(o)  Brown  v.  TUiU,  31  L.  J.  (C.P.)  2Ca. 

(/?)  33  &  34  Vict.  c.  28,  ss.  4-15. 

(7)  Ibid.  8.  16. 

(r)  23  &  24  Vict.  c.  127,  s.  28. 

(9)  Hnwks  y.  CQitrell,  3  U.  &  N.  243. 
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When  negli- 
gence of 
solicitor  may 
be  set  ap  «s 
a  defence  to 
an  action  for 
his  costs. 


solicitor,  in  the  course  of  his  acting,  does  not  conduct 
his  client's  business  with  ordinary  diligence,  but  is 
guilty  of  some  gross  default,  negligence,  or  ignorance, 
whereby  his  client  is  injured,  he  is  liable  to  an 
action  (/),  but  he  is  not  liable  for  a  mistake  on  some 
doubtful  point  of  law  («).  A  solicitor  employing  an 
agent  is  liable  to  his  client  for  that  agent's  negligence. 

With  regard  to  a  solicitor's  negligence,  the  rule  has 
been  long  settled  to  be  that  if  he  brings  an  action  to 
recover  the  amount  of  his  bill,  his  negligence  cannot 
be  set  up  as  a  defence  to  the  action,  unless  the  negli- 
gence has  been  of  some  such  extreme  kind  that  the 
client  has  obtained,  and  can  obtain,  no  benefit  what- 
ever from  his  services ;  and  that  where  the  client  has 
derived,  or  may  derive,  some  benefit  firom  what  the 
solicitor  has  done,  although  a  great  part  of  the  benefit 
he  ought  to  have  derived  may  have  been  lost  to  him, 
yet  this  will  merely  go  to  reduce  the  amount  of  the 
demand,  and  a  cross-action  must  be  brought  by  the 
client  for  the  negligence  complained  of  {x).  It  is  pre- 
sumed, however,  that  this  is  not  so  now,  for  as  by  the 
Judicature  Act,  1875,  as  is  hereafter  noticed  (y),  any- 
thing may  be  set  off,  even  although  sounding  in 
damages,  it  would  seem  that  any  negligence  may 
now  be  set  up,  although  the  client  has  derived  some 
benefit  (z). 


Position  of 
a  solicitor 
dealing  with 
his  client. 


A  solicitor  is  not  absolutely  incapable  of  buying  firom, 
or  selling  to,  or  otherwise  contracting  with  his  client ; 
but  if  he  does  so,  it  is  incumbent  on  him,  on  the  con- 
tract being  called  in  question,  to  shew  either  that  the 
contract  was  perfectly  fair,  or  that  the  client  had  sepa- 


(0  See  Godfrey  v.  DaiUm,  6  Bing.  460,  467. 
(u)  Kanp  V.  Burt,  4  B.  &  A.  424. 
(x)  Chitty  on  Contracts,  518,  519. 
(y)  38  &  39  Vict.  c.  77,  Order  xix.  r.  3,  post,  p.  209. 
(z)  As  to  what  will  amount  to  negligence  in  a  solicitor,  see  Chitty  on 
Contracts,  521-524. 
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rate  and  independent  advice,  and  if  he  cannot  shew 
this,  it  will  be  set  aside  (a). 

Although  a  witness  who  is  subpoenaed  to  attend  a  Witness's 
trial  has  a  claim  for  his  expenses,  and  when  called  to  ei^I^^'^js 
give  an  opinion  and  not  to  speak  to  a  fact  for  his  loss  not  against 
of  time  (6),  his  claim  is  not  against  the  solicitor  in  the  *  *  ^  ^^^^^^' 
action,  but  against  the  party  on  whose  behalf  he  is 
subpoenaed  (c).     The  remedy  of  a  sheriffs  bailiflf,  how-  But  a 
ever,  who  executes  process  in  an  action,  is  not  against  **'"^*^®  "• 
the  client,  but  against  the  solicitor  {d). 


Medical   men  may  be  either   physicians,  surgeons,  vii.  Medical 
apothecaries,  or  chemists  and  druggists.     As  to  the  ^^^' 
latter  their  duty  is  simply  to  prepare,  dispense,  and 
sell  medicines,  and    they  cannot  recover  for  advice. 
As  to  the  three  former  they  can  recover  their  fees, 
provided  they  are  duly  registered  under  the  Medical  21  &  22  Vict. 
Act  (e),  and  provided  also,  as  to  physicians,  that  they  ^*  ^' 
are  not  prohibited  by  the  by-laws  of  any  college  of 
physicians  from  so  doing  (/).   An  ordinary  practitioner, 
however,  only  registered  under  the  Medical  Act,  and 
not  holding  any  other  qualification,  cannot  recover  for 
medicines  and  attendance  except  in  a  surgical  case,  and 
if  a  medical  man  is  guilty  of  such  a  want  of  reasonable 
care  or  skill  that  his  patient  receives  no  benefit,  he 
cannot  recover  his  fees,  and  he  is  liable  to  an  action 
by  the  patient  for  negligence,  even  though  he  was  not 
called  in  by  such  patient,  or  was  not  to  be  remunerated 
by  him  (ff). 

Every  person  subpoenaed  as  a  witness  is  entitled  to  viii.  Wit- 


nesses. 


(a)  The  subject  of  the  dealings  of  a  solicitor  with  his  client  belongs 
more  especially  to  equity,  and  the  student  is  referred,  for  further  informa- 
tion thereon,  to  Snell's  Principles  of  Equity,  403,  404. 

(6)  See  post,  p.  158. 

(c)  Lee  V.  Everest,  2  H.  &  N.  285. 

(d)  Brewer  v.  Jones,  10  Ex.  655. 

(e)  21  &  22  Vict.  c.  90,  amended  by  23  Vict.  c.  7. 
If)  Chitty  on  Contracts,  530,  531. 

(g)  See  generally  as  to  torts  arising  peculiarly  from  negligence,  post, 
part  ii.  ch.  yi. 
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When  a 
witness  is 
entitled  to  be 
psid  for  loss 
of  time. 


be  paid  a  reasonable  sum  for  his  expenses  of  going  to, 
staying  at,  and  returning  from  the  trial,  and  this  snm 
mnst  be  paid  or  tendered  him  at  the  time  of  his  being 
served  with  his  snbpcBna,  otherwise  he  is  not  bound  to 
attend.  If  a  witness  lives  within  the  bills  of  mortality 
it  is  sufficient  to  give  him  a  nominal  snm  with  his 
snbpcBna,  usually  one  shilling  (&).  If  a  witness  who 
is  not  paid  a  proper  sum  for  his  expenses,  yet  chooses 
to  attend,  he  is  justified  in  refusing  to  be  sworn  until 
his  expenses  have  been  paid  (t). 

But  though  a  witness  is  alwa3n3  entitled  to  his  ex- 
penses, yet  he  is  not  entitled  to  be  paid  for  his. loss  of 
time  unless  he  is  a  witness  called,  not  to  give  evidence 
upon  some  matter  of  &ct,  but  of  opinion,  e.g.^  an 
expert,  and  then  he  is  so  entitled  (i). 

Service  of  a  subpoBua  on  a  witness  must  be  personal, 
and  the  remedy  against  a  witness  for  not  attending  on 
his  subpoena  is  either  by  attachment  for  contempt  of 
court  in  not  obeying  the  subpoBua,  which  is  a  process  of 
the  court,  or  by  an  action  for  damages  (Z). 


tionii,  com- 
|)anics  and 
institutions. 


IX.  Corpora-  A  Corporation  is  some  legal  body  always  known  by 
the  same  name,  and  perpetually  preserving  its  identity, 
and  it  may  be  either  a  corporation  sole,  e.g.y  a  bishop ;  or 
a  corporation  aggregate,  that  is,  one  composed  of  many 
persons,  e.g.^  some  company  incorporated  by  Act  of 
Parliament  (m).  Corporations  aggregate  may  be  created 
either  by  Act  of  Parliament,  charter,  or  letters  patent, 
and  the  great  peculiarity  as  to  their  contracts  is  that 
generally  speaking  they  must  be  under  their  common 
seal.  To  this  rule  there  are,  however,  exceptions,  which 
may  chiefly  be  stated  to  be  contracts  comprising  some 


(A)  Chitty  on  Contracts,  542. 

(0  Ibid. 

\k)  See  Webb  v.  Page,  1  C.  &  R.  23 ;  Leey.  Everest^  2  H.  &  N.  285. 

(/)  See  also  as  to  witnesses,  post,  part  3,  ch.  ii.,  on  Evidence. 

(m)  Williams'  Personal  Property,  218. 
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matter  of  everyday  occurrence,  or  of  such  a  nature  as  to 
be  actually  necessary,  these  being  valid,  though  not 
under  the  common  seal  (n) ;  thus,  in  the  case  just 
cited,  it  was  held  that  the  guardians  of  a  poor-law 
union  who  had  given  orders  to  a  tradesman  to  supply 
and  put  up  water-closets  in  the  union  workhouse,  which 
he  had  accordingly  done,  could  not  afterwards  defend 
themselves  in  an  action  brought  for  the  price  by  shew- 
ing that  there  was  no  contract  under  seal,  as,  for  the 
purposes  for  which  the  guardians  were  made  a  corpora- 
tion, it  was  necessary  that  they  should  provide  such 
articles. 

Companies  may  be  either  unlimited  or  limited,  and  Differences 
now  any  company  consisting  of  seven  or  more  persons  {5^]^^^^^ 
may,  and  if  more  than  twenty  persons  must,  be  regis-  unlimited 
'tered  (o).    An  unlimited  company  is  simply  a  combina-  ^™P*^*^ 
tion  of  several  persons  together  for  some  business,  and 
the  members  stand  in  the  position  of  ordinary  partners, 
and  liable  to  an  unlimited  degree  to  all  the  debts  of  the 
partnership,  and  the  ordinary  partnership  rules  will 
generally  apply  to  them  (p).    A  company  may,  how- 
ever, be  limited  if  duly  registered  as  such  (q\  and 
the  members  are  then  only  liable  to  the  extent  of  their 
different  shares ;  so  that  any  person  contracting  with 
such  a  company  must  only  look  for  payment  to  the 
assets  of  the  company. 

Any  contracts  made  by  a  registered  company  need 
only  be  under  such  company's  seal  when  the  same 
would,  if  made  by  a  private  person,  require  a  seal; 
where,  if  made  by  a  private  person,  writing  would  be 
necessary,  signature  by  some  person  authorized  by 
the  company  is  sufficient ;  and  where  no  writing  would 
be  necessary  if  made  by  a  private  person,  the  contract 

(n)  Ciarke  y.  Cuckfield  Union,  21  L.  J.  (Q.B.)  349. 
(o)  25  &  26  Vict.  c.  89,  ss.  4,  6. 
(p)  For  which  see  ante,  p.  107  et  aeq, 
(9)  25  &  26  Vict.  c.  89. 
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Liability  in 
respect  of 
contracts  on 
behalf  of 
charities  and 
institutions 
generally. 


may  be  made  by  parol  by  some  person  authorized  by 
the  company  (r).  Shares  in  a  registered  company 
may  be  transferred  by  deed  dnly  registered  at  the 
company's  office,  or,  in  the  case  of  snch  a  company 
limited  by  shares,  when  shares  are  folly  paid  np,  by 
simple  delivery  of  share  warrants  (s). 

With  regard  to  contracts  made  with  persons  acting 
on  behalf  of  institutions  and  associations,  snch  as 
charities,  clubs,  and  the  like,  the  mle  is  that  the 
persons  making,  or  authorizing  the  making  of,  the 
contract  are  the  persons  liable,  unless,  indeed,  the 
other  party  has  specially  agreed  that  he  will  look  for 
payment  only  to  the  assets  of  the  institution.  And 
this  rule  applies  to  all  miscellaneous  undertakings,  it 
being  always  a  question,  when  a  person  disputes  his 
liability,  whether  he  in  any  way  authorized  what  has 
been  done  so  as  to  make  himself  liable.  Thus,  if  a 
person  becomes  one  of  a  committee  of  direction  of 
any  such  undertaking  or  institution,  this  will  be 
evidence  to  shew  that  he  has  made  himself  liable  for 
goods  supplied  for  its  purposes,  even  although  he 
himself  did  not  give,  or  assist  in  giving,  the  particular 
order  in  question  (t).  The  mere  fact,  however,  of  a 
person  being  a  member  of  a  committee  of  management 
will  not  always  in  itself  serve  to  render  him  liable ;  it 
is  only  evidence  of  his  having  authorized  the  making 
of  the  contract.  Thus,  where  wine  for  a  club  had 
been  ordered  by  the  house  steward  of  a  club  according 
to  the  directions  of  the  committee  of  management,  in 
an  action  brought  against  two  members  of  that  com- 
mittee, it  was  held  that  it  was  a  question  for  the  jury 
whether  the  defendants  had  authorized  the  steward  to 
order  the  wine  in  question  (w). 


(r)  30  &  31  Vict.  c.  131,  s.  37. 
Is)  Ibid.  M.  27-33. 

(0  See  Chitty  on  Contracts,  220-223. 
(u)  Todd  V.  kmly,  8  M.  &  W.  505. 
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Contracts   in  the   relation  of  master  and  servant  x.  Master 
may  be  conveniently  considered  under    three    heads,  *°  *«'^^*- 
viz. : — 1.  As  to  the  hiring.    2.  As  to  the  power  of  the 
servant,  and  the  relation  between  the  parties  during 
the  service;    and  3.  As  to  the  determination  of  the 
service. 

Firstly,  then,  as  to  the  hiring. — There  may  be  an  As  to,  the 
express  contract  for  the  hiring  of  a  servant,  and  when  ^*™*K- 
there  is  it  may  be  either  in  writing  or  by  parol,  unless 
it  is  for  a  hiring  for  a  period  beyond  a  year,  in  which 
case  writing  is  by  the  Statute  of  Frauds  necessary  (a;), 
and  it  may  perhaps  be  considered  doubtful  whether  a 
contract  for  hiring  and  services  for  life  does  not 
require  to  be  by  deed  (y).  In  every  express  contract 
for  hiring,  its  duration,  and  the  wages  in  respect  of  the 
hiring,  should  be  stated,  but  if  there  is  no  express 
contract,  but  simply  an  entering  into  service,  it  is 
called  a  general  hiring,  which  has  been  decided  to  be 
for  dififerent  terms  according  to  the  nature  of  the 
service  (as  will  be  next  noticed),  but  in  respect  of 
which  hiring  it  is  always  presumed,  unless  the  con- 
trary appears,  that  reasonable  wages  are  to  be  paid  (z). 

Persons  occupying  the  legal   position    of  servants  Different 
may  be  classified  as  clerks,  domestic  or  menial  servants,  gJJ^^^ 
and  servants  who  are  neither  in  the  position  of  clerks 
nor  domestic  nor  menial  servants.    A  general  hiring  Effect  of 
of  a  clerk  is  a  yearly  hiring  determinable  by   three  ^^\ng! 
months'  notice,  or  an  equivalent  three  months'  wages(a); 
a  general  hiring  of  a  domestic  or  menial  servant  is 
also  a  yearly  hiring,  but  determinable  by  a  month's 
notice,  or  an  equivalent  month's   wages   (h) ;    and  a 
general  hiring  of  other  kinds  of  servants,  though  it 


(x)  29  Car.  2,  c.  3,  s.  4,  ante,  p.  39. 

(y)  See  notes  to  Mitchell  v.  Reynolds,  1  S.  L.  C.  432. 

(z)  Chitty  on  Contracts,  531. 

(a)  Fak-inan  v.  Oakford,  5  H.  &  N.  635. 

(6)  Fawcett  v.  Cish,  5  B.  &  Ad.  904. 
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will  be  taken  primarily  as  a  hiring  for  a  year  (^), 
must  depend  more  especially  upon  the  circnmstances 
of  each  particular  case,  as,  indeed,  it  must,  to  a  certain 
extent,  in  all  cases,  so  that  the  fact  of  a  servant's  wages 
being  payable  at  longer  or  shorter  periods,  as  the  case 
may  be,  may  alter  the  presumption  as  to  the  hiring 
and  the  length  of  notice  required,  as  also  may  any  usage 
or  custom  in  any  particular  trade  or  business.  Although 
a  general  hiring  of  a  servant  may  therefore  be  con- 
strued as  a  hiring  for  a  year,  and  so  on  from  year 
to  year,  yet,  as  it  need  not  necessarily  extend  beyond 
the  year,  it  is  valid  though  not  in  writing  (d). 


As  to  the 
power  of  the 
servant,  and 
the  relation 
between 
master  and 
serrant. 

The  ordinary 
principles  of 
agency  apply 
to  these 
contracts. 


Illustration. 


Secondly,  as  to  the  power  of  the  servant,  and  the  re- 
lation between  the  parties  during  the  service. — ^It  will 
be  at  once  seen  that  a  person  by  entering  into  another's 
service  becomes  that  other's  agent,  and  that,  therefore, 
the  ordinary  principles  of  agency  apply,  and  answer  the 
question  of  his  power  to  bind  his  master  by  his  con- 
tracts. These  principles  of  agency  have  already  been 
considered,  and  the  very  great  difference  in  the  powers 
of  a  general  and  a  special  agent  pointed  out  (e) ;  and 
it  will  follow  from  that  difference,  that  the  power  of  a 
servant  to  bind  his  master  must  depend  on  whether  ho 
is  merely  a  special  agent,  appointed  simply  now  and 
then  to  do  some  particular  act,  or  whether  he  is  a 
general  agent,  having  a  wide  power  given  him  by  his 
master  to  do  all  acts  of  a  certain  nature.  If  he  is  of 
the  former  kind,  then  any  contract  which  he  makes  can 
only  bind  his  master  when  strictly  in  conformity  with 
his  master's  orders ;  but  if  he  is  of  the  latter  kind,  then 
any  contract  he  makes  will  bind  his  master,  even 
though  it  goes  beyond  his  master's  orders  in  the  par- 
ticular case,  if  it  is  within  the  scope  of  his  ordinary 
authority.     To  exemplify  this  by  an  instance:    If  a 


(c)  Ba>/lcy  v.  Kimmelly  1  M.  &  W.  506. 

((/)  Becsttm  v.  Collifcr^  4  Bing.  309.     See  as  to  contracts  not  to  be  per- 
formed within  a  year,  ante,  pp.  4.3,  44. 
(e)  S(?o  ante,  p.  101, 
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master  simply  once  directs  his  seryant  to  go  to  a 
shop  and  purchase  certain  goods,  giving  him  the  money 
to  pay  for  them,  and  the  servant  misapplies  the  money, 
and  gets  the  goods  on  credit,  here  the  master  will  not 
be  liable  to  pay  for  them,  for  the  servant  was  but  a 
special  agent,  and  it  was  the  duty  of  the  shopkeeper  to 
inquire  into  the  extent  of  his  authority,  and  the  getting 
of  the  goods  on  credit  was  beyond  his  authority ;  but 
if  the  master  is  in  the  habit  of  sending  his  servant  to  buy 
goods  on  credit,  though  in  this  instance  he  gives  him 
the  money  to  pay  for  them,  and,  instead  of  paying,  the 
servant  misapplies  the  money  and  gets  them  on  credit, 
the  master  will  be  liable  to  pay  for  them,  because  the 
servant  was  a  general  agent,  and  his  act  comes  within 
the  scope  of  his  ordinary  authority. 

A  master  is  liable  for  his  servant's  torts  when  com-  As  to  torts 
mitted  by  the  servant  acting  in  the  course  of  his  ordi-  r"™ant*  ^^ 
nary  employment  and  duty,  but  he  is  not  liable  crimi- 
nally for  his  servant's  unauthorized  act  (/). 

A  servant  is  entitled  to  be  paid  wages  during  a  time  Servant 
he  was  disabled  from  service  by  illness  (g),  and  the  re-  ^aid^!^^^  m^ 
lation  between  an  ordinary  master  and  servant  (it  is  though  dis- 
otherwise  as  to  an  apprentice),  does  not  make  it  obliga-  Jemw)rary"^^ 
tory  on  a  master   to  provide  medical  attendance  or  illness. 
medicines  for  his  servant ;  but  if  he  sends  for  a  medical  Master  not 
practitioner  for  his  servant  whilst  under  his  roof,  he  is  vWe^mediST 
liable,  and  he  cannot  deduct  from  the  servant's  wages  attendance  for 
any  expenses  incurred  thereby,  unless  it  was  specially  ^"  ^^^^^ 
so  agreed  (&). 

There  is  no  implied  contract  by  a  master   to  in-  Master  not 

bound  to 

(0  See  hereon,  post,  part  2,  ch.  1,  p.  241.  servant  against 

(g)  Cttksou  V.  Siones,  1  E.  &  E.  248.  injuries 

(A)  See  Chitty  on  Contracts,  537 ;  and  the  principle  that  a  master  is 
not  bound  to  provide  medical  attendance  or  medicines  for  his  servant  is 
the  same,  even  although  the  servant's  illness  has  arisen  through  an  accident 
incurred  in  performing  his  duties  as  servant,  unless  indeed  it  arose  in  such 
a  way  that  the  master  could  be  held  liable  for  it. 

M   2 
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demnify  his  servant  against  any  injury  happening  in 
the  course  of  his  employment,  or  even  not  to  expose 
his  servant  to  any  extraordinary  risks  (t ) ;  but  there  is  a 
duty  cast  on  him  to  make  use  of  proper  tackle  and 
machinery  in  his  business,  and  to  employ  duly  com- 
petent co-servants,  and  if  any  injury  arises  to  the 
servant  through  the  non-observance  of  this  duty,  the 
master  will  be  liable  (l). 

As  to  the  Thirdly,  as  to  the  determination  of  the  service. — ^The 

of  UiTs^*^  6®^®^*^^  ^*^y  ^^  which  this  happens,  is  by  notice  either 
by  the  master  or  the  servant,  the  length  of  which  notice 
varies  according  to  the  contract  for  hiring  or  the  nature 
of  the  service  (l). 

When  master       In  giving  the  noticc,  it  is  not  necessary  to  allege  any 
MFvan^wTth^  rcasou  for  it ;  and  in  the  following  cases  the  master 
out  notice.       ^U  be  justified  in  putting  an  end  to  the  contract  of 
service  without  any  notice : — 

1.  When  the  servant  unlawfully  absents  himself  from 
his  work. 

2.  If  he  proves  to  be  incompetent  to  perform  any 
particular  service  which  ho  has  agreed  to  render. 

3.  If  he  refuses  or  neglects  to  obey  his  master's  rea- 
sonable orders ;  and 

4.  If  he  is  guilty  of  any  gross  moral  misconduct,  or 
of  habitual  neglect  in  the  performance  of  his  duties. 

And  in  these  cases  the  servant  will  only  be  entitled 
to  wages  already  accrued  due,  so  that  if  his  wages  are 


(0  Jii/ey  V.  Baxcndale,  6  H.  &  N.  445. 

(/.)  Wilson  V.  Merry,  L.  R.  1  Scotch  App.  32G ;  see  post,  p.  334. 

(0  Ante,  pp.  161,  i62. 


ANT  DISABILITY  OF  THE   GONTRACTINa  PABTIE8.  165 

payable  monthly,  and  he  is  discharged  in  the  middle  of 
a  month,  he  forfeits  his  right  to  such  wages  (m). 

The  death  of  either  master  or  seryant  will  operate  to  Death, 
dissolve  the  contract  of  service  (n). 

A  master  is  not  bound  to  give  his  servant  a  cha-  Master's 
racter,  but  if  he  does  do  so,  he  must  give  what  he  ^*^y|Jg" 
believes  to  be  a  true  one ;  if  he  wilfully  gives  a  false  character  to 
character,  he  will  be  Uable  to  an  action  for  Ubel   or  ^"  "'^"*- 
slander ;  but  if  he  believes  it  to  be  true,  and  makes 
it  honestly  and  fairly,  without  exaggeration,  it  comes 
within  the  designation  of  a  privileged  communication, 
and  he  is  not  liable  (o). 

Many  important  points  in  the  relation  of  master  and 
servant  belong  to  the  second  division  of  this  work, 
viz.,  Torts,  and  are  there  considered  (p). 


(m)  Chitty  on  Contracts,  534,  535.  As  to  the  measure  of  damages  in  an 
action  bj  a  servant  for  wrongful  dismissal,  see  post,  ch.  5,  p.  307. 

(n)  Farrow  v.  WUsoHy  L,  R.  4  C.  P.  744. 

(o)  See  post,  part  2,  ch.  5,  p.  307. 

(p)  See  post,  part  2,  particularly  ch.  6,  **  Of  Torts  arising  peculiarly 
from  Negligence." 
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CHAPTER  Vn. 


OF  OOSTKACTB  WITH  FSB80N8  UNDER  80MB  DIBABILITT. 


I.  Infimts. 


Infant  is 
always  liable 
on  his  con- 
tracts for 
necessaries. 

Other  con- 
tracts could 
formerly  be 
ratified. 


In  this  chapter  will  be  considered  the  position  of  the 
following  parties  as  to  their  contracts :  Infimts,  married 
women,  persons  of  nnsonnd  mind,  intoxicated  persons, 
persons  under  duress,  and  aliens. 

An  infiuit  in  the  eyee  of  the  law  is  a  person  under  the 
age  of  twenty-one  years,  and  at  that  period  (which  is 
the  same  in  the  French  and  generally  in  the  American 
law),  he  or  she  is  said  to  attain  majority ;  and  for  his 
torts  iq)  and  crimes  an  infant  may  be  liable ;  but  for  his 
contracts,  as  a  general  rule,  he  is  not  liable,  unless  the 
contract  is  for  necessaries.  The  law  as  to  infants' 
liability  on  their  contracts  has  lately  been  very  much 
altered  by  the  Infants'  Relief  Act,  1874  (r),  but  to 
properly  understand  the  application  of  that  Act  it  will 
be  necessary  to  first  notice  the  law  as  it  stood  before 
its  passing. 

On  his  contracts  for  necessaries  an  infant  is  now  and 
always  has  been  liable ;  and  with  regard  to  his  other 
contracts,  they  were  not  formerly  actually  void,  but 
only  voidable,  and  accordingly,  from  the  earliest  times, 
capable  of  ratification  after  he  came  of  age  without  any 
new  consideration  (s) ;  and  it  was  held  that  any  act  or 
declaration  which  recognised  the  original  contract  as 


(y)  As  to  torts,  see  post,  part  2. 
(r)  37  &  38  Vict.  c.  62. 
(s)  See  Co.  Lit.  2b. 
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binding  was  sufficient  ratification  {t\  But  by  Lord  Lord  Tenter- 
Tenterden's  Act  (u)  it  was  provided  that  no  action  ^*°  *  ^^^' 
should  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  were 
made  by  some  writing  signed  by  the  party  to  be  charged 
therewith  («).  As  to  contracts  not  for  necessaries, 
therefore,  the  law,  until  lately,  was  that  they  might  be 
ratified  by  the  infant  after  coming  of  age  by  writing 
duly  signed  by  him. 

But  this  is  no  longer  so,  for,  by  the  Infants'  Relief  infants' 
Act,  1874  (y),  it  is  enacted  that  "  all  contracts,  whether  1^74  ^  * 
by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated  with 
infants,  shall  be  absolutely  void :  provided  always,  that 
this  enactment  shall  not  invalidate  any  contract  into 
which  an  infant  may  by  any  existing  or  future  statute, 
or  by  the  rules  of  common  law  or  equity,  enter,  ex- 
cept such  as  now  by  law  are  voidable  "  (z) ;  and  that 
"no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation made  after  full  age,  of  any  promise  or  contract 
made  during  infancy,  whether  there  shall  or  shall  not  be 
any  new  consideration  for  stich  promise  or  ratification 
after  fuU  age  "  (a).     The  law,  therefore,  as  to  infants' 


(i)  See  cases  cited  in  Ohittj  on  Contracts,  149. 

(tf)  9  Geo.  4,  c.  14,  s.  5. 

Ipc)  Signature  bj  an  agent  was  not  sufficient,  and  19  &  20  Vict.  c.  97, 
s.  13,  made  no  difference  in  this  rule. 

(y)  37  k  38  Vict.  c.  62. 

(e)  Sec.  1.     As  to  the  latter  part  of  this  section,  see  note  (a). 

(a)  Sec  2.  This  Act,  in  making  infants'  contracts  void,  does  not  applj  to  the 
powers  of  infants  in  certain  cases  to  convey  lands,  viz. :  By  the  custom  of 
gavelkind  at  the  age  of  fifteen  by  feoffment ;  on  marriage  by  the  sanction 


i{  the  term 
"  necessaries." 
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contracts  at  the  present  day  is  that  they  are  absolntely 
Yoid  and  incapable  of  ratification  unless  for  necessaries, 
and  it  has  been  decided  that  the  Act  applies  to  a  ratifi- 
cation made  after  its  passing  of  a  debt  contracted  prior 
to  it  (h). 

rhe  meaning  An  infant  being,  however,  still,  as  formerly,  liable 
for  necessaries,  it  is  important  to  properly  understand 
the  meaning  of  that  term.  It  must  follow,  as  a  matter 
of  course,  that  it  will  include  all  things  essential  for 
existence,  and  without  which  a  person  cannot  reasonably 
be  supposed  to  exist,  e,g,,  ordinary  food  and  clothing ; 
but  it  has  a  much  wider  application  than  this,  and 
many  things  not  actually  essential  to  existence  are  in- 
cluded under  it.  The  rule  as  to  what  will  be  deemed 
necessaries  has  been  stated  as  follows :  "  All  such 
articles  as  are  purely  ornamental  are  not  necessary,  and 
are  to  be  rejected,  because  they  cannot  be  requisite  for 
any  one ;  and  for  such  matters,  therefore,  an  infant 
cannot  be  held  responsible.  But  if  they  are  not  strictly 
of  this  description,  then  the  question  arises  whether 
they  were  bought  for  the  necessary  use  of  the  party,  in 
order  to  mairUain  himsdf  'properly  in  the  degree,  state, 
and  station  of  life  in  which  he  moved  ;  if  they  were,  for 
such  articles  the  infant  may  be  responsible  "  (c). 

To  take  an  instance  to  exemplify  this  rule,  it  has 
been  held  that  an  infant  is  liable  for  the  price  of  horses 
bought  by  him  if  his  position  warranted  his  keeping 


of  Chancery  under  18  &  19  Vict.  c.  43 ;  and  by  the  sanction  of  Chancery 
for  payment  of  debts  under  1  \Vm.  4,  c.  47,  the  latter  part  of  section  1 
providing,  as  is  stated  above,  that  it  shall  not  operate  to  invalidate  any 
contract  into  which  an  infant  may  by  any  existing  or  future  statute,  or 
by  rules  of  common  law  or  equity,  enter,  except  such  as  are  by  law  voidable. 
In  the  opinion  of  the  writer  also  the  Act  makes  no  alteration  in  the  rale 
that  a  lease  by  an  infant  is  good  if  he  accepts  rent  after  he  comes  of  age, 
because  the  accepting  of  rent  does  not  operate  merely  as  a  ratification,  but 
by  way  of  estoppel. 

(6)  Ex  parte  KMle,  L.  R.  10  Ch.  App.  373. 

(c)  Per  Parke,  B.,  in  Peters  v.  Fleiningy  6  M.  &  W.  47 ;  cited  in  Broom's 
Coms.  573,  574. 
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horses,  or  if  riding  was  recommended  by  his  medical 
adviser  (d). 

To  ennmerate  all  the  different  cases  in  which  things 
haye  or  have  not  been  held  to  be  necessaries  would  be 
useless,  and  the  answer  to  the  question  of  what  are 
necessaries  for  which  an  infant  will  be  liable,  to  be 
collected  from  all  the  cases,  may  be  shortly  stated  to 
be,  that  he  will  be  liable,  not  merely  for  the  bare  es- 
sentials of  life,  but  also  for  education,  and  generally  for 
anything  suitable  to  his  rank  and  condition  in  life,  and 
it  will  always  be  a  question  for  the  jury  whether  an 
infant  is  liable  or  not  in  every  particular  case  (e).  And 
if  an  infant  has  a  wife  or  children,  he  will  be  liable 
for  necessaries  supplied  to  her  or  them  (/). 

The  statement  that  an  infant  is  absolutely  liable  for  An  infant  u 
necessaries  must,  however,  be  taken  with  the  following  n^Jeawies^^f 
restriction,  viz.,  that  if  an  infant  is  residing  under  the  residing  under 
parental  roof,  he  cannot  generally  be  made  responsible  roof!**"^** 
even  for  necessaries,  for  in  such  a  case  the  presumption 
is  that  the  credit  is  intended  to  be  given  to  the  parent, 
and  not  to  the  infant  (g).    It  must  not,  however,  from 
this,  be  taken  as  law,  that  in  such  a  case  the  parent  is  Nor  u  the 
absolutely  liable  for  necessaries  supplied  to  his  child  pa*;®*^^  ?«ces- 

•^  .  .  sarily  Itabie. 

living  with  him,  for  he  is  not  so  liable  absolutely,  as  a 
matter  of  course,  it  being  always  necessary,  to  render 
the  parent  liable,  to  shew  that  he  in  some  way,  either 
by  a  precedent  act  or  a  subsequent  ratification,  author- 
ized his  child  to  contract  and  to  bind  him ;  for  if  he 
has  in  no  way  given  any  authority,  he  is  no  more  liable 
to  pay  a  debt  contracted  by  his  child,  even  for  neces- 
saries, than  a  stranger  would  be.  But  slight  evidence 
of  the  parent's  authority  will  usually  be  sufficient,  so 


(d)  Hart  v.  Prater,  1  Jur.  623. 

(tf)  See  hereon,  Hyder  v.  Womb^JoeU,  L.  R.  4  Ex.  32;   and  also  Chitty 
on  Contracts,  138-144. 

(/)  Turner  v.  Trisby,  1  Str.  1G8 ;  Chitty  on  Contracts,  140. 
Qj)  Chitty  on  Contracts,  140,  147. 
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that,  if  goods  are  delivered  at  the  parent's  residence, 
this  will  prima  facte  raise  a  presumption  of  his  lia- 
bility (h) :  though,  if,  directly  he  heard  of  the  goods  or 
SAW  them,  he  objected  to  them,  this  would  operate  to 
rebut  his  liability.  It  might,  therefore,  possibly  happen 
in  such  a  case  that  a  tradesman  supplying  goods  might 
find  himself  without  remedy  against  any  one. 

As  to  whether      For  moucy  lent  to  an  infant  not  for  the  purposes  of 

"iabTe^for  '     ^^Jii^g  uecessaries  he  is  of  course  not  liable,  and  at 

iiuMiey  lent      commou  law  hc  was  not  liable  for  money  lent  to  him 

w!ri*eY  °^  *^    ®^®^  though  for  the  purpose  of  buying  necessaries  (t ) ; 

but  it  is  doubtful  whether  this  is  so  now,  for  as  the 

Court  of  Chancery  on  principles  of  equity  would  pnA 

bably  formerly  have  given  relief  in  such  a  case,  by 

allowing  the  lender  to  stand  in  the  place  of  the  person 

who  supplied  the  necessaries,  and  as  by  the  Judicature 

Act,  1873  (A),  the  rules  of  equity,  where   different 

from  those  of  law,  are  to  prevail,  probably  now  money 

lent  for  the  purpose  of  buying  necessaries  may  be 

recovered  back  in  any  division  of  the  High  Court  of 

Justice. 

Or  where  he         So,  also,   although   tho  fact  of  su  infant    having 
has  reprc-       fraudulently  represented  himself  to  be  of  ace  would 

senteu  himself  J         i  o 

to  be  of  age.  not  at  common  law  have  entitled  a  person  to  recover 
from  him  (7),  yet  as  equity  might  in  such  a  case  have 
given  relief,  it  may  probably  be  considered  now  that 
such  a  fraudulent  representation  will  entitle  a  person 
to  recover,  notwithstanding  infancy,  in  any  division  of 
the  High  Court. 

Infant  not  An  infant  is  not  liable  on  a  bill  of  exchange  or  pro- 

biU  or^note,      mitsory  note  to  which  he  is  a  party,  although  it  were 

though  for 

necessaries.  ■ — 


(A)  Chitty  on  Contracts,  147. 
(0  A/»-fcy  V.  Boucher,  1  Salk.  'JTO. 
{li)  36  &  37  Vict.  c.  Cr,,  s.  '^b  (11). 
(/)  Johnson  v.  />',  1  Sid.  2r>8. 
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giyen  for  necessaries ;  but  such  a  bill  is  good  as  against 
the  other  parties  thereto  (m^.  Of  course,  however,  he 
could  be  sued  on  the  original  debt  for  necessaries. 

Infancy  is  a  personal  priyilege,  and  does  not  affect  infancy  is 
the  other  contracting  person's  liability,  so  that  though  pi^uege^ 
an  infant  is  not  liable  generally  to  be  sued  on  his  con- 
tracts he  is  capable  of  suing,  which  forms  one  exception 
to  the  rule  that    mutuality  is  necessary  to  a  con- 
tract (n). 

An  infant's  contract  to  marry  stands  on  the  same  infant  not 
footing  as  any  ordinary  contract  he  enters  into,  i.e.,  the  contract  U) 
infant  is  not  liable  on  it,  but  can  sue  in  respect  of  it.  marry. 
But  if  the  infant  actually  completes  the  contract  by  But  if 
going  through  the  marriage  ceremony  in  the  manner  JJ^ke"*^®^^  ^^ 
prescribed  by  law,  then  if  a  male  and  of  the  age  of  four-  is  generally 
teen  or  upwards,  or  a  female  and  of  the  age  of  twelve  ^****^*'*s- 
or  upwards,  it  is  absolutely  binding ;  or  if  under  those 
ages  but  not  under  the  age  of  seven,  then  he  or  she 
may  avoid  the  marriage  on  arriving  at  such  ages  re- 
spectively, but  if  either  party  is  under  the  age  of  seven 
then  the  marriage  is  absolutely  void. 

The  position  of  married  women   as   to  their  con-  n.  Married 
tracts  may  be  conveniently  considered  in  the  following  ^**™*°- 
order : — 

1.  As  to  their  contracts  made  before  marriage. 

2.  As  to  their  contracts  made  after  marriage,  and 
during  cohabitation ;  and 

3.  As  to  their  contracts  made  after  marriage  and 
during  separation. 


(in)  Chitiy  on  Contracts,  145. 
(n)  Ibid.  151. 
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As  to  their  '  Firstly,  then,  a$  to  eaniraeU  made  before  mtMnriage, 
^rblibre  ^^  ^^^^  ^^  ^  apparent  that  there  may  be  a  benefit  or 
marriage.  a  liability  in  respect  of  them,  and  any  snch  benefit 
being  an  ontstanding  right  is  a  chose  in  action.  The 
Rights  of        efiect  of  marriage  npon  personal  property  in  possession 

t^er'^r."  ^^'  ^^^  ^^  operates  as  an  absolnte  gift  of  it  in  law 
sonai  property,  to  the  hosband,  so  that  from  that  time  it  is  no 
longer  her  property,  bnt  his  in  every  way  (o) ;  bnt  with 
regard  to  mere  choses  in  action  this  is  not  so,  for  to  en- 
title the  hnsband  to  them,  he  must  reduce  them  into 
possession,  and  if  he  does  this  then  they  form  part  of 
his  estate  in  the  same  way  as  choses  in  possession ;  bnt 
if  he  does  not  reduce  them  into  possession,  and  his  wife 
dies,  he  will  not  then  be  entitled  to  them  jure  mariti 
(that  is,  in  his  capacity  of  husband),  but  only  by  taking 
out  letters  of  administration  to  his  wife,  and  thus  con- 
stituting himself  her  legal  personal  representative, 
which  makes  a  very  great  dilerence,  for  if  he  takes 
jure  mariti  he  is  not  bound  to  pay  her  debts  which 
may  possibly  exist,  as  debts  contracted  by  her  before 
marriage.  If  the  wife  survives  the  husband,  then  her 
choses  in  action  not  having  been  reduced  into  possession 
What  is  a  suivlvo  to  and  belong  to  her.  To  constitute  a  sufficient 
sufficient         reduction  into  possession  by  the  husband,  it  is  techni- 

reciuction  into  ,  *  •'  ' 

possession.  callj  said  that  he  must  take  some  step  shewing  his  dis- 
agreement to,  and  extinguishing,  the  interest  of  his 
wife,  e.g.y  of  course  the  actually  receiving  the  prin- 
cipal money  will  always  so  operate,  though  not  the 
mere  receipt  of  interest,  and,  again,  the  recovery  of 
judgment  in  an  action  brought  by  husband  and  wife 
will  be  sufficient  (p). 

Liability  of  As  to  the  liability  of  the  husband,  at  common  law 

husband  on 

wife's  contracts 

made  before 

marriage.  (o)  Williams*  Personal  Property,  48. 

(/>)  Sec  hereon,  Chitty  on  Contracts,  152-154.  The  subject  of  married 
women's  property  and  the  position  of  married  women  as  to  se])arate 
estate,  &c.,  belongs  to  conveyancing  and  equity,  and  the  student  is 
referred  to  Williams  on  Real  Property,  and  Snell's  Principles  of  Equity, 
and  to  the  Married  Women's  Property  Act,  1870. 
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the  mle  was  absolute  that  he  was  liable  for  all  his 
wife's  contracts  and  debts  entered  into  and  contracted 
by  her  before  marriage,  whether  he  had  any  property 
with  her  or  not,  bnt  this  liability  ended  with  her  death 
nnlefls  he  took  ont  administration  to  her  choses  in  action, 
when  he  would  still  be  liable  as  administrator  to  the 
extent  of  the  assets  (;),  bnt  the  rule  has  now  been  very 
materially  altered,  as  is  next  stated. 

By  the  Married  Women's  Property  Act,  1870  (r),  it  Mamed 
is  provided  that  "  a  husband  shall  not  by  reason  of  any  ^o^rty 
marriage  which  shall  take  place  after  this  Act  has  come  Act,  1870, 
into  operation  (a),  be  liable  for  the  debts  of  his  wife  ***^*  ^^* 
contracted  before  marriage,  but  the  wife  shall  be  liable 
to  be  sued  for,  and  any  property  belonging  to  her  for 
her  separate  use  shall  be  liable  to  satisfy  such  debts  as 
if  she  had  continued  unmarried." 

But  a  very  short  trial  of  this  provision  shewed  that  injustice 
as  it  stood  it  was  too  extensive,  for  it  made  a  possible  thu  sectiVm. 
manifest  injustice.  It  provided  that  the  husband 
should  never  be  liable;  but  yet  in  many  cases  the 
husband  might  have  property  through  his  wife,  and  it 
not  being  to  the  wife's  separate  use,  the  creditor  had 
no  hold  on  it.  Supposing  a  woman  possessed  of  £1000, 
no  separate  estate,  and  owing  several  debts,  married, 
the  consequence  under  this  provision  would  be  that  the 
husband  would  take  the  £1000  by  the  act  of  marriage, 
and  through  him  the  wife  would  reap  the  benefit  of  it, 
and  yet  the  creditors  would  not  have  any  claim  against 
either,  though  manifestly  they  ought  to  be  paid  out  of 
the  £1000.  It  will  be  noticed,  however,  that  this  pro- 
vision did  not  apply  to  the  liability  of  the  husband 
where  the  marriage  had  taken  place  prior  to  the 
coming  into  operation  of  the  Act. 


(9)  Chitty  on  Contracts,  154. 
(r)  33  &  34  Vict.  c.  93,  s.  12. 
(s)  9th  of  August,  1870. 
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Married 
Women's 
Property  Act 
Aroendment 
Act,  1874. 

Sec.  1. 


Sec.  2. 


As  to  the 
assets  to  the 
extent  of 
which  husband 
is  liable,  see 
note  («). 


The  injustice  of  the  provision  in  the  Married  Women's 
Property  Act,  1870,  has,  however,  now.  been  remedied, 
for,  by  the  Married  Women's  Property  Act  Amendment 
Act,  1874  (t),  it  has  been  provided  that  "  so  much  of 
the  Married  Women's  Property  Act,  1870,  as  enacts 
that  a  hnsband  shall  not  be  liable  for  the  debts  of  his 
wife  contracted  before  marriage  is  repealed,  so  far  as 
respects  marriages  which  shall  take  place  after  the 
passing  of  this  Act  (u) ;  and  a  husband  and  wife  mar- 
ried  after  the  passing  of  this  Act  may  be  jointly  sued 
for  any  such  debt "  (x) ;  but  '^  the  husband  shall  in  such 
action  and  in  any  action  brought  for  damages  sustained 
by  reason  of  any  tort  committed  by  the  wife  before 
marriage,  or  by  reason  of  the  breach  of  any  contract 
made  by  the  wife  before  marriage,  be  liable  for  the 
debt  or  damages  respectively  to  the  extent  only  of  the 
assets  hereinafter  specified ;  and,  in  addition  to  any 
other  plea  or  pleas,  may  plead  that  he  is  not  liable  to 
pay  the  debt  or  damages  in  respect  of  any  such  assets 
as  hereinafter  specified ;  or  confessing  his  liability  to 
some  amount,  that  he  is  not  liable  beyond  what  he  con- 
fesses ;  and  if  no  such  plea  is  pleaded,  the  husband 
shall  be  deemed  to  have  confessed  his  liability  so  far  as 
assets  are  concerned"  (y).  The  assets  to  the  extent  of 
which  the  husband  is  to  be  liable  are  substantially  any 
assets  he  may  have  by  or  through  his  wife,  but  they 
are  specified  in  the  Act,  and  are  set  out  below  (z) ;  and  if 


(0  37  &  38  Vict.  c.  50. 
(m)  30th  July,  1874. 
(x)  Sec.  I. 
(j/)  Sec.  2. 

{z)  '*  1.  The  value  of  the  pergonal  estate  in  possession  of  the  wife  which 

shall  have  vested  in  the  husband. 

"  2.  The  value  of  the  choses  in  action  of  the  wife  which  the  husband 

shall  have  reduced  into  possession,  or  which  with  reasonable 

diligence  he  might  have  reduced  into  possession. 

'*  3.  The  value  of  the  chattels  real  of  the  wife,  which  shall  have 

vested  in  the  husband  and  wife. 
**  4.  The  value  of  the  vents  and  profits  of  the  real  estate  of  the  wife 
which  the  husband  shall  have  received,  or  with  reasonable 
diligence  might  have  received. 
"  5.  The  value  of  the  husband's  estate  or  interest  in  any  property, 
real  or  {lersonal,  which  the  wife  in   contemplation   of  her 
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the  husband,  after  marriage,  pays  any  debt  of  his  wife, 
or  has  a  bond  fide  judgment  recovered  against  him  for 
any  such  debt,  then  such  payment  or  judgment  goes  to 
reduce  the  amount  of  assets  which  he  had  with  his 
wife,  and  the  extent  of  his  liability  (a). 

The  Act  also  goes  on  to  provide  that,  "  if  it  is  not  Sec  x 
found  in  such  action  that  the  husband  is  liable  in 
respect  of  any  such  assets,  he  shall  have  judgment  for 
his  costs  of  defence,  whatever  the  result  of  the  action 
may  be  against  the  wife  "  (b) ;  and  that  ^'  when  a  bus-  Sec.  4. 
band  and  wife  are  sued  jointly,  if  by  confesaion  or 
otherwise  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recovered,  or  any  part  thereof,  the 
judgment  to  the  extent  of  the  amount  for  which  the 
husband  is  liable  shall  be  a  joint  judgment  against 
the  husband  and  wife ;  and  as  to  the  residue  (if  any) 
of  such  debt  or  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  "  (c). 

It  will  be  noticed  that  the  provisions  of  this  Act  do 
not  apply  to  marriages  that  took  place  prior  to  its 
passing. 

Any  question,  therefore,  as  to  the  liability  of  the  Sammary  as 
husbajid  for  his  wife's  ante-nuptial  debts  must  depend  h!i]j^n*^' fop^' 
on  the  date  of  the  marriage :  if  it  took  place  before  the  wife's  ante- 
9th  of  August,  1870,  he  is  liable  for  them  all ;  if  after  '^"^^""^  '^*^*'*- 
that  date,  and  before  the  30th  of  July,  1874,  he  is  not 
under  any  liability  in  respect  of  them;   and  if  since 
that  date,  he  is  liable  to  the  extent  of  the  assets  which 
he  has  with  or  through  his  wife. 


marriage  with  him  shall  have  transferred  to  him,  or  to  any 
other  person. 
**  6.  The  yalne  of  any  property,  real  or  personal,  which  the  wife  in 
contemplation  of  her  marriage  with  the  husband  shall  with 
his  consent  have  transferred  to  any  i»crson  with  the  view  of 
defeating  or  delaying  her  existing  creditors,"  sec  5. 

(a)  Sec.  5. 

(6)  Sec.  3. 

(c)  Sec.  4. 
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As  to  contracts     Secondly^  cls  to  eoniraeU  made  after  marriage  and 

made  durins       ••      .  i.   t  ^^  ^  •  «^       •  ^  i  ji  - 

cohabiution!  divnug  eoAobUahon.  Mamage  produces  a  general  dis- 
ability on  the  part  of  the  wife  to  contract,  so  that  no 
contract  that  she  may  make  will  be  binding  on  her,  and 
any  advantage  she  may  acquire  vests  in  her  husband. 
But  some  contracts  of  a  married  woman  may  bind  her 
separate  estate  in  equity  (d) ;  and,  besides  this,  there 

Cases  in  which  are  scvcral  exceptions  to  the  rule,  which  are  chiefly  as 

a  married  »  n 

woman  is  in       lOUOWS  I— 

the  p<»ition  of 

a  jeme  ^^  Where  the  husband  is  banished,  or  transported, 

or  sujQfering  sentence  of  penal  servitude,,  the  wife  can 
contract,  sue  or  be  sued,  as  if  she  were  VLfeme  sole. 

2.  Where  the  husband  has  not  been  heard  of  for  a 
period  of  seven  years,  she  may  also  do  so,  as  he  is  then 
presumed  to  be  dead  (e). 

8.  Where  a  judicial  separation  has  been  obtained 
under  the  Divorce  Act  she  may  also  do  so  (/). 

4.  Under  the  Divorce  Act  (g)  a  married  woman  may 
obtain  an  order,  called  a  protection  order,  when  she  has 
been  deserted  by  her  husband,  protecting  her  earnings 
or  property  acquired  since  desertion  from  her  husband 
and  persons  claiming  under  him.  Such  order  may  be 
obtained  from  the  Divorce  Division  of  the  High  Court 
of  Justice,  or  from  a  police  magistrate,  or  justices  in 
petty  session ;  but  if  from  either  of  the  latter,  the 
order  has  afterwards  to  be  registered  within  ten 
days  from  the  making  with  the  registrar  of  the 
county  court  within  whose  jurisdiction  the  wife  is 
resident. 


(d)  See  ffulmo  v.  Tenant^  1  White  and  Tudor's  Leading  Cases  in  Equity, 
481. 

(e)  See  Nepenn  v.  Doc,  2  S.  L.  C.  r)10;  2  M.  &  W.  894. 

(/)  20  &  21  Vict.  c.  85»  s.  25.      Of  course  if  an   actual  divorce  takes 
place  the  woman  is  again  a  feme  sole, 
(g)  20  &  21  Vict.  c.  85,  s.  21. 
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5.  By  the  Married  Women's  Property  Act,  1870  (A), 
the  following  property  is  to  be  thereafter  to  the  separate 
use  of  a  married  woman,  viz.,  her  wages  and  earnings 
acqnired  in  any  occupation  carried  on  separately  from 
her  hnsband ;  any  deposit  made  by  her  in  her  name  in 
a  saving's  bank ;  any  sum  of  £20  or  upwards  in  the 
public  stocks  transferred  into  her  name ;  any  fully  paid- 
up  shares  in  companies  and  other  institutions  to  which 
no  liability  is  attached  transferred  to  her  name ;  any 
personal  property  coming  to  her  as  a  next  of  kin  under 
an  intestacy ;  any  sum,  not  exceeding  £200,  coming  to 
her  under  a  deed  or  will ;  the  rents  and  profits  of  any 
freehold,  copyhold,  or  customary  property  descending 
to  her ;  and  any  policy  on  her  own  or  her  husband's 
life  expressed  to  be  to  her  separate  use  (f). 

It  has  been  decided  that  a  married  woman  cannot  be  Married  woman 
made  a  bankrupt  in  respect  of  a  debt  for  which  she  is  made  bank^pt 
liable  unless  she  has  a  separate  estate  (i).  if  "he  has 

separate  estate. 

A  married  woman  usually  sues  either  together  with 
her  husband,  or  by  her  next  friend ;  but  under  the 
Judicature  Act,  1875,  a  married  woman  may,  by  the 
leave  of  the  Court  or  a  judge,  sue  or  defend  without 
her  husband  and  without  a  next  friend,  on  giving  such 
security  (if  any)  for  costs  as  the  court  or  a  judge  may 
require  (/). 

The  question  of  the  power  of  a  wife  living  with  The  wife's 
her  husband  to  bind  him  is  one  of  great  importance.  M^lng  the 
The  earliest  leading  case  constantly  referred  to  upon  husband. 
the  subject  is  that  of  Manhy  v.  Scott  (m),  which  may  be  ^anby  v.  Scott 
taken  as  laying  down  the  broad  principle  that  a  wife's 
contract  does  not  bind  the  husband,  unless  she  act  by 


(h)  33  &  34  Vict.  c.  93. 

(0  Sees.  1-5,  7,  10. 

(k)  Ex  parte  Holland,  In  re  Heneage,  L.  R.  9  Ch.  App.  307. 

(0  38  &  39  Vict.  c.  77,  Order  xvi.  r.  8. 

(m)  2  S.  L.  C.  429 ;  1  Levintz,  4. 

N 
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Montagve  t. 
Benedict. 


his  anthority.  The  wife,  therefore,  may  be  said  to 
generally  stand  in  the  position  of  an  agent,  bnt  to 
some  extent  as  an  agent  of  a  peculiar  kind ;  for  the 
general  mle  is  that,  apart  from  any  special  power  or 
anthority  that  may  be  given  her,  from  her  very  position 
of  living  as  a  wife  (n),  she  is  presumed  to  be  invested 
with  an  anthority  to  bind  him  for  necessaries  suitable 
to  his  rank  and  condition  (o) ;  bnt  (as  was  decided  in 
the  case  of  Montague  v.  Benedict  (p) )  this  does  not 
extend  to  anything  beyond  actual  necessaries,  for  as  to 
anything  beyond  this  to  bind  the  husband  some  evi* 
dence  of  his  assent  must  always  be  shewn.  This  case 
of  MiyrUague  v.  Benedict  may  be  usefolly  noticed  by  the 
student  upon  two  points :  firstly,  as  deciding  what  is 
just  stated ;  secondly,  as  furnishing  an  instance  of  what 
will  and  what  will  not  be  deemed  necessaries,  it  there 
having  been  held  that  the  husband  being  a  certificated 
special  pleader,  and  living  in  a  house  at  the  rent  of 
£200  a  year,  and  keeping  no  man-servant,  articles 
of  jewellery  to  the  amount  of  £83  supplied  to  the 
wife  in  the  course  of  two  months  were  not  neces- 
saries. As,  however,  has  been  noted  in  the  case  of 
infants  (q),  what  are  and  what  are  not  necessaries 
must  always  depend  on  the  circumstances  of  each 
particular  case. 


Seaton  v. 
Benedict. 


And  a  husband  is  not  in  all  cases  absolutely  liable 
for  necessaries,  for  as  the  power  of  a  wife  to  bind  her 
husband  for  them  only  arises  from  his  presumed  autho- 
rity to  her,  such  authority  is  liable  to  be  rebutted  by 
the  fact  that  she  was  fully  supplied  by  her  husband 
with  all  necessary  articles.  This  is  shewn  by  the 
well-known  case  of  Seaton  v.  Benedict  (r),  and  some 


(n)  And  this  principle  applies  to  a  woman  living  with  a  man  as  hiji 
wife,  though  not  actually  married,  and  even  although  the  tradesman 
knows  she  is  not  married  :   Waison  v.  Threkeldy  2  Esp.  637. 

(o)  Et/tetington  v.  Parrott^  I^rd  Hajm.  1006. 

Ip)  2  S.  L.  C.  467  ;  3  B.  &  C.  673. 

(7)  Ante,  p.  168. 

(r)  2  S.  L.  C.  475 ;  5  Bing.  28. 
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of  the  remarks  of  Chief  Justice  Best  in  that  case,  as 
illnstratiye  of  the  subject,  may  be  well  quoted.  He 
says :  ''  A  husband  is  only  liable  for  debts  contracted 
by  his  wife  on  the  assumption  that  she  acts  as  his 
agent.  If  he  omits  to  furnish  her  with  necessaries,  he 
makes  her  impliedly  his  agent  to  purchase  them.  If 
he  supplies  her  properly,  she  is  not  his  agent  for  the 
purchase  of  an  article  unless  he  sees  her  wear  it  without 
disapprobation  (a).  ...  It  may  be  hard  on  a  fashionable 
milliner  that  she  is  precluded  from  supplying  a  lady 
without  previous  inquiry  into  her  authority.  The  Court, 
howeyer,  cannot  enter  into  these  little  delicacies,  but 
must  lay  down  a  law  that  shall  protect  the  husband  from 
the  extravagance  of  his  wife  "  (t). 

It  was  formerly  considered  that  when  a  husband  and  Effect  of 
wife  were  living  together,  provided  she  was  not  fully  £v,"bi*3fng  his 
supplied  with  necessaries,  she  must  always  have  power  wife  to 
to  bind  the  husband   for  them,  and  that  no  private  ^^^J^^^^-^^l^^^ 
agreement  between  the  parties  would  deprive  her  of  agreement  to 
this  power,  but  it  must  be  communicated  to  the  trades- 
man {u).     But   this   is  not   now   law,   the   somewhat 
recent  case  of  JoUt/  v.  Bees  (w)  clearly  deciding  that  any  joiiy  v.  /?«?». 
agreement  between  the  husband  and  wife,  or  the  fact 
of  the  husband  forbidding  the  wife  to  pledge  his  credit, 
though  not  communicated  to  the  tradesman,  will  be  a 
bar  to  any  action  against  the  husband ;  and  the  Court, 
in  giving  judgment  in  that  case,  said,  ^'  although  there 
is  a  presumption  that  a  woman  living  with  a  man,  and 
represented  by  him  to  be  his  wife,  has  his  authority  to 
bind  him  by  her  contract  for  articles  suitable  to  that 
station  which  he  permits  her  to  assume,  still  this  pre- 
sumption is  always  open  to  be  rebutted."     This  decision  Explanation 
may  at  first  sight  seem  somewhat  to  militate  against  ®^  **J!  ^"fj" 

case. 

(s)  This  would  of  course  amount  to  an  authority  by  subsequent  ratifica- 
tion. 
(0  2  S.  L.  C.  478. 

(»)  See  Johnston  r.  Sumner^  3  H.  &  N.  261. 
(w)  15  C.  B.  (N.S.)  628. 

N   2 


180  OP  CONTRACTS  WITH  PERSONS 

the  principles  of  general  agency  before  explained  («), 
that  a  principal  is  liable  for  all  acts  of  his  general 
agent  coming  within  the  scope  of  his  ordinary  autho- 
rity, although  done  contrary  to  the  principaVs  direc- 
tions, if  they  were  not  known  to  the  contractee ;  but 
the  reason  of  the  decision  seems  to  be  that  the  wife 
does  not  actually  stand  in  the  position  of  general 
agent  for  her  husband,  but  is  only  presumed  to  do  so, 
and  that  that  presumption  is  always  liable  to  be 
rebutted. 

Correct  nnswer  To  Summarise  the  foregoing  remarks,  the  answer  to 
of  ifhat "on^'''  *^®  question  of  what  contracts  of  a  wife,  who  is  living 
tracts  by  a  with  her  husbaud,  will  bind  him,  may  be  stated  as 
woman  living  f^l^ows  : — All  her  coutracts  entered  into  with  his  ex- 
with  her         prcss  OT  implied  authority  will  bind  him,  and  his  autho- 

husband  will         ••  •n  i_     •        t    j  i»  •        i     j.        i      i» 

bind  him.  ^^v  ^^H  ^^  implied  for  neccssaries,  but  only  for  neces- 
saries (y) ;  and  this  implied  authority  is  liable  to  be 
rebutted  by  shewing  that  she  is  already  fully  supplied 
with  necessaries  (2;),  or  that  the  husband  has  forbidden 
her  to  pledge  his  credit,  or  they  have  so  agreed  between 
them,  even  although  unknown  to  the  tradesman  (a). 

As  to  contracu  Thirdly ,  OS  to  coutracts  made  after  marriage,  hut 
^  mration"^  ti'Mfl^  the  parties  are  living  separate  and  apart  from  ea^h 
other. — The  separation  makes  no  difiference  on  the  wife's 
general  incapacity  to  contract,  so  as  to  bind  herself,  and 
the  observations  previously  made  hereon,  under  the 
second  division  of  this  subject,  apply  equally  here  (b) ; 
but  the  wife's  power  to  bind  her  husband  stands  on  a 
totally  diflferent  footing,  for  in  the  case  of  husband  and 
wife  living  together,  we  have  seen  that,  from  their  so 
living  together,  the  presumption  is  that  the  husband  is 
liable  for  necessaries ;  but  here  there  is  no  such  presump- 


(x)  Ante,  pp.  101,  102. 

(y)  Montajuc  v.  Benedtct,  ante,  p.  178. 

(e)  Scaton  v.  Benedict,  ante,  p.  178. 

(a)  Jolly  V.  Rccs,  ante,  p.  179. 

(6)  Ante,  p.  176. 
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tion,  and  it  is  always  incumbent  on  a  creditor  seeking 
to  charge  the  husband,  to  shew  that  the  wife,  from  the 
circumstances  of  the  separation,  has  such  an  implied 
authority  (c).     The  wife's  power,  therefore,  to  bind  The  wife's 
her  husband  by  her  contracts,  depends  on  the  way  in  {)^J!^hu8baud  "^ 
which  the  separation  occurs,  which  may  be  either  by  deitemu  on  the 
mutual  consent,  by  the  fault  of  the  husband,  or  by  the  thlJelar^l^n 
fault  of  the  wife.  occuw. 

Where  the  separation  is  by  mutual  consent,  the  rule  Where  separa- 
is,  that  the  wife  has  an  impUed  authority  to  bind  her  'I'lL^/tTJ^ 
husband  for  necessaries,  unless  she  have  an  adequate  hand  will  be 
allowance  for  maintenance,  but  if  she  has  such  an  wtfe\!!ruir 
adequate  allowance,  and  it  is  duly  paid  to  her,  then  her  «<^''/«*^ 
implied  authority  is  gone  (d).    With  regard   to  the  uudrteuance!^ 
allowance  for  maintenance,  the  student  will  observe 
that  it  must  be  (idequate,  and  the  question  of  whether 
or  not  it  is  adequate,  under  the  circumstances,  is  one 
for  a  jury ;  it  is  essential,  too,  that  such  allowance  is 
not  only  payable  but  is  actually  paid  to  the  wife,  for  if 
it  is  not  her  implied  authority  is  not  rebutted,  but  con- 
tinues to  exist  {e) ;  and  it  matters  not  that  the  allow- 
ance does  not  come  from  the  husband,  it  being  quite 
sufficient  if  it  exists  and  is  paid  by  anyone  (/),  but  in 
such  a  case  it  must  be  an  allowance  which  is  legally 
bound  to  be  paid,  and  not  a  mere  voluntary  payment  by 
some  one,  e.g.,  an  annuity  or  pension,  revocable  at 
pleasure  {g\ 

There  have  been  decisions  to  the  efifect  that,  to  render 
an  allowance  to  a  wife  a  bar  to  the  husband's  liabi- 
lity, it  is  necessary  to  prove  that  the  tradesman,  or 
other  person  seeking  to  charge  him  had  notice  of  it, 
and  that  if  he  was  not  aware  of  it,  the  husband  is 


(c)  See  Johnston  v.  Sumner ^  3  H.  &  N.  261. 

(d)  IbiJ. 

(e)  Nurse  v.  Craiy,  2  N.  R.  148. 

(/)  Clifford  V.  LaUm,  Moo.  &  M.  102. 
(Jf)  Thompson  v.  Jlcrvey^  4  Burr.  2177. 


.  I 


bfciuf^:  n  is.  hcwevm.  now  cIbkIt  hwiiitfii  tlnl  nodee 
V^  \^'J^^!L^  ^-  ^^  TThatenasL  ve  cqmst  wsbgb  x  »ot  at  all  neeee- 
Mirn  -.•  ^1.^  w?7.  ice  n  is  liifr  ixsj  c£  liit  iiiiliiiiiHi  wetang  tliat 
i!i!V^'^u!r^  izi«:  tnifr  »  Ininc  aefaawsur  framhErhu^maii,  to  mqpize 
»»^nu  fuZh*  tlup  tikfr  CBUESF  cf  i^K-  sqiKBXktt  ftfid  tKe  poaitian 

akuwiofjt,  ^  ^^  ptrtas  (jk  «  ukd  if  lie  docs  act  do  so  be-  Ina  cmly 
idmsblf  10  Uuoe.  ti^xe  Vsaf^  w  befttiv  ex|daiiied,  no 
preconj't^cizi  of  iLe  liiuiiiad's  balnlitT  danng  Beparm- 

utt  WL€T&  tiie  SFpAiBtktt  »  br  the  fnlt  of  the  liiisband. 


e.^^  if  be  eiiber  actnallT  mms  bk  wife  ftwrny,  or 
bfc:.:  *  u. '.  refuses  ^j  reMrire  ber.  or  WbaTes  in  sncb  m  wet,  eitber 
It  cneltT  or  otbenrise.  ms  to  render  it  impoasible  for 
her  to  contizine  to  lire  witb  bim,  nnleBB  sbe  bas  an 
adequate  allowance  for  maintenance  paid  to  ber,  sbe 
goes  fortb  to  tbe  world  witb  foil  antboritr  to  bind  bim 
for  necessaries,  wbicb  antboritr  tbe  bnsband  cannot 
deprive  ber  of,  eren  tbongb  be  gives  particular  notice 
to  the  tradesman  not  to  tmst  ber  (k). 

I'/gt  th«  ^\liere  tbe  separation  is  by  the  fanlt  of  tbe  wife,  as 

rycr^:  vhy:   jf  ^^^  elopes  and  lives  in  adnlterr,  or  be  turns  ber 
i^  \,y  Wi".         away  for  adultery,  or  she,  voluntarily,  and  witbout  fault 
wiiK\  f»uit.     ^y^  j^jg  ])iiiiy  simply  leaves  bim,  sbe  bas  no  authority  to 
bind  him  for  necessaries  in  any  degree  (/)• 

hrr*!/:t  of  not i.  «j  From  the  foregoing  remarks,  it  will  be  seen  that  to  give 
in  iii^  jAji-r»  ^  correct  answer  to  any  ireneral  question  on  the  power 
tUt  ho  will  not  of  a  wife  to  bind  her  husband  during  separation,  the  dif- 
\m  iin«wi.r«»jiir  {^^xiiiii  ways  in  which  the  separation  may  have  occurred 
ilfiiu.  must  be  given  {m).  The  student  may  perhaps  have  some- 

tiiaoH  observed  in  the  newspapers  occasional  notices  by 


(A)  hUUcn  V.  Pick,  3  M.  &  W.  481. 

(1)  Ant«f,  pp.  180,  181. 

(A)  Johnnt'/n  V.  Sninner^  H  II.  k  N.  261 ;  Boulton  v.  Prentioe,  Selwyn's 

N.  v.:yh\. 

(t)  Chittv  on  Contractu,  170,  171. 

(m)  Kill!  Iinruon,  fi^i'ncrally,  note  to  Manby  v.  Sc'.ttj  Montague  y.  BenecUd, 
MHil  Sf'ittim  V.  lienrdirt,  in  2  S.  L.  C.  485-493,  and  cases  there  quoted. 
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husbands  that  they  decline  to  be  answerable  for  the 
debts  of  their  wives,  and  applying  to  that  fact  what  is 
stated  in  the  preyions  pages  on  the  subject  of  the 
husband's  liability,  he  will  see  that  any  snch  notice 
can  but  very  rarely  be  of  any  legal  effect.  If  the  sepa- 
ration has  taken  place  by  the  wife's  fault,  there  is  no 
need  for  any  such  notice,  for  the  husband  is  not  liable 
anyhow ;  if  by  the  husband's  fault  then  he  is  liable,  and 
any  such  notice  cannot  lessen  his  liability ;  and  if  by 
mutual  consent,  and  the  wife  has  an  adequate  allowance, 
again  he  is  not  liable,  and  if  no  adequate  allowance,  he 
must,  notwithstanding  it,  be  liable.  The  only  case, 
then,  in  which  such  a  notice  can  have  any  legal  effect, 
is  where  the  husband  and  wife  are  living  together,  and 
it  is  proved  to  have  come  to  the  knowledge  of  the  par- 
ticular tradesman. 

If  a  husband,  by  his  conduct,  renders  it  necessary  Hasband  u 
for  his  wife  to  protect  herself,  by  applying  for  him  to  ^**^*®  ^*^  ^^^ 
be  bound  over  to  keep  the  peace,  the  costs  of  such  ap-  proceeding 
plication  will  always  fall  on  the  husband,  and  he  will  rendered  necM- 

sArv  by  iiis 

be  liable  to  an  action  by  the  solicitor  who  has  incurred  conduct. 
snch  costs  (n).  And  the  same  rule  will,  also,  generally 
speaking,  apply  as  to  the  costs  of  other  proceedings 
rendered  necessary  by  his  conduct,  e.g.,  the  costs  of 
the  institution  of  an  action  for  divorce,  or  for  judicial 
separation,  or  the  costs  of  necessary  advice  taken  by  the 
wife  (o). 

It  has  before  been  pointed  out,  in  considering  the  Effect  of  con- 
subject  of  agency,  that  if  a  married  woman  having  J:"*^*J^JJ[*J[* 

. . her  hnabtnd 

being  dead, 
(n)  Turner  v.  Rookes,  10  A.  &  E.  47.  thoagh  not 

(o)  Brown  v.  Ackroyd,  5  E.  &  B.  819 ;  Wil8<n  v.  Fordy  L.  R.  3  Ex.  63.  known  to  be 
The  case  of  In  re  Hooper,  33  L.  J.  (Ch.)  300,  does  not  clash  afi^ainst  the  by  her. 
•  general  rule  stated  in  the  text,  the  reason  of  the  husband  being  there  held 
not  liable  being  that  there  was  no  reaxonable  foundation  for  the  wife's 
proceedings,  but  in  so  far  as  any  observations  in  that  case  tend  to  decide 
that  to  render  the  husband  liable  for  the  costs  of  any  proceedings  they 
must  have  resulted  in  actual  success,  it  is  submitted  that  it  is  clearly  not 
Isw,  and  that  it  is  sufficient  that  there  was  a  reasonable  ground  for  such 
proceedings.    And  see  hereon  2  S.  L.  C.  496,  497. 


of  unsoand 
mind. 
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power  to  bind  her  husband  for  necessaries,  contracts  for 
such  necessaries  after  his  death,  bnt  before  she  conid 
possibly  have  known  thereof,  no  liability  therefor 
attaches  either  to  her  husband's  estate  or  to  herself 
personally  (p). 

III.  PenonB  Pcrsons  of  nnsound  mind  may  be  either  idiots  or 
lunatics.  By  the  designation  idiot,  is  meant  a  person 
who  has  never  from  his  birth  upwards  had  any  glim- 
mering of  reason ;  whilst  a  lunatic  "  is  one  who  hath 
had  understanding,  but  by  disease,  grief,  or  other  acci- 
dent, hath  lost  the  use  of  his  reason  "  (j).  However, 
with  regard  to  these  two  classes  of  non-sane  persons  no 
person  is  now  found  an  idiot,  the  inquiry  as  to  the  com- 
mencement of  the  insanity  not  being  carried  back  to 
the  birth  (r)  ;  but  at  the  same  time,  although  this  is  so, 
yet,  if  the  facts  of  any  case  bring  the  person  within  the 
description  before  given  of  an  idiot,  he  is  an  idiot  and 
not  a  lunatic. 

It  was  formerly  considered  that  a  person  could  not 

set  up  as  a  defence  to  an  action  on  a  contract  that  he 

was  of  unsound  mind  when  it  was  entered  into,  but  this 

A  person  turn    ^^  ^^  longer  law  (a).    But,  although  unsoundness  of 

compo8  mentis^  mind  may  be  set  up,  yet  it  must  not  be  thought  that  it 

iLbie  for  ^  will  f^r™  ^^  answer  to  every  action  that  may  possibly 
necessaries.  be  brought,  for  it  has  been  decided,  firstly,  that  a  per- 
son of  unsound  mind  is  liable  for  all  necessaries  suitable 
to  his  state  and  condition  in  life,  provided  no  advan- 
And  also  tagc  has  been  taken  of  his  mental  incapacity  (t)  ;  and, 
«>metiine8  secondly,  that  even  although  the  contract  may  not  be 
/Se  executed  for  uecessaries,  yet,  if  the  other  party  to  it  had  no 
contract.         noticc  of  the  person's  want  of  mental  capacity,  and  the 


(p)  See  ante,  p.  103,  and  case  of  Smout  v.  Ilberryy  10  M.  &  W.  there  re- 
ferred to. 

(7)  1  Bl.  Com.  304. 

(r)  See  hereon,  Phillips  on  Lunacy,  224. 

(s)  Chitty  on  Contracts,  133. 

(<)  Selson  V.  Duncombe,  9  Beav.  211 ;  Baxter  v.  Earl  of  Portsmouth, 
5  B.  &  C.  170. 
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contract  was  hondfide^  and  is  executed,  nnsonndness  of 
mind  will  be  no  defence  («).  This  latter  principle  has 
been  well  stated  as  follows :  ''  When  a  person  appa- 
remUy  of  Bound  mind^  and  not  known  to  he  otherwise^ 
enters  into  a  contract  for  the  purchase  of  property 
which  is  fair  and  hona  fide^  and  which  is  executed  and 
completed,  and  the  property,  the  subject-matter  of 
the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored,  so  as  to  put  the  parties  in 
$taiu  quo^  such  contract  cannot  afterwards  be  set  aside 
either  by  the  alleged  lunatic  or  those  who  represent 
him  "  (0). 

It  would  seem  that  if  a  contract  is  of  an  executory  But  not  upon 
nature,  a  person  of  unsound  mind  is  not  liable  on  it  so  contract  whiut 
long  as  it  remains  executory,  but  if  for  necessaries,  and  it  remains 
any  part  of  it  is  executed,  then  he  is  liable  on  such  ®^*^*^^^* 
executed  part;   if  not  for  necessaries,  then  he   will 
only  be  liable  provided  it  became  executed  before  the 
other  party  to  it  knew  of  his  want  of  mental  capacity. 

Any  acts  done  by  a  lunatic  during  a  lucid  interval  Acts  done 
are  perfectly  valid  (y).  fnfAiMf" 

good. 

Although  a  person  may  not  be  strictly  of  unsound 
mind,  yet  if  he  is  of  weak  capacity,  though  this  by  it- 
self would  be,  generally,  no  ground  of  defence  to  his 
contract,  yet  it  may  afiford  evidence  of  undue  influence, 
misplaced  confidence,  or  imposition,  so  as  to  render  the 
act  a  constructive  fraud  (z). 

In  the  same  way  that  a  person  cannot  generally  (a)  iv.  intoxi- 
cated person. 

(»)  NieU  V.  Morieyy  9  Ves.  478. 

(jg)  See  judgment  in  case  of  MoUon  y.  Camrcux,  2  Ex.  503. 

(y)  Chitty,  136. 

(«)  As  to  Constructive  Frauds^  see  Snell,  p.  398,  ei  seq. 

(a)  The  word  ''  generally  *'  is  used  here,  because  in  crimes  in  which  it  is 
necessary  to  shew  malice — e.g.  murder— drunkenness  may  sometimes  be 
shewn  as  eridence  to  rebut  the  existence  of  malice. 
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Intoxication 
only  a  defence 
if  the  person 
did  not  know 
what  he  was 
doing. 


V.  Persona 
under  dnresa. 


VI.  Alienf, 


shield  himself  from  the  consequences  of  his  criminal 
act  by  showing  that  he  was  dmnk  at  the  time,  it  was 
formerly  held  that  he  could  not  be  allowed  to  set  up 
his  intoxication  as  a  defence  to  an  action  upon  a  con- 
tract made  by  him.  However,  the  law  now  is,  that  if 
a  person  is  in  such  a  state  of  intoxication  as  not  to 
know  what  he  is  doing,  so  that,  indeed,  his  reason  is 
for  the  time  being  destroyed,  he  cannot  be  said  to  have 
any  agreeing  mind,  and  his  contract,  made  whilst  he  is 
in  such  a  state,  cannot  be  enforced,  unless  he  after- 
wards when  sober  ratifies  it,  which  he  may  do,  for  it  is 
only  voidable  and  not  absolutely  void.  And  intoxica- 
tion can  never  be  any  defence  to  an  action  for  things 
actually  supplied  for  the  person's  preservation  (b). 

A  person  is  said  to  be  under  duress  when  he  is  sub- 
jected to  great  terror  or  violence,  6.^.,  if  his  person  is 
wrongfully  detained,  or  legally  detained  and  excessive 
and  unnecessary  violence  used,  or  if  he  is  threatened 
with  loss  of  life  or  serious  injury.  Any  contract  made 
by  a  person  who  is  under  duress  is,  as  regards  him, 
void,  and  cannot  be  enforced  against  him.  And  though 
a  contract  may  be  entered  into  under  circumstances 
that  would  not  at  common  law  constitute  duress,  yet 
such  circumstances  may  possibly  amount  to  construc- 
tive fraud,  so  as  to  afford  ground  for  an  application  to 
the  Chancery  Division  of  the  High  Court  of  Justice  to 
set  it  aside,  or  form  a  defence  to  any  action  on  such 
contract  (c). 

An  alien  may  be  defined  as  a  subject  of  a  foreign 
state,  and  may  be  an  alien  ami,  that  is,  a  subject  of  a 
friendly  state,  or  an  alien  enemy,  that  is,  a  subject  of  a 
state  at  enmity  with  ours. 

Contracts  with  aliens  may  be  considered  as  of  two 
classes : — 


(6)  See  hereon,  Chitty  on  Contracts,  136,  137. 

(c)  As  to  Constrnctive  Frauds,  see  Snell's  Principles  of  Equity,  398,  H  sc(i. 
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1.  Their  contracts  as  to  pure  personal  property ;  and 

2.  Their  contracts  as  to  land  and  property,  of  that 
nature. 

Firstly,  then,  as  to  the  former.  By  the  Act  to  amend  Their  contracts 
the  law  relating  to  aliens  (d)  it  was  enacted  that  they  ^^^j  l^l^tj, 
might  hold  hy  purchase,  gift,  bequest  or  presentation, 
or  otherwise,  eyery  kind  of  personal  property,  except 
chattels  real,  as  fully  and  effectually,  to  all  intents  and 
purposes,  and  with  the  same  rights,  remedies,  exemp- 
tions, priyileges  and  capacities,  as  if  they  were  natural- 
bom  subjectfi  of  the  United  Kingdom  (e).    But  with 
regard  to  the  contracts  of  aliens,  on  the  ground  of 
puhlic  policy  and  expediency,   though  an  alien  ami 
might  contract  and  sue,  yet  the  contract  of  an  alien 
enemy  was  absolutely  void ;  and  eyen  with  regard  to 
the  contract  of  an  alien  ami,  if  after  the  contract  war 
broke  out,  so  that  he  thus  became  an  alien  enemy,  his 
remedy  here  was  suspended  until  the  war  ceased,  and 
he  again  became  an  alien  ami  (/).     The  Naturalization  Naturalization 
Act,  1870  (^),  now  also  provides  that  real  and  personal  ^^^'  ^^^^' 
property  of  every  description  may  be  taken,  acquired, 
held,  and  disposed  of,  by  an  alien  in  the  same  manner 
in  all  respects  as  by  a  natural-born  British  subject ; 
and   that  a  title  to    real   and  personal  property  of 
every  description  may  be  derived  through,  from,  or  in 
succession  to  an  alien,   in   the  same  manner  in  all 
respects  as  through  a  British  subject  (h),  provided  that 
this  shall  not  qualify  an  alien  for  any  office,  or  for  any 
municipal,  parliamentary,  or   other  franchise  (t),  nor 
shall  it  qualify   him   to  be   the  owner  of  a  British 
ship  (£). 


(<0  7  &  8  Vict.  c.  66. 

(0  Sec  4. 

If)  See  Chittj  on  Contracts,  178. 

0/)  33  Vict.  c.  14. 

(A)  Sec.  2. 

(i)  Ibid. 

Ik)  Sec.  14. 
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It  may  possibly  be  considered,  that,  by  reason  of  this 
comprehensiye  provision,  the  distinction  as  to  their 
contracts  between  an  alien  ami  and  an  alien  enemy  is 
now  done  away  with,  and  that  an  alien  enemy  may 
contract  and  sue  in  the  same  way  as  an  alien  ami,  but 
as  the  before-mentioned  distinction  was  founded  on 
principles  of  public  policy  and  expediency  (7),  this  must 
be  considered  at  present  as  somewhat  doubtful  (m). 

Their  contracts     Secondly,  regarding  aliens'  contracts  as  to  land,  they 
a»  to  land.       ^^^^  ^^jj  j^j^j^  prohibited  from  holding  any  hinds  in 

this  country,  except  that  an  alien  ami  might  hold  a 
lease  for  not  exceeding  twenty-one  years  for  the  resi- 
dence or  occupation  of  himself  or  his  servants,  or  for 
the  purpose  of  any  business,  trade,  or  manubcture  (n), 
but  now,  by  the  provision  in  the  Naturalization  Act, 
187(T  (o),  real  as  well  as  personal  property  may  be  held 
by  an  alien. 

An  alien,  although  not  in  this  country,  may  be  sued 
here  if  the  cause  of  action  arose  within  the  jurisdiction, 
but  no  writ  of  summons  in  such  a  case  can  be  issued 
without  the  leave  of  the  court  or  a  judge  (|)).  The 
writ  itself  is  not  served  on  the  alien,  but  notice  of 
it  (2). 


(/)  Broom's  Corns.  599. 

(m)  The  learned  editors  of  the  work,  ^Chitty  on  Contracts,'  howerer, 
clearly  give  it  as  their  opinion  that  the  Naturalization  Act,  1870,  has 
done  away  with  all  such  distinction.  They  state  as  follows:  ''Asthe 
statute  appears  to  give  this  power  "  (the  power  of  holding  and  disposing 
of  all  property)  "  to  all  aliens,  whether  they  be  the  subjects  of  a  friendly 
state  or  not,  and  whether  they  reside  in  this  country  or  not;  and  the 
power  so  given  cannot  be  enjoyed  without  entering  into  contracts  for  the 
taking,  acquiring,  and  disposing  of  real  and  personal  property ;  it  seems 
to  follow  that  all  aliens  are  now  enableil  to  enter  into  such  contracts,  and 
may  now  enforce  by  action  in  our  courts  any  obligation  arising  there- 
from."—^e  Chitty  on  Contracts,  179. 

(n)  7  &  8  Vict.  c.  QQ,  s.  5. 

(o)  33  Vict.  c.  14,  ante,  p.  187. 

(/?)  Order  ii.,  r.  4,  in  Schedule  to  Judicature  Act,  1875,  and  notes 
thereon  in  Griffith's  Judicature  Acts,  130-135. 

(7)  Ibid. 
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CHAPTER  Vm. 

OF   THE  LIABILITY  ON  CONTRACTS,   THEIR   PERFORMANCE, 
AND   EXCUSES  FOB  THEIR  NON-PERFORMANCE. 

Ik  this  chapter  it  is  proposed  to  consider  the  position 
of  a  person  who  has  entered  into  a  contract,  and  other 
pointR  incidental  thereto. 

When  any  person  enters  into  a   valid  contract,   it 
follows,  as  a  matter  of  course,  that  he  thereby  incurs  a 
liability  to  perforin  such  contract,  and  must  either  per- 
form it,  or  show  some  good  excuse  for  not  doing  so. 
This  liability  on  a  contract  arises  directly  it  is  entered  when  a 
into,  and  if  it  is  for  the  doing  of  some  immediate  act,  ^^^nf^c^T 
the  remedy  of  the  other  party  to  the  contract  in  respect  arUes. 
of  such  liability  may  be  immediately  taken,  e,g„  if  A. 
for  consideration  agrees  to  immediately  take  B.  into  his 
employment,  and  fails  to  do  so,  B.  may  at  once  sue  him 
for  the  breach  of  his  contract.     But  if  the  contract  is 
for  the  doing  of  an  act  at  some  future  day,  then  gene- 
rally the  remedy  of  the  other  party  in  respect  of  such 
liability  cannot  be  taken  until  the  future  day ;  e,g.y  if 
A«  for  consideration  agrees  to  employ  B.  at  some  future 
day,  the  remedy  cannot,  of  course,  be  taken  until  that 
future  day.     To  this  rule  there  is,  however,  one  im-  when  on  an 
portant  exception,  which  may  be  stated   to  be   that  **®^^^®[y 
where   there  is   an  executory  contract   under  which  liability  arises 
nothing  has  been  done,  and  the  person  liable  to  do  the  ^rires^for^^ 
act  before  the  happening  of  the  future  day  expressly  doing  the  act. 
states  that  he  will  not  do  the  act  when  the  future  day 
arrives,  or  renders  himself  before  the  day  incapable  of 
doing  the  act,  the  remedy  may  be  taken  against  him  at 
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Hochster  v, 
De  la  Tour, 


Frost  V. 
Knight. 


once,  though  the  time  for  performance  has  not  actually 
arrived  (r).  This  is  well  shown  by  the  case  of  Hochster 
y.  De  la  Tour  (cited  below).  In  that  case  there  was  an 
agreement  to  employ  the  plaintiff  as  a  courier  from  a 
day  subsequent  to  the  date  of  the  writ,  and  before  the 
time  for  the  commencement  of  the  employment  the 
defendant  refused  to  perform  the  agreement,  and  dis- 
charged the  plaintiff  from  performing  it,  and  he  at 
once  commenced  his  action  for  breach  of  this  contract. 
It  was  objected  that  he  could  not  sue  until  the  future 
day  arrived,  but  it  was  held  that  he  might  do  so,  and 
the  principle  before  stated  was  laid  down.  Again,  in 
the  case  of  Frost  v.  Knight  (also  cited  below),  the 
defendant  had  promised  to  marry  the  plaintiff  on  the 
death  of  his  father  ;  and  he  had  afterwards,  during  his 
father's  life,  announced  his  absolute  determination 
never  to  fulfil  the  promise,  and  it  was  held  that  the 
plaintiff  might  at  once  regard  the  contract  as  broken 
in  all  its  obligations  and  consequences,  and  sue  thereon. 


part 

Cutter  V. 
Povoell. 


To  entitle  a  Where  a  special  contract  is  entered  into  by  a  person, 

SnToontrwit  *^  entitle  him  to  his  remedy  against  the  other  party  to 
he  must  have  it,  it  is  vcry  nccessary  that  he  himself  should  strictly 
wt^onT*  **"  carry  out  on  his  part  the  stipulations  of  the  contract. 
Thus,  where  the  agreement  was  to  pay  a  man  a  certain 
sum  provided  he  proceeded,  continued,  and  did  his 
duty  as  mate  of  a  ship  during  a  certain  voyage,  and  he 
died  during  the  voyage,  it  was  held  that  his  repre- 
sentatives could  not  recover,  for  the  contract  had  not 
been  strictly  carried  out  by  the  deceased,  and  therefore 
no  right  of  suing  had  accrued  (s).  But  although, 
where  there  is  a  special  contract,  the  remedy  must  be 
on  that  special  contract,  and  therefore  there  can  gene- 
rally be  no  remedy  when  the  person  suing  has  not 
himself  performed  its  stipulations,  yet  if  the  special 


(r)  Hochster  v.  De  la  Tour,  2  El.  &  Bl.  678 ;  Frost  v.  Knigid,  L,  R. 
7  Ex.  111. 

(s)  CutUr  V.  Powell,  2  S.  L.  C.  1 ;  6  T.  R.  320 ;  see  also  HxUlc  v.  Ueight- 
many  2  East,  145. 
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contract  has  been  abandoned  or  rescinded  by  the  parties, 
then  an  action  will  lie  for  what  has  been  done  by  the 
person  suing  on  a  quantum  meruit  (t) ;  and  it  may  be  Bat  when 
stated,  as  a  correct  general  rule,  that  where  there  is  a  ^Xact  has 
special  contract  not  under  seal,  and  one  of  the  parties  been  rescindeii 

*-  ,  -  ,.  <j»»i  J  !•  "I  i»  or  abandoned 

rerdses  to  perform  his  part  of  it,  or  renders  himself  ^^^{00  j^Hy  i»e 
absolutely  unable  to  do  so,  it  is  open  to  the  other  party  brought  on  a 
to  at  once  rescind  such  special  contract,  and  immedi-  ,!!^t!^ 
ately  sue  on  a  quantum  meruit  for  whatever  he  has  done 
under  the  contract  previously  (u).    But  to  entitle  a  What  refusal 
person  so  to  rescind  a  special  contract  on  the  ground  party"to'a^  ^ 
of  the  refusal  of  the  other  party  to  perform  it,  such  contract  in 
refusal  must  be  absolute  and  unqualified,  and  a  mere  '^***^*   *°^  *  * 
conditional  refusal  wiH  not  be  sufficient  (x). 

The  liability  of  a  person  upon  a  contract  may  be  put  How  the 

n  .        •.!  liability  on  a 

an  end  to  either—  contract  may 

be  put  an 

1.  By  its  performance ;  or, 

2.  By  showing  some  excuse  for  its  non-performance. 

FinUy,  as  to  the  performance  of  contracts.  Con-  i-  Performance 
tracts  may  be  and  are  of  the  most  varied  nature,  and  ^ 
they  must  be  carried  out  according  to  the  stipulations 
in  each  particular  case,  attention  being  paid  always  to 
the  ordinary  and  well-known  rules  of  construction, 
e.ff.f  that  the  intention  of  the  parties  shall  be  observed, 
that  the  construction  shall  be  liberal,  and,  failing  all 
other  rules  of  construction,  that  the  contract  shall 
be  taken  most  strongly  against  the  grantor  or  con- 
tractor (y).  The  most  practically  useful  points  to  con- 
sider under  this  head  appear  to  be  Payment,  Tender^ 
and  Accord  and  Satisfaction. 


(i)  That  is  to  say,  for  as  much  as  it  is  worth,  see  Brown's  Law  Diet.  297. 
(m)  Planchey.  CoVmrn,  8  Bing.  14 ;    Withers  v.  Reynolds,  2  B.  &  Ad.  882. 
(x)  See  Lines  y.  Bees,  cited  2  S.  L.  C.  35. 
(y)  For  rules  of  construction,  see  ante,  pp.  21-26. 
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].  Payment.  Payment  has  been  defined  as  the  normal  mode  of 
discharging  any  obligation  (z),  and  payment  by  a 
person  liable  on  a  contract  to  the  other  party  to  it  of 
the  amount  which  is  actually  agreed  on  between  them 
to  be  payable  in  respect  of  the  contract  naturally  puts 
an  end  to  it  and  furnishes  a  complete  performance.  But 
a  payment  made  under  a  contract  to  amount  to  per- 
formance must  be  actually  made  by  the  party,  or  some 
Payment  by  ouc  ou  his  behalf,  and  if  made  by  some  third  person 
a  third  person  voluntarily  it  amouuts  to  no  performance,  and  does  not 

vomntarily  not  _  *^  * 

a  performance  destroy  the  Contracting  party's  liability,  unless  after- 
wai^  raufied  ^*^^^  ratified  and  accepted  by  him  as  his  act  (a).  But 
and  accepted,  this,  of  courso,  is  Only  where  the  payment  is  made 
voluntarily ;  if  made — as  by  a  surety — in  pursuance  of 
a  legal  obligation,  then  the  contract  is  performed  as 
far  as  the  original  liability  is  concerned,  and  a  new 
performance  is  necessary,  viz.,  the  repayment  to  the 
surety  (h). 

Payment  must  It  is,  of  coursc,  also  ncccssary,  to  make  the  payment 
c\ditor  0^  *^*  ^  performance  of  the  contract,  that  it  should  be  actually 
a  person  made  to  the  person,  or  one  having  authority  from  him, 

by^him****       either  as  a  particular  or  a  general  agent,  to  receive  it. 

Payment  to  Payment  in  an  action  to  the  plaintiff's  solicitor  is 

an*action'*°     equivalent  to  payment  to  the  plaintiff;  but  it  seems 
sufTicient.        payment  to  the  agent  of  the  plaintiff's  solicitor  does 
not  so  operate  (c). 

Where  there  are  several  sums  of  money  due  from  one 
person  to  another  at  different  times,  and  the  party  liable 
to  pay  makes  a  payment,  but  not  sufficient  to  discharge 
his  liability  in  respect  of  the  whole  of  the  debt,  the  ques- 
tion arises,  in  respect  of  which  matter  is  it  to  operate  as 


(e)  Brown's  Law  Diet.  270. 
(a)  See  Simpson  v.  Eggituji^m^  10  Ex.  845. 
(6)  As  to  Sureties,  see  ante,  pp.  40-42. 
(c)   Yates  V.  Frccklcton,  2  Doug.  625. 
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a  performance  or  part  performance  ?  The  answer  to  this  Rule  as  to 
question  is  known  as  the  rule  as  to  the  appropriation  *? SlTOenu^.** 
of  payments,  and  is,  that  the  party  liable  to  perform- 
ancOy  i.e.y  the  debtor,  has  the  right  in  the  first  instance 
to  declare  in  respect  of  which  contract  or  debt  the  pay- 
ment is  made ;  failing  his  doing  so,  the  person  entitled 
to  performance,  i.e.,  the  creditor,  has  such  right ;  and 
failing  either  doing  so,  then  the  law  considers  the 
payment  to  be  in  respect  of  the  contract  or  debt  which 
is  the  earliest  in  point  of  date,  commencing  with  the 
liquidation  of  any  interest  that  may  be  due  (d).  And 
where,  under  this  rule,  the  creditor  has  the  right  of 
appropriating  the  money,  he  may  appropriate  it  to  a 
debt  barred  by  the  Statute  of  Limitations  (e).  Where 
a  payment  is  made  to  a  person  to  whom  two  or  more 
debts  are  due  of  a  sum  not  sufficient  to  satisfy  all,  and 
the  debts  are  owing  in  respect  of  contracts  of  the  same 
date,  the  amount  paid,  unless  expressly  appropriated 
by  one  of  the  parties,  will  be  apportioned  between  the 
different  debts  (/). 

Where  the  performance  that  is  required  by  a  con-  a  smaller 
tract  is  the  payment  of  a  fixed  sum  of  money,  it  is  no  J^t^°^*  ^ 
sufficient  performance   to  pay   a  smaller   sum,   eyen  of  a  greater. 
though  the  parties  expressly  so  agree,  and  the  party  to  Cumber  ▼. 
whom  the  payment  is  made  gives  a  receipt  expressly    ^^' 
stating  that  it  is  received  in  full  discharge  (g),  the  reason 
being  that  there  is  no  consideration  for  the  smaller  sum 
being  received  in  satisfaction  of  the  greater ;  and  as  an 
ordinary  simple   contract  requires  a  consideration  to 
support  it  {h)y  so  here  there  must  be  some  consideration 
for  the  giving  up  of  the  balance.     But  if  something  is  But  some- 
given  in  the  performance  of  an  obligation  of  a  different  thing  different, 

value,  may  be 

a  satisfaction. 
(d)  Ciayton*8  Case^  in  Devaynes  v.  NcbUy  1  Mer.  585 ;  Tudor's  Mercantile 

Cases,  1,  and  notes  thereto. 

(«)  MUU  V.  Fowkes,  5  Bing.  (N.C.)  455. 

(/)  Favenc  v.  Benneity  11  East,  36. 

Iq)  Cumber  v.  Wane,  1  S.  L.  C.  341 ;  1  Strange,  436 ;  Fitch  v.  Sutton, 
5  East,  230. 

(A)  See  ante,  pp.  27,  31. 
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nature,  there  may  be  a  complete  performance,  though 
of  less  value ;  thus,  a  horse  may  be  given  in  satisfaction 
of  a  debt,  though  of  much  less  value  than  such  debt ; 
and  it  has  been  expressly  decided  that  a  negotiable 
security  may  operate,  if  so  given  and  taken,  in  satis- 
faction of  a  debt  of  greater  amount  (t);  and  where 
there  is  any  doubt  or  disagreement  on  the  amount  of  a 
debt,  and  in  all  cases  of  unliquidated  demands,  the 
rule  that  a  smaller  sum  cannot  satisfy  a  greater  does 
not  apply,  nor  does  it,  if  the  time  for  payment  is 
accelerated,  or  any  other  advantage  given  to  the  payee, 
for  in  such  cases  there  is  a  consideration,  in  the  one 
case  the  settlement  of  doubts,  and  in  the  other  the 
obtaining  the  money  before  it  would  be  otherwise 
paid  {k). 

A  smaller  sum  A  smaller  sum  may,  however,  be  paid  in  satisfaction 
^tw"ifl  *  of  a  greater  if  the  receipt  is  under  seal,  for  this  would 
receipt  under  be  a  deed,  which,  as  we  have  seen,  requires  no  conside- 
*^o"a^wm-  ration  to  support  it,  and  operates  also  by  way  of 
position  under  estoppcl  (Z).  And  Under  the  Bankruptcy  Act,  1869  (m), 
ruptcy  Act,  *  majority  of  the  creditors  of  any  person  assembled  at 
1869.  meetings  convened  as  therein  mentioned,  may  by  resolu- 

tion agree  to  accept  a  composition  in  satisfaction  of  their 
debts,  which  is  to  be  binding  on  the  other  creditors, 
and  the  payment  of  which  composition  is  to  discharge 
the  debtor. 

Performance        Performance  of  a  contract  will  in  some  cases  be  pre- 
roay  wmetimes  8^°^®^  Until  the  contrary  is  shewn,  e.g.,  from  lapse  of 
be  presumed,    time ;  and  where  there  is  money  coming  due  from  time 
to  time,  e.ff.,  rent,  the  production  of  a  receipt  for  a  pay- 
ment will  be  presumptive  evidence  that  all  rent  that 
has  become  due  before  that  date  has  been  paid.     But  a 


(0  Stbree  v.  Trippy  15  M.  &  W.  23. 

(A)  See  notes  to  Cumber  v.  Wane^  1  S.  L.  C.  343,  et  9eq, 

(T)  Ante,  pp.  11,  14. 

(m)  32  &  33  Vict.  c.  71,  s.  125. 
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reoeipty  even,  for  any  particnlar  sum  is  not  conclnsiye 
evidence  of  payment  of  that  smn,  bat  the  fact  of  the 
receipt  may  be  controyerted  (n). 

Payment  should  strictly  be  made  in  money  or  bank  Effect  of 
notes,  but  if  a  cheque  is  given  and  received,  that  J^^™****^  **y 
operates  as  payment  unless  and  until  dishonoured ;  and 
if  a  cheque  is  given  in  payment,  the  payee  is  guilty  of 
laches  in  not  presenting  it  for  payment  within  the  pro- 
per time,  and  if  in  the  meantime  the  banker  fails,  having 
aasets  of  the  customer  in  his  hands,  the  person  to  whom 
the  cheque  was  paid  has  no  further  claim  for  payment  (o).  Or  bj  a 
So,  also,  a  bill  of  exchange,  or  other  negotiable  security,  ^^'j***^* 
may  operate  as  payment,  and  during  its  currency  the 
remedy  for  recovering  the  debt  is  suspended  (p) ;  but 
upon  the  dishonour  of  the  instrument  the  original 
remedy  revives  unless  it  be  then  outstanding  in  the 
hands  of  a  third  person  for  value,  in  which  case  it  does 
not  (7).    On  the  dishonour  of  a  bill,  note,  or  cheque, 
given  in  payment,  the  creditor  may  sue  either  for  the 
original  debt  or  on  the  instrument  itself. 

If  a  creditor  requests  his  debtor  to  make  payment  by  Payment  by 
transmission  through  the  post,  the  creditor  is  safe  in  J^^^^^^^he 
adopting  that  course,  provided  he  properly  addresses  post. 
and  sends  the  letter ;  but  unless  there  is  such  a  request 
made,  either  expressly  or  impliedly,  if  the  money  is 
lost  in  transmission  the  debtor  will  have  to  pay  it  over 
again  (r). 

When  an  action  is  brought  to  recover  either  a  fixed  sum  Payment  into 
or  even  unliquidated  damages,  and  the  defendant  admits  ^^^^^' 
his  liability,  either  entirely  or  to  a  certain  amount,  he 


(n)  Stretton  t.  Easteli,  2  T.  R.  366. 
(o)  See  hereoni  ante,  pp.  136,  137. 

(jp)  Per  car.  BeUhaw  v.  Bushy  11  C.  B.  191 ;  Simon  7.  Liojfd,  2  Cr. 
M.  Ii  R.  187. 
ft)  Puckford  V.  Maawell,  6  T.  R.  52 ;  Price  v.  Price,  16  M.  &  W.  232. 
(r)  See  Chitty  on  Contracts,  682. 

o  2 
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2.  Tender. 


What  will 
constitute  a 
valid  tender. 


Course  to  be 
taken  where 
no  tender 
made  before 
action  brought. 


can  now  immediately,  or  with  his  statement  of  defence, 
or  subsequently  by  leave  of  the  court  or  a  judge,  pay 
the  amount  that  he  admits  into  court  (s). 

By  tender  is  meant  the  act  of  offering  a  sum  of 
money  in  satisfaction  of  some  claim ;  if  it  is  accepted 
it  of  course  is  payment,  but  if  refused,  it  is  simply  a 
tender,  and  amounts  to  a  performance  as  far  as  the 
debtor  is  able  of  himself  to  effect  performance.  The 
advisable  course  to  be  taken  by  a  person  on  whom  a 
claim  is  made  of  a  pecuniary  character,  and  reduced  or 
reducible  to  a  certainty,  and  who  admits  a  liability  but 
not  to  the  full  amount  claimed,  is  to  tender  to  the  other 
person  the  amount  which  he  admits,  and  it  is  therefore 
very  important  to  properly  understand  what  will  be  a 
valid  tender  and  how  a  valid  tender  may  be  made. 

A  tender  may  be  made  either  by  the  debtor  or  by 
some  one  on  his  behalf,  and  may  be  made  either  to  the 
creditor  personally,  or  some  one  who  has  been  duly 
authorized  by  him  to  receive  the  money  (t),  e,  g.,  if  a 
solicitor  write  for  payment  of  a  debt,  tender  may  be 
made  to  him.  The  tender  must  be  made  of  the  actual 
debt  that  is  due^  and  nothing  less  than  it,  but  tender  of 
an  amount  in  excess  of  the  debt  is  a  perfectly  good 
tender  (t^),  and  the  tender  must  be  made  before  any 
action  has  been  commenced  for  recovery  of  the  sum 
claimed.  If  any  action  has  been  commenced  before 
tender,  the  proper  course  was  formerly  to  have  taken 
out  a  summons  to  stay  the  action  on  payment  of  the 
amount  admitted,  which  operated  in  the  nature  of  a 
tender  from  that  time,  so  that  if  it  was  not  acceded 
to,  and  the  action  was  proceeded  with,  and  the  plaintiff 


(5)  Jadicatnre  Act,  1875,  Order  xxx.  r.  1.  As  to  the  effect  of  payment 
into  court,  see  post,  Part  3,  ch.  2,  pp.  406-408. 

(t)  Chitty  on  Contracts,  730.  It  may  be  noticed  that  tender  by  one  of 
several  joint  creditors  is  good,  operating  as  tender  by  all,  see  Doughs  t. 
Patrick,  3  T.  R.  683. 

(u)  Bean  v.  James,  4  B.  &  Ad.  546. 
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did  not  recover  a  sum. exceeding  the  amount  named  in 
the  summons,  all  the  subsequent  costs  were  thrown  on 
him.  But  now  there  is  no  need  for  any  such  summons, 
nor  is  any  such  summons  allowed,  the  proper  course 
being  for  the  defendant  to  at  once  pay  into  court 
the  sum  that  he  admits  (x),  and  the  plaintiff  may  take 
that  sum  out  of  court  in  full  satisfaction,  or  may  pro- 
ceed for  the  balance,  but  if  he  does  not  recover  more 
than  was  paid  into  court  he  will  have  to  bear  the  costs 
subsequent  to  the  payment  in. 

In  makins^  a  tender  it  is  not  sufficient  for  the  debtor  in  making  a 
to  merely  say  he  will  pay  the  money,  or  even  that  he  ^°J,"  ^^^^^^ 
has  it  vdth  him ;  there  must  be  an  actual  production  of  be  actually 
the  money  itself,  unless  indeed  the  creditor  expressly  ^^ 
dispenses  with  the  production  of  it  at  the  time  (y).     A  Unless  th« 
good  illustration  of  what  will  amount  to  dispensing  ^^g^^I^urits 
with  the  production  of  the  money  is  found  in  the  fol-  production, 
lowing    circumstances :     The   defendant   said   to   the 
plaintiff,  "  I  have  eight  guineas  in  my  pocket,  which  I 
have  brought  for    the    purpose    of    satisfying  your 
demand ;"  the  plaintiff  said  he  need  not  trouble  him- 
self by  offering  it  as  he  should  not  accept  it,  where- 
upon the  money  was  not  produced,  and  it  was  held  that 
this  was  a  sufficient  tender  (z). 

A  tender  must  be  absolute  and  unconditional,  for  if  Tender  must 
a  tender  is  made  with  some  condition  annexed  to  it  J^tionflS"' 
that  will  prevent  its  being  a  valid  tender;  thus,  for 
instance,  in  case  a  receipt  is  wanted,  the  proper  course 
is  for  the  debtor  to  bring  a  stamped  receipt  with  him 
and  ask  the  creditor  to  sign  it  and  pay  him  the  amount  of 
the  stamp  (a) ;  again,  also,  a  sum  offered  if  the  creditor  But  a  tender 
would  accept  it,  in  fuU  discharge  of  a  larger  sum  ^'^^"^ 


(x)  Judicature  Act,  1875,  Order  xxx.  r.  1. 

(y)  7%oma8  r.  Evans,  10  East,  101. 

(*)  Douglas  v.  Patrick,  3  T.  R.  683,  quoted  in  Chitty  on  Contracts,  734. 

(a)  Laing  v.  Meader,  1  C.  &  P.  257. 
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claimed,  has  been  held  not  to  be  a  valid  tender  (b).    It 
seems  a  tender  under  protest  is  geod  (o). 

Ib  what  money     ^  tender  must  (except  as  is  presently  mentioned)  be 

&  tender  ni&T  n  *  x  »  / 

be  made.  made  in  money  or  bank  notes.  By  3  &  4  Wm.  4,  c.  98  (ei), 
it  is  provided  that  tender  of  Bank  of  England  notes 
payable  to  bearer  on  demand  shall  be  a  valid  tender  for 
all  snms  above  £5,  except  by  the  governor  and  company 
of  the  Bank  of  England,  or  any  branch  thereof.    By 

33  Vict  c  10.  33  Vict.  c.  10  (e),  it  is  provided  that  a  tender  of  money 
in  coins  which  have  been  issued  by  the  Mint  in  ac- 
cordance vdth  the  provisions  of  that  Act  shall  be  a 
legal  tender — 

In  the  case  of  gold  coins,  for  the  payment  of  any 
amount ; 

In  the  case  of  silver  coins,  for  the  payment  of  any 
amount  not  exceeding  408.,  but  for  no  greater  amount ; 

In  the  case  of  bronze  coins,  for  the  payment  of  an 
amount  not  exceeding  Is.,  but  for  no  greater  amount. 

But  nothing  in  this  Act  contained  is  to  prevent  any 
paper  currency  which  under  any  Act  is  a  legal  tender 
from  still  being  a  legal  tender. 

When  country      Notwithstanding  that  a  tender  should  usually  be 

ch^uwarea    actually  in  money  or  Bank  of  England  notes,  yet  a 

good  tender,     tender  of  country  notes,  or  of  a  draft  or  cheque  on  a 

banker,  is  valid  if  the  creditor  at  the  time  raises  no 

objection  to  the  tender  being  made  in  that  way. 

Person  tender-      Although  a  Creditor  rejects  a  tender  that  is  made  to 

ing  must  be 

ready  to  pay 

the  money  at 

any  time  after-  (6)  Evans  v.  Judkins,  4  Camp.  156. 

wards  though  (c)  Scott  v.  The  UuMige  By.  Co.,  14  L.  T.  Rep.  (N.S.)  596. 

the  tender  (rf)  Sec.  6. 

was  refused.  (e)  Sec.  4. 
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him  by  his  debtor,  yet  he  has  afterwards  a  right  to 
demand  payment  of  the  amount  previonsly  tendered, 
which  if  refased  will  make  the  case  as  if  no  tender  had 
been  made  (/) ;  the  reason  of  this  being,  that  the  yery 
principle  of  tender  is  that  the  person  was  then  ready, 
and  afterwards  remains  ready,  to  pay  the  amount 
tendered  (ff). 

It  only  remains  now  to  consider  what  is  the  effect  of  Effect  of 
a  tender  when  it  has  been  actually  and  properly  made.  ****'  *'* 
It  naturally  does  not  put  an  end  to  the  creditor's  claim, 
for  we  haye  seen  that  the  creditor  has  a  right  to  come 
and  demand  the  amount  tendered,  though  he  at  first 
refused  it ;  the  only  effect  of  it  as  a  defence  is,  that  if 
it  is  the  fact  that  the  amount  tendered  was  the  whole 
amount  due,  although  interest  may  be  payable,  no 
subsequent  interest  can  be  recovered,  and  the  debtor 
will  be  entitled  to  his  costs  of  any  action  that  may 
subsequently  be  brought  against  him  (h).  On  any 
action  being  brought,  the  proper  course  for  the  de- 
fendant to  take  is  to  set  up  the  tender  in  his  state- 
ment of  defence,  and  pay  the  money  into  court.  The 
effect  of  the  defendant  setting  up  tender  as  a  defence 
will  naturally  be  to  admit  the  contract  and  a  liability 
on  it  to  the  amount  of  the  tender. 

Accord  and  satisfaction  has  been  defined  as  **  a  3.  Accord  ana 
defence  in  law,  consisting  (as  the  name  imports)  of  two  *****  ac*^i««»- 
parts,  viz.,  something  given  or  done  to  the  plaintiff  by 
the  defendant  as  a  satisfaction,  and  agreed  to  (or 
accorded)  as  such  by  the  plaintiff"  (t);  it  therefore 
amounts  to  a  performance  of  a  contract,  though  not  in 
the  original  way  agreed  on,  yet  in  some  other  way 


(/)  The  demand  must  be  personal  and  not  bj  letter :  Edwards  ▼.  Yates, 
R.  &  M.  360. 

(g)  Chitty  on  Contracts,  737. 

(A)  See  Dixon  v.  Chrk,  5  C.  B.  365. 

(t)  Brown's  Law  Diet.  7.  See  also  the  term  "Accord  and  Satisfac- 
tion" explained,  per  Manle,  J.,  in  Gabriel  t.  Dresser,  15  C  B.  628. 
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afterwards  agreed  on,  and  famishes  an  answer  to  any 
Ck)n8uts  of  action  on  it  (k).  This  mode  of  performance,  as  is  stated 
two  parts.  ^  ^j^^  definition,  consists  of  two  parts,  viz.,  (1)  the 
accord,  which  is  the  agreement  to  do  some  act  in 
lien  of  the  original  act  contracted  to  be  done;  and 
(2)  the  satisfaction,  which  is  the  subsequent  carrying 
out  of  such  agreement ;  and  it  also  follows,  from  the 
definition,  that  accord  ¥rithout  satisfaction,  or  satis- 
faction ¥rithout  accord,  is  not  a  complete  defence  to  an 
action  (Z).  An  instance  of  what  would  amount  to  a 
perfect  accord  and  satisfaction  would  be  as  follows :  A. 
claims  a  sum  from  B.,  and  it  is  agreed  between  them 
that  B.  shall  give  a  bill  of  exchange  for  the  amount, 
drawn  by  himself  and  accepted  by  0.,  and  that,  if  duly 
met  at  maturity,  he  shall  be  exonerated  from  all  further 
liability,  and  B.  duly  procures  the  bill  and  tenders  it 
to  A.  (m).  There  the  agreeing  to  give  the  bill  is  the 
accord,  and  the  giving  it  or  tendering  it  the  satis- 
faction. 

The  value  of  Where  there  is  an  accord  and  satisfaction,  the  value 
^nnot  i^*^^*"""  of  the  satisfaction  cannot  be  inquired  into,  provided  it 
inquired  into,  is  showu  that  it  is  of  somc  value  (n) ;  but  an  agreement 
to  pay  a  smaller  sum  than  some  fixed  liquidated  amount 
due,  and  the  subsequent  payment  of  such  smaller  sum, 
will  not  (as  has  been  already  stated  in  discussing  Pay- 
ment (o) )  operate  as  any  satisfaction  of  such  greater 
sum. 

If  an  accord  and  satisfaction  has  been  brought  about 
by  means  of  any  fraud,  it  will  be  set  aside  on  appli- 
cation to  the  Chancery  Division  of  the  High  Court  of 


(k)  See  Blake's  Case,  6  Reps.  43  b. 

(0  See  Parker  v.  RavMbatUm^  3  B.  &  C.  257 ;  Hardman  y.  BeUhouse, 
9  M.  &  W.  596. 

(m)  See  Curlewis  v.  Clarke,  18  L.  J.  (Ex.)  144. 

(n)  Pinners  Case,  5  Reps.  117  a;  Curleuis  v.  Clarke,  supra. 

(o)  See  ante,  p.  193,  and  cases  there  cited. 
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Justice,  in  the  same  way  that  any  contract  induced  by 
fraud  may  be  set  aside  (p). 

Accord  and  satisfaction  in  respect  of  a  liability  under  Accord  and 
seal  could  not  generally  be  made  at  law,  but  it  would  may/und« 
hare  operated  as  a  defence  in  Chancery ;  under  the  the  Judicature 
Common  Law  Procedure  Act,  1854  (q),  this  might,  how-  Ji  up  as  a 
eyer,  have  been  set  up  as  an  equitable  defence,  and  now,  *l«^«°p«  ^  * 
by  the  Judicature  Act,  1873  (r),  it  is  provided  "  that  if  giai!  *  ^  ""*  **' 
any  defendant  claims  to  be  entitled  to  any  relief  upon 
any  equitable  ground  against  any  deed,  instrument,  or 
contract,  or  alleges  any  ground  of  equitable  defence  to 
any  claim  of  the  plaintiff,  the  court  shall  give  to  every 
equitable  defence  so  alleged  such  and  the  same  effect 
by  way  of  defence  against  the  claim  as  the  Court  of 
Chancery  ought  to  have  given  if  the  same  or  the  like 
matters  had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in  that  court  for  the  same 
or  the  like  purposes  before  the  passing  of  the  Act." 

Becondhf,  as  to  excuses  for  the  non-performance  of  ii.  Excuses  for 
eoniraets ;  and  these  may  be  various,  both  from  the  the  non- 

'  ^  '  performaoce 

different  natures  of  contracts  themselves,  and  from  the  of  contracts. 
circumstances  that  may  arise  in  particular  cases  to 
justify  a  contracting  party  in  not  carrying  out  his 
contract.  Of  these  excuses  it  will  be  most  useful  to 
consider  the  following,  viz.,  The  Statutes  of  Limita- 
tion.  Set-off,  Belease,  Bankruptcy  or  Liquidation,  and 
Composition  with  Creditors,  Incompetency  of  the  Party, 
and  Fraud  and  Illegality. 

The  Statutes  of  Limitation  are  certain  statutes  that  i.  stitutes  of 
have  been  passed  for  the  purpose  of  establishing  fixed  L»™»tati"o- 
periods  or  limits  after  which  actions  cannot  be  brought, 
and  claims,  or  the  remedies  whereby  such  claims  might 


(p)  Stwcart  V.  Great  Western  Ry,  Co,,  2  De  G.  J.  &  S.  319. 
(?)  17  &  18  Vict.  c.  125,  s.  83. 
(r)  36  k  37  Vict.  c.  66,  s.  24. 
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have  been  enforced,  are  extinguished  and  gone.    There 
are  several  of  these  statutes,  and  difTerent  periods  are 
fixed  within  which  different  actions  must  be  brought  (a). 
As  to  records    To  take  Contracts  by  record  and  specialty  first.     It  is 
Ti  Jw!^^?'  provided  by  3  &  4  Wm.  4,  c.  42,  that  all  actions  for 
c.  42.  rent  upon  any  indenture  of  demise,  all  actions  of  cove- 

nant or  debt  upon  any  bond  or  other  specialty,  and  all 
actions  of  debt  or  scire  /acim  upon  any  recognisance, 
shall  in  future  be  brought  within  twenty  years  after 
the  cause  of  such  action  or  suit  accrued,  and  not 
after  (t) ;  and  if  any  person  shall  be  an  infant,  feme 
covert,  or  nan  compos  mentis,  at  the  time  of  the  cause  of 
action  accruing,  then  such  person  shall  be  at  liberty  to 
commence  the  same  within  such  time  after  coming 
of  full  age,  being  discovert,  or  of  sound  memory,  as 
other  persons  having  no  such  impediment  should  have 
done  (u) ;  and  that  if  any  person  or  persons,  affainat 
whom  there  shall  be  any  such  cause  of  action,  is  or  are 
or  shall  be  at  the  time  of  such  cause  of  action  accruing, 
beyond  the  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
times  as  are  before  limited  after  the  return  of  such 
person  or  persons  from  beyond  the  seas  (x).    It  is  also 


(si)  The  following  are  some  of  the  chief  periods  of  limitation : — 

For  recovery  of  land  ....  20  years. 
If  there  is  any  disability,  then  20  years  from  it  ceasing,  and  the  extreme 
period  not  to  exceed  40  years.  But  by  the  Real  Property  Limitations  Act 
(37  &  38  Vict,  c  57),  after  that  Act  comes  into  force  (which  is  Ist 
January,  1879),  the  period  of  time  to  recorer  any  land  or  rent  is  to  be  12 
years,  with  a  further  period  for  disability,  but  the  extreme  period  not  to 
exceed  30  years. 

For  recovery  of  a  legacy  ...  20  years. 
On  a  specialty  contract  ...  20  years. 
On  a  simple  contract    ....       6  years. 

For  libel 6  years. 

For  assault 4  years. 

For  false  imprisonment      ...       4  years. 

For  slander 2  years. 

(0  Sec.  3. 

(u)  There  was  also  by  this  statute  a  further  period  allowed  in  the  case 
of  the  absence  of  the  creditor  beyond  seas,  but  this  is  not  so  now.     See 
19  &  20  Vict.  c.  97,  s.  10. 
(x)  Sec.  4. 
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proyided  that  if  there  shall  have  been  any  acknowledg- 
ment of  the  debt  in  writing  signed  by  the  party  liable 
or  his  agent,  or  any  part  payment  or  part  satisfaction, 
then  there  shall  be  a  like  period  of  twenty  years  from 
snch  acknowledgment,  part  payment,  or  part  satisfac- 
tion (y). 

To  next  take  simple  contracts  We  find  that  the  sta-  As  to  simple 
tutory  provision  as  to  them  is  of  much  earlier  date,  it  2Uac*^i*'c  16 
being  provided  by  21  Jac.  1,  c.  16(2;),  that  all  actions 
of  account  and  upon  the  case  (which  includes  assumpsitf 
that  is,  actions  upon  ordinary  simple  contracts),  and  all 
actions  of  debt  grounded  upon  any  lending  or  contract 
without  specialty,  and  all  actions  of  debt  for  arrears  of 
rent,  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  action  arises,  and  not  after  (a).  The 
same  statute  {b)  also  provides  that  in  case  the  person 
to  whom  any  cause  of  action  accrues  shall  be  at  the 
time  an  infant,  feme  covert,  or  non  compos  mentis,  then 
snch  person  shall  be  at  liberty  to  commence  the  same 
within  such  time  after  coming  of  full  age,  being  dis- 
covert, or  of  sane  memory,  as  other  persons  having  no 
snch  impediment  should  have  done  {c). 

By  a  subsequent  statute  {d),  it  has  been  provided 
that  if  any  person  or  persons  against  whom  there  shall 
be  any  cause  of  action  shall  at  the  time  of  its  accrual 
be  beyond  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
time  as  before  limited,  after  his  or  their  return  from 


(y)  3  &  4  Wm.  4,  c  42,  s.  5. 

(«)  Sec  3. 

(a)  This  statate  of  21  James  1,  c.  16,  contains  an  exception  as  to 
acooiints  in  the  trade  of  merchandise  between  merchant  and  merchant,  bat 
snch  exception  no  longer  exists.     See  19  &  20  Vict,  c  97,  s.  9. 

(6)  Sec  7. 

(c)  There  was  also  by  this  statate  a  further  period  allowed  in  the  case 
of  the  creditor  beyond  seas,  but  this  is  not  so  now.  See  19  &  20  Vict. 
c  97,  8.  10. 

(d)  4  Anne,  c  16,  s.  19. 
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Meaning  of  beyond  seas.  On  the  meaning  of  the  term  "  beyond 
"  b«yond  ^."  g^g  "  it  has  been  further  provided  (e\  that  "  no  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Alderney, 
and  Sark,  nor  any  island  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  Her  Majesty,  shall  be  deemed 
to  be  beyond  seas  within  the  meaning  of  the  said 
enactment." 

Effect  of  one         Where  there  are    several   joint  debtors  or  other 
or  some  only    persous   jointly  liable  on  a  contract,   some  only  of 

of  several  r  o  j  .     .  "^ 

joint  debtors    whom  are  beyond  seas,  the  Statutes  of  Limitation  run 
i^g  beyond    agaJngt  thoso  that  are  here,  notwithstanding  the  absence 
beyond  seas  of  the  other  or  others  of  them  (/). 


seas. 


The  Statutes  of  Such,  then,  being  the  chief  legislative  enactments  as 
to^contracts*  *^  *^®  limitation  of  actions  on  contracts,  it  follows  that 
only  bar  the  if  the  poriods  allowed  go  by,  generally  speaking  there 
th™rieht?*^*  is  no  further  remedy  on  the  contract ;  and  it  should  be 
observed  that  these  statutes  do  not  discharge  the  debt 
actually,  but  simply  bar  the  remedy,  so  that  a  person 
having  a  lien  will  continue  to  have  that  lien,  although 
his  debt  is  statute  barred,  and  therefore  he  cannot 
bring  any  action  to  recover  it  (g).  With  regard  to  the 
further  periods  allowed  in  the  case  of  disability,  it  should 
be  observed  that  the  disability  must  be  existing  at  the 
time  of  the  accrual  of  the  cause  of  action,  and  no  sub- 
sequent disability  will  be  of  any  effect,  for  when  once 
the  time  of  limitation  has  begun  to  run,  nothing  will 
stop  it  (h) :  thus,  if  at  the  time  of  the  accrual  of  a  liability 
under  a  contract,  the  person  who  has  incurred  such  lia- 
bility is  here,  though  he  goes  beyond  seas  the  next  day, 
yet  the  party,  having  the  right  against  him,  has  no 


(e)  19  &  20  Vict.  c.  97,  s.  12. 

If)  19&20  Vict.  c.  97,  s.  11. 

(g)  Per  Lord  Eldon,  Spears  r.  Hartley,  3  Esp.  81.  This  is  different  to  the 
Statutes  of  Limitation  relating  to  land,  which  not  only  bar  the  remedy, 
bat  also  the  right. 

(A)  Per  cur.  Ehodes  v.  Smcthurstf  6  M.  &  W.  351 ;  Gregory  v.  HurriUy 
5  B.  &  C.  341. 
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further  time  allowed  him  to  enforce  that  right,  though 
he  would  have  had,  had  the  other  been  actually  beyond 
seas  at  the  time  of  the  liability  accruing. 

But,  notwithstanding  these  provisions,  the  debt  may  The  wajA  m 
be  reviyed,  or  the  Statutes  of  Limitation  prevented  ^jf^^^^h 
from  applying,  in  the  following  ways  :  statutes  of 

Limitation 
may  be  pre- 

1.  By  an  acknowledgment.  vented. 

2.  By  payment  of  interest. 

3.  By  part  payment ;  and 

4.  By  the  suing  out  a  writ  of  summons. 

As  to  the  acknowledgment  to  take  the  case  out  of  the  What  will  be 
statutes,  it  will  have  been  observed  that  the  3  &  4  ^k"nowwV 
Wm.  4,  c.  42  (the  statute  as  to  records  and  specialties),  ment  to  take 
expressly  provides  that  it  must  be  in  writing,  but  in  thTstatutes  of 
the  21  Jac.  1,  c.  16  (the  statute  as  to  simple  contracts).  Limitation. 
there  is  no  such  provision,  and  formerly  a  verbal  admis- 
sion of  the  debt  before  the  expiration  of  the  six  years 
allowed  was  sufficient,  provided  it  contained  an  express 
promise  to  pay,  or  was  in  such  distinct  and  unequivocal 
terms  that  a  promise  to  pay  upon  request  might  reason- 
ably be  inferred  from  it  (t),  so  that  where  the  acknow- 
ledgment set  up   was  in  the    following  words:    ''I 
know  that  I  owe  the  money,  but     ....    I  will 
never    pay   it,"   it   was  held  this   was   no   sufficient 
acknowledgment,  because  the  very  words  negatived  a 
promise  to  pay  {k).    This  is  still  what  must  be  the 
nature  of  an  acknowledgment  to  take  the  case  out  of 
the  statutes,  so  that,  in  every  case  where  it  is  disputed 
whether  words  used  do  or  do  not  amount  to  an  acknow- 
ledgment, the  criterion  is,  do  they  contain  an  actual 


(0  Williams  v.  Oriffiths,  3  Ex.  335  ;  Smith  v.  JAor/ie,  18  Q.  B.  134. 
(*)  A*Court  V.  CroM,  3  Bing.  328. 
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promise  to  pay,  or  can  such  a  promise  be  inferred? 
Thus,  in  a  very  recent  case  (Q,  the  defendant  had 
written  to  the  plaintiff  saying  that  ''he  wonld  feel 
obliged  to  him  to  send  in  his  account  up  to  Christmas 
last/'  and  it  was  held  that  a  promise  to  pay  what  was 
due  conld  be  inferred  from  these  words,  and  therefore 
that  they  operated  as  a  valid  acknowledgment. 

AnackDow-  A  mere  parol  acknowledgment  will  not,  however, 
ledgment  most  j^^^  ^^  sufficient,  for  it  has  been  provided  by  Lord 

DOW  always  be  '  r  j 

in  writing.  Tentcrdon's  Act  (m),  that  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  sufficient  unless  in  writing 
signed  by  the  party  chargeable  therewith  (n),  and  by  the 
Mercantile  Law  Amendment  Act  (o),  it  is  enacted  that 
such  an  acknowledgment  may  be  signed  by  an  agent  of 
the  party  duly  authorized. 

Effect  of  an  In  the  casc  of  several  persons  being  liable  jointly 

menTby  one  ^P^^  *  coutract,  and  ouo  of  them  giving  an  acknowledg- 
er sererai  joint  mcut,  though  without  the  cousont  or  knowledge  of  the 
jo^int  wn-  other  or  others,  it  was  formerly  held  that  it  took  the  case 
tractors.  out  of  the  Statutes  of  Limitation,  not  only  as  against 

that  one  but  against  all  (jp).  The  contrary  is,  however, 
now  the  law,  it  having  been  provided  by  Lord  Tenter- 
den's  Act  {q),  that  where  there  shall  be  two  or  more  joint 
contractors,  or  executors  or  administrators  of  any  con- 
tractor, no  such  joint  contractor,  executor  or  administra- 
tor, shall  lose  the  benefit  of  the  Statutes  of  Limitation 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  or  signed 
by  any  other  or  others  of  them,  and  that  in  any  action 
brought  against  several  joint  contractors,  where  one 


(0  Quincey  v.  Sharp^  45  L.  J.  (Ex.)  347. 

(m)  9  Geo.  4,  c.  14,  s.  1. 

(n)  It  is,  however,  expressly  provided  in  this  section,  **  that  nothing 
therein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person." 

(o)  19  &  20  Vict.  c.  97,  s.  13. 

(p)  miUcombe  v.  Whiting,  1  S.  L.  C.  644{;  Dougl.  652. 

Iq)  9  Geo.  4,  c.  14. 
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has  given  an  acknowledgment,  judgment  may  be  given 
against  that  one  (r). 

An  acknowledgment  must  be  made  before  any  action  An  acknow- 
is  brought  (s).    The  person  to  whom  the  acknowledg-  J^f["^*before 
ment  should  properly  be  made  is  the  creditor,  or  some  action. 
one  on  his  behalf,  and  if  it  is  merely  made  to  a  third 
person  it  is  very  doubtful  whether  it  is  sufficient  to  Quarre  m  to 
take  the  case  out  of  the  statutes :  so  also  in  the  case  of  a*^^«»"w*«'/K- 

'     .  meut  made 

a  promissory  note,  if  the  maker  gives  an  acknowledg-  to  a  third 
ment  to  the  payee,  it  is  doubtful  whether  that  can  be  i^"^°- 
made  available  to  defeat  the  statute  in  an  action  by  a 
subsequent  party  to  the  note  {t). 

As  to  payment  of  interest  or  part  payment  of  the  Payment  of 
debt,  this  always  has  been  and  is  still  sufficient  to  take  ^"*Y<^*  ^^  ^ 

t       rt  n    T  '  I**'*'"^  payment 

a  case  out  of  the  Statutes  of  Limitation.  The  part  ofprinciitai. 
payment  indeed  is  evidence  of  a  fresh  promise  to  pay, 
and  it  must  be  made  under  such  circumstances  that  a 
promise  to  pay  the  balance  may  be  inferred  (u).  Pay- 
ment to  an  agent  will  be  sufficient,  and  it  is  said  that 
where  there  are  accounts  with  items  on  both  sides,  the 
going  through  them  and  striking  a  balance  converts  the 
set-off  into  a  payment,  so  as  to  take  the  case  out  of  the 
statute  (x). 

In  the  case  of  several  persons  liable  upon  a  contract.  Effect  of 
in  the  same  way  that  it  was  formerly  held  that  an  S?prind^r* 
acknowledgment  by  one  would  take  the  case  out  of  the  or  payment  of 
Statutes  of  Limitation  as  against  all,  so  in  the  case  of  o^^^^ia^''^  **^* 
part  payment  of  principal  or  payment  of  interest  by  one,  joint  debtors 
it  was  also  held  that  it  extended  to  all  (y).   The  contrary  ^ntractors, 

to  this  also  is,  however,  now  the  law,  it  being  pro- 


i; 


r)  Sec.  1. 

»)  Bateman  v.  Pimfer,  3  Q.  B.  574. 
(0  See  Chitty  on  Contracts,  763,  764. 
(tt)  Morgan  v.  Rowlands^  L.  R.  7  Q.  B.  493. 
\x)  Chitty  on  Contracts,  764. 
(y)  Wiitaymhe  v.  Whiting^  1  S.  L.  C.  644 ;  Dougl.  052. 


208  OF  THE   LIABILITY   ON  CONTRACTS. 

yided  by  the  Mercantilo  Law  Amendment  Act,  1856  (z), 
"  that  when  there  shall  be  two  or  more  co-contractors 
or  co-debtors,  whether  bonnd  or  liable  jointly  only,  or 
jointly  and  severally,  or  executors  or  administrators  of 
any  contractor,  no  such  co-contractor  or  co-debtor,  exe- 
cutor or  administrator,  shall  lose  the  benefit  of  the  said 
enactments  "  (i.6.,  the  Statutes  of  Limitation), ''  so  as  to 
be  chargeable  in  respect  of,  or  by  reason  only  of,  pay- 
ment  of  any  principal,  interest,  or  other  money,  by  any 
other  or  others  of  such  co-contractors  or  co-debtors, 
executors  or  administrators  "  (a). 

Issuing  of  A  writ  may  be  issued  before  the  period  allowed  by  the 

prevent^**        statutc  has  expired.  Such  writ  of  summons  only  remains 
sutotes  of      in  force  for  twelve  months,  but  leave  may  be  given  for 

Limitation.         •<  i  i_       *  j  ^  •    3      ^ 

its  renewal,  on  showing  good  reason,  for  a  period  of 
six  months,  and  so  from  time  to  time  during  the 
currency  of  the  renewed  writ ;  and  any  writ  of 
summons  so  renewed  will  remain  in  force  for  and 
be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
may  be  limited,  and  for  all  other  purposes  from  the  date 
of  the  issuing  of  the  original  writ  of  summons.  The 
production  of  a  writ  of  summons  purporting  to  be 
marked  with  the  seal  of  the  Court,  showing  the  same 
to  have  been  renewed,  is  sufficient  evidence  of  its 
having  been  so  renewed  and  of  the  commencement  of 
the  action  (b). 

2.  Set-off.  Set-off  is  ''  a  demand  which  the  defendant  in  an 

action  sets  up  against  the  plaintiff's  demand,  so  as  to 
counterbalance  that  of  the  plaintiff  either  altogether  or 
in  part.  As,  if  the  plaintiff  owes  for  £10  due  on  a  note 
of  hand,  the  defendant  may  set  off  £9  due  to  himself 
from  the  plaintiff  for  merchandise  sold  to  the  plaintiff; 


(t)  19  &  20  Vict.  c.  97. 

(a)  Sec.  14. 

(6)  Judicature  Act,  1875,  Oi'der  viii.  rr.  1,  2. 
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and  if  he  pleads  such  set-off  in  reduction  of  the  plaintiff's 
elaim,  such  plea  is  termed  a  plea  of  set-off.  A  set-off 
may  therefore  be  defined  as  a  claim  which  a  defen- 
dant has  npon  a  plaintiff,  and  which  he  sots  up  or 
places  against  the  plaintiff's  demand  (c). 

Before  any  statute  upon  the  subject  a  defendant  was  Former  rales 
not  allowed  to  set  off  any  claim  he  had  against  the  *"  ^"^  *"*"^"* 
plaintiff  unless  it  was  strictly  connected  with  the 
plaintiff's  demand,  so  that,  for  instance,  if  the  defendant 
liad  simply  some  independent  counter-debt  against  the 
plaintiff,  he  must  have  brought  a  cross  action  to  recover 
ity  but  in  an  action  for  money  received  by  him  he  might 
have  set  off  any  deduction  he  was  entitled  to  make 
out  of  such  sums  by  way  of  commission  or  otherwise  (d). 
In  equity  the  rule  was  somewhat  different,  being  much 
more  extensive,  for  there  whenever  there  was  some 
mutual  credit  between  the  parties  set-off  was  allowed  (e). 
However  by  the  Statutes  of  Set-off  (/)  all  mutual  debts 
were  allowed  to  be  set  off,  and  this  even  although  such 
debts  were  of  a  different  nature.  But  under  the  Statutes 
of  Set-off  only  debts  were  allowed  to  be  set  off,  and 
so  the  law  has  remained  until  quite  lately,  when 
npon  this  point  it  received  a  very  great  extension,  it 
being  provided  by  the  Judicature  Act,  1875  (^),  that  Provision  of 
**  a  defendant  in  an  action  may  set  off  or  set  up  by  way  ^0^7875* 
of  counter-claim  against  the  claims  of  the  plaintiff  any 
right  or  claim,  whether  such  set-off  ar  counter-claim  sound 
in  damages  or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement  of  claim  in  a 
cross  action,  so  as  to  enable  the  court  to  pronounce  a 
final  judgment  in  the  same  action  both  on  the  original 
and  on  the  cross  claim.  But  the  court  or  a  judge  may, 
on  the  application  of  the  plaintiff  before  trial,  if  in  the 


(c)  Brown's  Law  Diet.  328. 

{(!)  Sec  hereon  generally,  Chitty  on  Contracts,  772-791. 

(e)  See  Snell's  Principles  of  Equity,  442,  443. 

(/)  2  Geo.  2,  c.  22  ;  8  Geo.  2,  c.  24. 

(fj)  38  &  39  Virt.  o.  77,  Onler  XlX.  r.  3. 
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opinion  of  the  court  or  jndge  such  set-off  or  connter- 
claim  cannot  be  conveniently  disposed  of  in  the  pend- 
ing action  or  ought  not  to  be  allowed,  refuse  permission 
to  the  defendant  to  avail  himself  thereof."  The  student 
will  observe  that  the  great  alteration  and  extension  of 
the  principle  of  set-off  that  is  made  by  this  last  provi- 
sion is  that  anything,  even  a  mere  claim  sounding  in 
damages,  may  be  set  off,  whereas  formerly  it  must  have 
been  liquidated,  or  of  such  a  nature  as  inight  be 
rendered  liquidated,  without  an  actual  verdict  to 
liquidate  it.  An  instance  of  a  case  in  which  the  Court 
would  probably  refuse  to  allow  a  defendant  to  avail 
himself  of  a  set-off,  would  be  an  action  of  debt,  and  the 
defendant  attempting  to  set  off  a  claim  against  the 
plaintiff  for  an  assault  committed  by  him. 

George  y.  To  entitle  a  defendant  to  set  off  a  claim  against  a 

^^^*  plaintiff  it  must  of  course   be  a  claim  that  he  has 

against  the  person  who  is  suing  him ;  but  to  this  rule 
there  is  one  exception,  which  has  in  a  previous  chapter 
been  touched  upon  (A).  That  exception  is  in  the  case 
of  a  factor  selling  goods,  and  the  buyer  not  knowing  at 
the  time  that  he  is  a  factor,  but  believing  him  to  be 
the  actual  owner  of  the  goods ;  here  if  the  principal 
afterwards  declares  himself  (as  he  may  do)  and  sues  the 
buyer  for  the  price  of  the  goods,  the  buyer  has  the 
same  right  of  set-off  as  he  would  have  had  had  the 
action  been  brought  not  by  the  principal,  but  by  the 
factor  himself  (i).  And  this  rule  is  founded  upfon  prin- 
ciples of  natural  equity  {k). 

Though  not  strictly  coming  under  the  head  of  set- 
off, it  may  be  useful  to  here  notice  that  the  Judicature 
Act,  1875  (Q,  contains  provisions  whereby  if  a  defendant 


(h)  See  ante,  p.  107. 

(0  George  v.  Clagett,  2  S.  L.  C.  113;  7  T.  R.  359. 

(A)  See  2  S.  L.  C.  115. 

(/)  38  &  39  Vict.  c.  77,  Order  xvi.  r.  18,  and  Order  XXii.  r.  5. 
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has  any  olaim  in  connection  with  the  subject-matter  of 
the  action  against  some  person  not  a  party  to  it,  such 
third  person  may  be  brought  in,  and  the  matter  deter- 
mined in  the  same  action.  Instances  of  this  would 
oecnr  if  the  defendant  was  one  of  several  sureties,  for 
here  he  could  get  contribution  from  his  co-surety  or 
co-snreties;  or  again  if  he  had  a  set-off  not  merely 
against  the  plaintiff  in  his  sole  capacity,  but  against 
the  plaintiff  and  some  third  person  together. 

By  release,  as  applied  to  contracts,  is  meant  some  act  3.  Release. 
which  operates  as  an  extinguishment  of  a  person's  lia- 
bility on  a  contract,  and  it  may  occur  either  expressly, 
where  the  contractee  expressly  exonerates  or  discharges 
ihe  contractor  from  his  liability,  or  impliedly,  where 
ihe  same  effect  takes  place  by  the  act  of  the  law.  An 
express  release  may  be  by  an  instrument  under  seal,  in 
which  case  no  consideration  is  necessary  to  its  validity 
and  effect,  or  provided  there  be  a  valuable  consideration 
for  the  release,  it  need  not  be  under  seal,  provided  it  is 
made  before  breach,  and  also  provided  the  original 
contract  was  not  under  seal ;  if  it  was  under  seal,  then 
it  can  only  be  discharged  by  a  release  under  seal. 
After  breach,  too,  a  release  must  be  under  seal,  unless 
being  founded  on  a  valuable  consideration  it  can 
operate,  as  it  may  possibly  do,  as  an  accord  and  satis- 
faction (m).  A  contract  of  record  may  be  discharged 
by  a  release  under  seal  (n). 

A  release  can  only  generally  operate  to  discharge  a  release 
the  liability  of  the  person  to  whom  the  release  is  given,  ^7everar* 
but  in  the  case  of  several  joint  contractors  a  release  joint  oon- 
given  to  one  will  operate  to  discharge  all,  the  reason  o{^J^^^^^ 
which  is  apparent,  for  if  it  did  not  so  operate  the  effect 
would  be  that  any  co-contractor  from  whom  the  amount 
was  recovered  would  have  a  right  over  for  contribution 


(m)  As  to  which,  »ee  ante,  pp.  199-201. 
(n)  Chitty  ou  Contracts,  708. 

p  2 
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against  the  one  released,  so  that  the  release  would 
really  bo  without  eflfect  (o). 

Covenant  Although  ono  of  two  joint  creditors  can   give  a 

one^two^"'^  release,  yet  a  covenant  not  to  sue  given  by  one  of  two 
joint  creditors  joint  Creditors  does  not  so  operate,  and  cannot  be  set 
u>  an  «5«or     ^P  *8  a  defence  to  an  action  brought  by  both  (p), 

brought  hj 

^  ®  ^°*  An  instance  of  release  by  operation  or  implication 

Eflfect  of  a  .    .  .     .  i       .       ^i  ^  n-i. 

creditor  ap-      of  law  occurrcd  formerly  in  the  case  of  a  creditor 

d^Uo  ^  ^^     appointing  his  debtor  executor  of  his  will  and  dying, 

executor.         for  here  as  he  as  executor  is  the  person  entitled  to 

receive  the  debts,  and  the  debt  is  due  from  himself,  and 

he  cannot  sue  himself,  the  debt  was  at  law  gone.     But 

in  equity  he  would  have  been  a  trustee  for  the  benefit 

of  the  persons  entitled  under  the  will,  or  the  next  of 

kin  (q) ;  and  it  is  now  provided  by  the  Judicature  Act, 

1873  (r),  that  where  there  is  any  variance  between  the 

rules  of  law  and  equity,  the  rules  of  equity  shall  pre- 

Or  of  a  woman  vail.     Another  instance  of  release  by  operation  of  law, 

CTeditor^***'    which  would  formerly  have  occurred,  and  may  occur 

now,  is  in  the  case  of  a  woman  marrying  a  person  to 

whom  she  is  indebted;  but  in  equity  any  such  debt 

might  always  have  been  kept  alive  by  the  agreement 

of  the  parties  prior  to  marriage  by  way  of  settlement, 

and  the  same  provision  in  the  Judicature  Act  applies 

here. 

Or  of  altera-        A  further  instance  of  release  by  operation  of  law  is 
[nstrmnent       ^ound  in  the  casc  of  the  material  alteration  of  written 
instruments  after  execution,  which  has  been  before  dis- 
cussed (s). 

4.  Bankruptcy,      Bankruptcy,  liquidation,  and  composition  are  courses 

liquidation, 

and  composi-  ~ 

**®°-  (o)  Chitty  on  Contracts,  712. 

(p)  Walmesley  v.  Cooper^  11  A.  &  E.  221. 
(7)  See  Snell's  Principles  of  Equity,  105,  106. 
(r)  36  &  37  Vict.  c.  66,  s.  25  (11). 
(s)  See  ante,  pp.  129,  130. 
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taken  by  or  against  a  debtor  who  is  unable  to  pay  his 
debts,  on  the  creditors'  part  to  get  an  equal  distribution 
of  his  assets,  and  on  his  part  to  get  a  discharge  from 
his  debts.  The  Act  now  governing  this  subject  is  the 
Bankruptcy  Act,  1869  (t),  and  under  that  Act,  when  a  Bankruptcy 
person  has  committed  one  of  the  acts  of  bankruptcy  ^^^'  ^^^'^' 
therein  specified  (u),  and  whether  he  is  a  trader  or 
non-trader,  a  petition  in  bankruptcy  may  be  presented 
against  him  by  a  creditor  whose  debt  is  not  less  than 
£50,  or  by  several  creditors  whose  debts  together  make 
up  that  sum,  and  on  such  petition  he  may  be  adju- 
dicated a  bankrupt.  A  trustee  of  his  estate  and  efiects  is 
then  appointed,  together  with  a  committee  of  inspection 
to  superintend  the  trustee,  and  his  estate  is  got  in,  and 
dividends  paid  to  the  creditors.  The  bankrupt  is  not  at  When  a  bank- 
once  by  the  bankruptcy  discharged  from  his  debts,  but  ji^schfrge.**" 
an  order  of  discharge  is  only  granted  to  him  when  a 
dividend  of  not  less  than  10s.  in  the  pound  has  been 
paid  to  the  creditors,  or  might  have  been  paid,  except 
through  the  negligence  or  fraud  of  the  trustee,  or  when 
a  special  resolution  of  his  creditors  has  been  passed  to 
the  effect  that  his  bankruptcy  or  failure  to  pay  10a.  in 
the  pound  arose  in  their  opinion  from  circumstances 
for  which  he  cannot  be  justly  held  responsible,  and 
that  they  desire  that  an  order  of  discharge  should  be 
granted  to  him  (x).  This  order  of  discharge  forms  a 
valid  excuse  for  the  non-performance  of  his  contracts, 
unless  incurred  by  fraud,  or  forbearance  thereof  ob- 
tained by  fraud,  or  unless  in  respect  of  any  breach  of 
trust;  and  even  immediately  the  bankruptcy  has 
commenced  the  Court  of  Bankruptcy  has  power  to 
restrain  proceedings  against  him  (y).  If  the  bankrupt 
does  not  at  the  close  of  his  bankruptcy  obtain  his 
order  of  discharge,  then  after  a  lapse  of  three  years 
debts  can  be  enforced  against  him  by  the  sanction  of 


(0  32  &  33  Vict.  c.  71. 
(m)  See  see.  G. 
Ix)  Sec  48. 
ly)  Sec.  13. 
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When  liquida- 
tion and  com- 
position pro- 
ceeding 
discharge  a 
debtor. 


5.  Incompe- 
tency of  the 
party. 


the  Court  of  Bankruptcy  (subject  to  other  debts  incurred 
since),  and  such  debts  are  considered  in  the  nature  of 
judgment  debts  (z). 

When  a  debtor  feels  himself  involved,  and  no  cre- 
ditor has  presented  a  petition  in  bankruptcy  against 
him,  his  proper  course  is  to  file  a  petition  for  liquida- 
tion by  arrangement  or  composition  with  his  creditors. 
A  meeting  of  his  creditors  then  takes  place,  and  the 
creditors  can,  by  special  resolution  as  defined  by  the 
Act  (a),  determine  that  his  afiairs  shall  be  liquidated 
by  arrangement,  in  which  case  a  trustee  and  committee 
of  inspection  may  bo  appointed,  and  the  proceedings 
are  very  much  the  same  as  in  bankruptcy ;  or  they 
ii^y>  ^7  extraordinary  resolution,  as  defined  by  the 
Act  (b)y  determine  to  accept  some  composition  offered 
by  the  debtor  in  discharge,  payment  of  which  com- 
position will  bind  all  creditors,  and  discharge  the 
debtor  (o). 

Incompetency  of  the  party  to  contract,  he  being 
under  some  disability,  may  frequently  form  a  good 
excuse  for  the  non-performance  of  a  contract.  The 
different  disabilities  have  already  been  discussed  as 
fully  as  the  scope  of  the  present  work  will  admit  of  (c2). 


6.  Frand  or 
illegality. 


Equitable 
defences. 


Fraud  or  illegality  in  a  contract  may  also  form  a 
valid  excuse  for  its  non-performance,  and  this  subject 
is  considered  in  our  next  chapter  (e). 

In  concluding  the  present  chapter,  it  may  be  well  to 
say  a  few  words  on  the  subject  of  equitable  defences. 
It  has  frequently  happened  that  on  an  action  at  law 


(^)  32  &  33  Vict.  c.  71,  s.  54. 
(a)  Sec.  16. 
(6)  Sec.  126. 

(c)  See  hereon,  sees.  125,  126. 

(d)  Ante,  ch.  vii.  p.  166,  et  seq, 
(<?)  Post,  ch.  ix.  p.  217,  et  seq. 
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being  brought  on  some  contract,  the  defendant  has  had 
Bome  answer  to  the  plaintiff's  claim  which  would  be 
admitted  as  a  defence  in  Chancery  but  not  at  law.  In 
snch  case  the  only  course  open  to  a  defendant  was  to 
apply  to  the  Court  of  Chancery  to  restrain  the  action 
at  law  and  take  the  matter  under  its  cognisance,  which 
it  would  do,  not  indeed  restraining  the  Court  from 
exercising  its  jurisdiction,  but  acting  in  personam,  and 
restraining  the  plaintiff  at  law  from  further  proceeding 
with  his  action.  This  state  of  things  was  to  some  extent 
remedied  by  a  provision  in  the  Common  Law  Pro-  Common  Uw 
oedure  Act,  1854  (/),  that  where  a  person  would  ^^  ^t^isst, 
entitled  to  relief  on  equitable  grounds  he  might  plead 
the  facts  in  his  defence,  stating  expressly  that  it  was  a 
plea  upon  equitable  grounds  (ff) ;  but  the  courts  of  law 
on  this  enactment  decided  that  they  could  only  allow  an 
equitable  defence  to  be  set  up  where  an  absolute  and 
unconditional  perpetual  injunction  would  be  granted  in 
equity  (A),  so  that  there  were  still  very  many  cases  of 
equitable  defences  which  could  not  be  set  up  at  law  as 
excuses  for  the  non-performance  of  contracts.  The 
Judicature  Act,  1873  (i),  however,  now  remedies  this,  Judicature 
for  as  it  unites  the  former  courts  into  one  court,  so  ^^^  ^^^^' 
also  it  contains  provisions  giving  generally  equal  juris- 
diction to  all  the  different  divisions  of  that  one  court, 
and  providing  that  where  the  rules  of  equity  and  law 
clash  the  rules  of  equity  shall  prevail.  Particularly  as 
to  equitable  defences  it  provides  (k),  that  where  any 
plaintiff  or  defendant  claims  to  be  entitled  to  any  relief 
on  equitable  grounds  only,  which  theretofore  could  only 
have  been  given  by  the  Court  of  Chancery,  the  Supreme 
Court  of  Judicature,  and  every  judge  thereof,  shall  give 
the  same  relief  in  respect  of,  and  the  same  effect  to. 


(/)  17  &  18  Vict.  c.  125. 
(a)  Sec.  8:^. 

(A)   Woodhousc  v.  Farcbrothcr,  5   E.  &  B.   277;    Wakley  v.  Ftoggat, 
2  H.  &  C.  669. 

(0  36  &  'M  Vict.  C.66. 
(*)  Sec.  24. 
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snch  equitable  defence  as  ought  formerly  to  have  been 
given  by  the  Court  of  Chancery.  All  equitable  estates, 
rights  and  titles,  and  all  equitable  duties  and  liabilities 
appearing  incidentally  in  the  course  of  any  cause  or 
matter,  are  to  be  taken  notice  of  and  recognised  as  they 
formerly  would  have  been  by  the  Court  of  Chancery  ; 
and  no  action  pending  before  the  said  court  is  to  be 
restrained  by  way  of  prohibition  or  injunction  (I). 


Money  paid  If  a  pcrson  pays  money  in  performance  of  some  con- 

JSbbn  T      tr»<5t  under  compulsion  of  legal  process,  and  afterwards 

legal  process    he  discovcrs  that  it  was  not  due,  e,ff,f  in  the  case  of  an 

wwSs  be  *^"    action  brought  to  recover  money,  and  the  defendant 

recovered  ba<  k  in  such  actiou  being  Unable  to  find  the  receipt  for  it, 

andTr^Ived.    or  provc  the  payment  of  it  without  such  receipt,  has  to 

pay  it  over  again,  but  subsequently  finds  the  receipt, 

here  he  cannot    recover  the  amount  so  paid    back 

again  (m). 


When  the 
property  in 
goods  has  once 
passed  to  a 
person  he 
most  perform 
his  part  of 
the  contract 
by  paying  for 
them  though 
destroyed. 


If  a  person  purchases  a  specific  chattel  in  which  the 
property  passes  to  him,  although  it  may  afterwards  be 
destroyed  by  fire  or  other  inevitable  accident  before 
delivery  to  him,  he  is  still  bound  just  the  same  to  pay 
for  it  (n). 


(0  See  hereon,  Griffith's  Judicature  Acts,  26-29. 

(m)  Marriott  v.  Hampton^  2  S.  L.  C.  405 ;  7  T.  R.  269 ;  Cadavai  r. 
CoUins,  4  A.  &  £.  866. 

(n)  Tarling  v.  Baxter^  Tudor's  Mercantile  Cases,  596.  See  as  to  the 
Property  in  Goods  passing,  ante,  pp.  69-73. 
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CHAPTEK  IX. 


OF   FRAUD  AND  rLLEGALITi'. 


Ik  this  chapter  it  is  proposed  to  consider  generally 
what  will  amount  to  fraud,  and  when  a  contract  will 
be  illegal ;  the  effect  on  a  contract  of  fraud  and  ille- 
gality ;  and  also  some  particular  cases. 

Istly.  As  to  Fraud,  —  Fraud  in  law  may  be  defined  i-  As  to  fraud. 
as  some  act,  statement,  or  representation  contrary  to 
fact,  whereby  a  person  is  induced  to  contract  (o) ;  and, 
as  decided  by  the  leading  case  of  Pasley  v.  Freenian  (;?),  Pasiey  v. 
in  the  case  of  a  false  affirmation,  to  render  it  a  fraud,  it    '^'^'*' 
is  not  at  all  necessary  to  show  that  the  person  making 
it  was  benefited  by  the  deceit,  or   that  he  colluded 
with  the  person  who  was  benefited. 

Fraud  may  be  divided  as  of  two  kinds :  (1)  Legal  Fraud  may 
fraud,  which  consists  in  some  false  representation,  but  kfnda,  legal 
made  without  any  knowledge  of  its  falsity,  and  with-  ^^  moral. 
out   any  dishonest  intentions;   and  (2)  Moral  fraud, 
which  consists  in  there  being  a  representation  with 
knowledge  of  its  falsity,  or  without  actual  belief  in  its 
truth,  and  with  dishonest  intention.     A  question  that 


(o)  Numerous  deBnitions  of  fraud  have,  however,  from  time  to  time  been 
given  (see  several  given  in  Brown's  Law  Diet.  161),  and  it  is  an  undoubtedly 
difficult  matter  to  accurately  define.  Courts  of  equity  have  refused  to 
define  fraud,  considering  that  the  ways  of  fraud  are  infinite,  and  that  new 
modev  of  fraud  may  constantly  arise,  and  the  rales  of  equity  now  (as  has 
before  been  stated)  prevail  in  all  divisions  of  the  High  Court  of  Justice 
(36  &  37  Vict.  c.  66,  s.  2r.  (11)). 

(j))  2  S.  L.  C.  64  ;  3  T.  K.  51. 
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has  been  very  much  discussed,  and  on  which  there  has 
been  considerable  difference  of  opinion,  is  whether  to 
constitute  fraud  to  vitiate  a  contract  it  is  necessary  to 
show  moral  as  well  as  legal  fraud,  or  whether  mere 
It  appears  that  legal  fraud  by  itself  is  suj£cient.   It  appears  however 

morallvauTis  *^  ^®  ^^^  ^*^'  according  to  the  weight  of  authority, 
not  sufficient,  that  legal  without  moral  fraud  is  not  sufficient,  but  that 
moral  fraud  in  a  representation  is  essential  to  invali- 
date a  contract  or  give  any  cause  of  action  (s).  The 
difference  between  legal  and  moral  fraud  may  be  illus- 
Comfoot  trated  by  reference  to  the  facts  in  the  case  of  Comfoot 
V.  Fawke,  cited  below.  In  that  case,  the  plaintiff  being 
the  owner  of  a  furnished  house,  instructed  his  agent  to 
let  it,  he  well  knowing  that  in  the  house  next  door 
existed  a  nuisance  that  might  prevent  the  house  being 
let,  but  the  agent  being  ignorant  of  this  fact.  The  agent 
let  the  house  to  the  defendant,  answering  him  in  the 
negative  when  he  inquired  whether  there  was  anything 
against  the  house.  The  defendant  subsequently  found 
out  the  objection  to  the  house,  and  on  this  action  being 
brought  against  him  on  the  contract  he  had  entered 
into  with  the  agent,  set  up  the  fraud  as  a  defence. 
But  it  was  decided  here  that  this  was  not  a  good  de- 
fence, for  the  plaintiff  had  not  instructed  his  agent  to 
make  the  false  representation,  and  the  agent  honestly 
made  a  representation  that  he  believed  to  be  true. 
This,  therefore,  was  legal  fraud ;  but  had  the  represen- 
tation been  made  by  the  plaintiff  himself,  or  had  he 
instructed  his  agent  to  make  this  representation,  then 
moral  fraud  would  have  been  imported  into  the  trans- 
action, and  a  clear  defence  would  have  existed. 

But  a  principal     But  it  must  not  be  Understood  absolutely  from  the 
S*8^me  ^^^   above  case  of  Comfoot  v.  Foivke  that  a  principal  is  not 

for  the  false 

representation 

of  an  agent, 

though  the  (?)  Comfoot  v.  Fowke,  6  M.  &  W.  358  ;  Evans  v.  Collins^  Ex.  Ch.  5  Q.  B. 

agent  believed   820 ;  Bailey  v.  Watford,  15  L.  J.  (Q.B.)  369.     See  this  subject  discussed 

it  to  be  true,      in  2  S.  L.  C.  85-90. 
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liable  for  the  false  representation  of  his  agent  ever, 
Bimply  becatise  the  agent  believed  in  its  truth,  for  in 
that  case  it  was  admitted  that  if  the  plaintiff  had  em- 
ployed an  ignorant  agent  for  the  express  purpose  of  con- 
cealing some  fact  as  to  the  property,  he  would  have 
been  liable  for  the  fraud ;  and  there  may  be  many  cases 
where,  from  the  conduct  of  the  principal,  moral  fraud 
may  be  taken  to  exist  (r). 

Though  the  point  cannot  be  said  to  be  absolutely  free  it  appears  that 
from  doubt,  it  would  appear  that  if  an  agent  in  the  fia^bu*  f!S*the 
course  of  his  employment  make  some  representation  moral  fraud  of 
known  to  him  to  be  false,  but  which  representation  is  ^^^  ^^®°'' 
unknown  to  the  principal,  and  not  in  any  way  sanc- 
tioned by  him,  yet   the  principal  is  liable  for   the 
fraud  (s). 

A  mere  lie  is  not  sufficient  to  constitute  fraud,  nor  is  what  repre- 
a  false  representation  sufficient  to  found  an  action  on  sentation  will 

,  *  ,  not  be  suf- 

it,  unless  it  has  caused  some  damage  to  the  party  to  ficient  to 
whom  it  is  made ;  nor  is  a  false  representation  suffi-  ^aud '"**  ** 
cient  to  avoid  a  contract,  unless  thereby  the  defendant 
has  been  induced  to  enter  into  the  contract  (t). 

In  the  case  of  an  untrue  warranty,  it  has  before  been  Difference 
pointed  out  that  it  is  different  from  an  actual  fraudulent  ^^^^^^  » 
representation  (u) ;  and  this  difference  it  is  important  a  false 
to  note,  for  in  the  case  of  a  false  representation,  as  has  ^epresenution. 
been  shown,   it  is   generally  necessary  to  show  the 
knowledge  of  its  falsity,  but  for  the  breach  of  a  war- 
ranty a  person  is  liable  without  alleging  or  showing 
any  such  knowledge  on  his  part. 


(r)  See  remarks  of  I^rd  St.  Leonards  in  Natiomil  Exchange  Company  of 
Glasgow  y.  DreWj  2  Macq.  H.  of  L.  Cas.  103. 

(«)  Udell  y.  Athcrton,  7  H.  &  N.  172;  Baricick  y.  English  and  Joint 
Stock  Bank,  L.  R.  2  Ex.  269. 

(0  Broom's  Corns.  339. 

(u)  See  ante,  p.  82. 
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Representa- 
tions concern- 
ing the  credit 
of  another 
mast  always 
be  in  writing. 


If  a  person  interests  himself  to  procure  credit  for 
another,  or  is  applied  to  and  inquired  of  as  to  a  person's 
position^  and  makes  some  false  representation  in  reply 
thereto,  whereby  the  inquirer  is  induced  to  give  credit 
to  the  third  person,  he  is  liable  to  an  action  in  respect 
of  the  fraud  contained  in  such  false  representation. 
But  by  Lord  Tenterden's  Act  (a)  it  is  provided  "  that 
no  action  shall  be  maintained  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade  or  dealings  of 
any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods 
upon  (y),  unless  such  representation  or  assurance  be 
made  in  writing  signed  by  the  party  to  be  charged 
therewith." 


13  Eliz.  c.  5.  By  Statute  13  Eliz.  c.  5,  "  An  Act  against  Fraudu- 
lent Deeds,  Gifts,  Alienations,  &c.,"  it  is  provided 
that  all  |?ifts,  grants,  conveyances,  &c.,  of  every  kind 
of  property,  by  writing  or  otherwise,  mlde  for  the  pur- 
pose  of  delaying,  hindering,  or  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  &c., 
shall  be  clearly  and  utterly  void  and  of  no  effect  as 
against  such  creditors  and  others,  except  made  upon 
good  (which  means  valuable)  consideration  to  a  person 
hand  fide  not  having  notice  of  the  fraud.  It  will  be 
observed  that  this  statute  applies  to  conveyances  of  all 
kinds  of  property  whether  real  or  personal.     The  lead- 

Tun/nne's  Case,  ing  case  on  the  construction  of  the  statute  is  Twynne's 
case  (2;),  in  which  a  gift  of  goods  was  held  to  be  fraudu- 
lent on  the  following  grounds  : 


(a?)  9  Geo.  4,  c.  14,  s.  6. 

(y)  This  is  as  it  is  in  the  Act,  but  it  is  evidently  a  misprint  in  it,  and 
should  be  read  "  money  or  goods  upon  credit." 
\z)  1  S.  L.  C.  1 ;  3  Coke,  80. 
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1.  The  gift  was  perfectly  general. 

2.  The  donor  continued  in  possession  after  the  gift. 

3.  It  was  made  in  secret. 

4.  It  was  made  pending  the  writ. 

5.  There  was  a  trust  between  the  parties,  and  fraud 
is  always  clothed  with  a  trust. 

6.  The  deed  of  gift  contained  that  the  gift  was 
honestly  and  truly  made,  which  was  an  inconsistent 
clause. 

The  above  are  therefore  points  to  look  to  in  any  gift 
or  conveyance  of  property  to  determine  whether  or  not 
it  is  fraudulent  within  the  above  Act,  and  particular 
attention  should  be  paid  to  the  point  above  numbered  2, 
for  under  it  at  the  present  day,  should  an  absolute  bill 
of  sale  be  made,  and  the  person  giving  it  yet  continue 
in  possession  of  his  goods,  this  will  be  an  index  of 
fraud  (a),  and  therefore  in  framing  a  bill  of  sale,  if  it  is 
intended  that  the  giver  of  it  should  still  continue  in 
possession  of  the  goods,  it  is  important  to  make  his 
continuing  in  possession  consistent  with  the  terms  of 
the  bill  of  sale  (b). 

Although  a  conveyance  may  be  fraudulent  under  the 
above  statute  as  against  creditors,  yet  as  between  the 
parties  themselves  it  is  good. 

By  27  Eliz.  c.  4,  all  voluntary  conveyances  of  land  27  Eliz.  c.  4, 


(a)  Educards  ▼.  Ilarbcn,  2  T.  R.  587. 

(6)  Martindalt  v.  Booth,  3  B.  &  Ad.  498,  and  cases  there  cited ;  2  Pri- 
deaux'8  Conveyancing,  666. 
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Ex  doh  malo 
non  ori^w 
actio. 


Bat  third] 
persons  may 
acquire  an 
interest. 


are  rendered  frandnlent  and  void  against  subsequent 
purchasers  for  value,  and  this  even  although  the  subse- 
quent purchaser  may  haye  notice  of  the  first  voluntary 
conveyance  (o). 

As  to  the  efiect  of  fraud  on  a  contract,  the  maxim  is, 
Ex  dole  malo  non  oritw  actio  (d),  but,  notwithstanding 
this,  the  effect  of  fraud  is  not  to  altogether  vitiate  a 
contract,  but  the  person  on  whom  the  fraud  is  practised 
has  a  right  to  insist  on  the  fraud  as  preventing  any 
right  of  action  that  would,  but  for  it,  exist,  or  he  may 
if  he  choose  waive  the  fraud  and  ratify  and  confirm  the 
contract  (e).  And  although  as  a  contract  originally 
stands,  if  induced  by  fraud,  the  party  guilty  of  the 
fraud  cannot  enforce  it,  yet  if  third  parties  acquire  a 
hand  fide  interest  under  it  without  any  notice  of  the 
firaud,  they  will  have  a  right  to  enforce  it  even  against 
the  party  on  whom  the  firaud  has  been  practised  (/). 


A  rescission  of  But  where  there  has  been  fraud,  and  a  person  has 
the*gr^^n/of  therefore  a  right  of  rescinding  the  contract,  he  must 
fraud  must  excrcisc  this  right  within  a  reasonable  time  (g),  and  if 
within^a"  knowing  of  the  fraud  he  does  not  rescind  the  contract, 
reasonable  ^^t  coutiuues  to  act  in  it  as  if  there  were  no  fraud,  he 
will  lose  his  right. 

A  person  is  There  may  be,  however,  many  cases  in  which  a  false 

hb  faise^epre-  representation  is  made  innocently,  the  party  making  it 
sentation  if  he  not  knowing  of  its  falsity,  and  here,  unless  a  case  of 
repwsentTtlon  Warranty  can  be  made  out,  the  person  who  is  misled  will 
to  be  true.       bavc  no  rights  in  respect  of  such  misrepresentation. 


(c)  See  generally  hereon,  Snell's  Principles  of  Equity,  66. 

(d)  See  Broom's  Legal  Maxims,  729,  et  seq. 

(c)  White  V.   Garden,  10  C.  B.  919,-  927 ;  Stevenson  v.  iVwnAam,  13 
C.  B.  285. 

(/)  Oakes  V.  Turquand,  L.  R.  2  H.  L.  C.  325. 
(9)  Ibid. 
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For  instance,  if  a  horse  is  sold  and  represented  by  the 
vendor  to  be  sound,  if  the  vendor  knows  the  animal  is 
not  sound,  and  by  this  representation  the  other  party 
is  induced  to  purchase  the  animal,  this  gives  him  a 
right  to  avoid  the  contract  quite  irrespective  of  any 
warranty  as  to  the  soundness  of  the  animal ;  but  if  the 
vendor  really  believes  that  the  horse  is  sound,  here 
there  is  no  fraud,  and  the  misrepresentation  gives  the 
purchaser  no  rights  unless  he  can  make  out  that  the 
vendor  actually  warranted  the  animal  to  be  sound  (h). 

And  if  there  is  fraud  it  is  not  necessary  to  show  that  Fraud  need 
the  fraud  goes  to  the  whole  of  the  contract ;  it  is  quite  ^h'ofe*of  the* 
sufficient  to  show  that  there  is  a  fraudulent  misrepre-  contract 
sentation  as  to  any  part  of  that  which  induced  the 
person  to  enter  into  the  contract  (i). 

If  a  person  comes  to  the  Court  to  set  aside  a  contract  Application 
on  the  ground  of  fraud,  and  it  appears  that  he  also  on  t'%^^ 
his  part  has  been  guilty  of  fraud,  so  that  both  parties  &c. 
are  really  and  truly  in  pari  delicto,  the  Court  will  not 
give  relief,  for  the  maxim  is,  Li  pari  delicto  potior  est 
conditio  defendentis  et  possidentis,  unless,  indeed,  public 
policy  will  be  more  promoted  by  giving  relief  (4). 

2ndly.  As  to  Illegality, — Primarily  speaking,  parties  ii.  Ab  to 
are  allowed  to  enter  into  any  contracts  that  they  think  »ii«g*i>*y- 
fit,  and  by  their  contracts  to  make  laws  for  themselves 
to  a  certain  extent,  but  there  are  many  kinds  of  con- 
tracts which  are  not  allowed  because  the  interests  of 
the  public  or  of  morality  are  affected  thereby,  and 
public  injury  might  be  done  were  they  allowed  (Z). 
Where  then  there  is  illegality  the  contract  is  void,  and 


(A)  Per  BlacJEburn,  J.,  Kennedy  v.  Panama  Mail  Co.,  L.  R.  2  Q.  B.  587. 

(0  Ibid. 

Ik)  Story's  Equity,  298,  303 ;  Snell's  Principles  of  Equity,  401. 

(0  Chitty  on  Contracts,  007. 
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in  the  words  of  Lord  Chief  Justice  Wilmot,  in  the  im- 
portant case  of  Collins  v.  Blantem  (m),  "the  reason 
why  such  contracts  are  yoid  is  for  the  public  good. 
You  shall  not  stipulate  for  iniquity  ...  no  polluted 
hand  shall  touch  the  pure  fountain  of  justice.  Whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in  pursuance  thereof, 
he  shall  not  have  the  help  of  a  court  to  fetch  it  back 
again ;  you  shall  not  have  a  right  of  action  when  you 
come  into  a  court  of  justice  in  this  unclean  manner  to 
recoyer  it  back  again." 

But,  notwithstanding  this  dictum,  if  of  two  parties  to 
an  illegal  contract  one  is  not  actually  in  pari  delicto 
with  the  other,  or  there  is  some  excuse  for  him,  he  may 
obtain  relief  from  the  contract ;  and  eyen  although  the 
parties  are  in  equal  guilt,  yet  if  public  policy  will  be 
thereby  promoted  the  contract  will  be  reUeved  against 
in  equity,  on  the  ground  of  its  being  for  the  benefit  of 
the  public  (n). 

The  doctrine  of  Although  an  instrument  on  its  face  may  appear  to  be 
not*prev«ir  Perfectly  valid,  yet  parol  evidence  may  be  given  to  show 
the  setting  up  that  it  is  actually  an  illegal  contract,  and  this  even 
ofUegaiity.     ^i^ji^Qiigh  {^  ^^  ^  Contract  under  seal.     This  is  well 

shown  by  the  important  case  of  Collins  v.  Blantem  (o), 
CottinsT.  which  has  been  referred  to,  and  the  facts  in  which 
have  been  set  out  at  a  previous  page  (and  to  which 
the  student  is  referred  ip)).  In  that  case  also  the 
Lord  Chief  Justice  Wilmot  in  his  judgment  said,  "What 
strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked  and  void,  and  in  the  same 
breath  for  the  law  to  say  you  shall  not  be  permitted  to 


(m)  1  S.  L.  C.  383. 

(n)  Story's  Equity,  298,  303  ;  Snell's  Principles  of  Equity,  401,  and  cases 
there  cited. 

(o)  I  S.  L.  C.  368 ;  2  Wilson,  341. 
(p)  See  ante,  pp.  14,  15. 
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plead  the  facts  which  clearly  show  it  to  be  wicked  and 
void  "  (j). 

But  it  must  be  carefully  remembered  that  the  law  The  law  never 
never  presumes  illegality,  but  rather  presumes  every  UwRlit* 
contract  to  be  good  until  the  contrary  is  shown,  for  one 
of  the  maxims  for  the  construction  of  contracts  is  that 
the  construction  shall  be  favorable  (r) ;  and  it  may 
sometimes  happen  that  some  only  of  the  covenants 
or  conditions  in  a  deed  may  be  void  as  being  illegal, 
and  that  the  others  may  be  good,  but  here  the  illegal 
covenants  must  be  clearly  divisible  from  the  others  (s). 

Illegality  is  usually  said  to  be  of  two  kinds,  viz.,  1.  Illegality  is  of 
Where  the  illegality  consists  in  some  act  which  is  *^**  ^*°**** 
illegal  by  the  common  law  of  the  realm,  as  being 
against  public  policy  or  morality,  and  acts  of  this  kind 
are  also  said  to  be  mala  in  se;  and  2.  Where  the 
illegality  consists  of  some  act  which  was  not  originally 
illegal  but  has  been  rendered  so  by  some  statutory 
provision,  and  acts  of  this  kind  are  also  said  to  be  niala 
prohibiia  (t).  We  wiU,  therefore,  firstly,  proceed  to 
notice  some  kinds  of  contracts  illegal  under  the  first  of 
the  above  divisions,  viz.,  at  Common  Law. 


A  contract  in  general  restraint  of  trade  is  absolutely  Matters  maia 
void — that  is  to  say,  no  person,  for  however  valuable  ***  ^' 
a  consideration,  can  covenant  absolutely  never  again 
to  carry  on  his   trade  or  calling  anywhere,  for  any  Contracfs  in 
such  agreement  is  considered  to  be  contrary  to  public  Jrade!"^*  ^^ 
policy  as  tending  to  cramp  trade  and  to  discourage  in- 
dustry, enterprise,  and  competition.    But  it  will  be  ob- 
served that  in  the  rule  above  given  the  words  are  '^  in 


(q)  1  S.  L.  C.  385. 
(r)  See  ante,  p.  21. 
(s)  Chitty  on  Contracts,  608. 

(0  See  this  division  in  1  S.  L.  C.  389 ;  and  Chitty  on  Contracts,  607,  et 
seq. 
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general  restraint  of  trade,"  and  it  is  perfectly  yalid  for 
a  person  for  consideration  to  enter  into  a  contract  in 
limited  restraint  of  trade,  which  may  often  be  very  neces- 
sary for  a  person's  proper  protection ;  thus,  if  one  sells 
the  goodwill  of  a  business,  and  nothing  is  said  re- 
stricting his  carrying  on  a  like  business  in  or  near  that 
place,  he  is  at  liberty  the  very  next  day  to  set  up  a 
like  business,  even  next  door,  to  the  great  injury  of  the 
purchaser.  But  this  may  be  prevented  by  the  vendor 
entering  into  a  contract  in  limited  restraint  of  trade. 

iiUcheaT.  Thus,  in  the  well-known  case  of  Mitchell  v.  Bey- 

^^y^*^^^^  nolds  (u),  the  facts  were  that  the  plaintiff  and  defend- 
ant being  by  trade  bakers,  the  defendant  had  assigned 
to  the  plaintiff  a  lease  of  his  bakehouse  situate  in  the 
parish  of  St.  Andrew,  Holbom,  for  the  term  of  five 
years,  and  the  defendant  had  executed  a  bond  not  to 
carry  on  the  trade  of  a  baker  within  that  parish  during 
the  said  term  of  five  years,  or,  if  he  did,  that  he  would 
pay  to  the  plaintiff  a  sum  of  £50.  The  defendant 
having  committed  a  breach  of  his  covenant,  this  action 
was  brought  to  recover  the  £50  on  the  bond,  and  the 
defendant  objected  that  the  bond  was  illegal,  for  he 
was  a  baker  by  trade,  and  the  bond  operated  in  restraint 
of  trade ;  but  the  Court  held  that  though  covenants  in 
general  restraint  of  trade  were  utterly  invalid,  as  being 
contrary  to  public  policy,  yet  a  contract  in  reasonable 
limited  restraint  of  trade  is  perfectly  valid,  and  that 
here  the  restraint  was  perfectly  reasonable,  being  indeed 
both  for  a  limited  space  of  time,  and  in  respect  only 
of  one  particular  parish.  Lord  Chief  Justice  Parker,  in 
concluding  his  judgment,  said,  "In  all  restraints  of 
trade,  where  nothing  more  appears,  the  law  presumes 
them  bad ;  but  if  the  circumstances  are  set  forth  that 
presumption  is  excluded,  and  the  Court  is  to  judge  of 
those  circumstances  and  determine  accordingly ;  and  if 


(u)  1  S.  L.  C.  406 ;  1  P.  Wms.  181. 
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upon  them  it  appears  to  be  a  just  and  honest  contract, 
it  ought  to  be  maintained  "  (tr). 

The  questions,  therefore,  in  every  contract  operating  Two  qaestions 
in  any  way  in  restraint  of  trade  must  be  two.     1.  Is  it  ^^^^^  *° 
in  general  restraint  of  trade  ?  and  if  this  question  is  whether  a 
answered  afltonatively,  it  must  be  illegal  and  void ;  ^g^*^^^*"^ 
and  2.  If  in  partial  restraint  of  trade,  is  that  partial  trade  b  good, 
restraint  reasonable  ?    The  question  of  its  reasonable-  where  a 
ness  must  depend  to  a  great  extent  on  the  circumstances  ^f^straint  is 

_         -  ,  ^  reasonable 

of  each  particular  case,  for  naturally  some  trades  or  depends  apon 
callings  may  require  a  wider  limit  than  others  («),  and  *?®  P^rtjcuiar 

.     ,      Y  .  .  .,  /»  circumstances. 

it  IS  therefore  impossible  to  lay  down  any  fixed  rule  of 
when  a  restraint  will  be  reasonable  and  when  not.  A  good 
test,  however,  of  whether  any  such  covenant  is  good  or 
bad  is  found  in  the  words  of  Lord  Chief  Justice  Tindal(y), 
who,  in  delivering  judgment  in  the  case  cited  below, 
said :  ''  We  do  not  see  how  a  better  test  can  be  applied 
to  the  question  whether  this  is  or  is  not  a  reasonable 
restraint  of  trade,  than  by  considering  whether  the 
restraint  is  such  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favour  of  whom  it  is  given,  and 
not  so  large  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  requires  can  be  no  benefit  to 
either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it 
is  in  the  eyes  of  the  law  unreasonable.  Whatever 
is  injurious  to  the  interests  of  the  public  is  void  on  the 
ground  of  public  policy." 

The  limit  that  is  required  in  a  contract  in  restraint  The  limit  that 
of  trade  to  render  it  valid  is  a  limit  in  point  of  space;  '^^^^^^^^ 
thus,  in  one  case  there  was  an  apparently  very  reason-  restraint  of 

trade  is  a 
limit  in  point 
of  space  not 
timt. 


(w)  I  S. 


L  C.  420. 

various  inst^inces  of  different  limits  in  Chittj  on  Contracts,  615, 
616. 
(t/)  In  Homer  r.  Qraves^  7  Bing.  744. 

Q  2 
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able  covenant  by  a  person  that  he  shonld  not,  for  nine 
months  after  leaving  the  plaintiff's  employment,  carry 
on,  follow,  or  be  employed  in  a  like  business  as  that 
carried  on  by  the  plaintiff,  and  as  there  was  no  stipula- 
tion limiting  it  as  to  space,  but  it  prohibited  the  de- 
fendant from  acting  in  that  business  anywhere  for  that 
period,  it  was  held  void  (z).  But  there  does  not  appear 
to  be  any  case  deciding  that  there  need  be  any  limit  in 
point  of  time,  and  it  is  submitted  that  there  is  no 
necessity  for  there  to  be  any  such  limit,  the  great 
essential  being  that  there  should  be  a  limit  in  point  of 
8p(Mce  (a). 

Such  contracts  It  is  actually  necessary  that  a  contract  in  restraint 
^"foanded^on  ^^  trade,  to  be  good,  shotdd  be  founded  upon  a  valuable 
a  valuable  consideration,  even  though  under  seal  (b),  and  this  forms 
an  exception  to  the  rule  that  a  specialty  contract 
requires  no  consideration.  But  it  seems  to  be  now 
decided  that  the  Court  will  not  enter  into  the  question 
of  whether  the  consideration  is  adequate,  but  that  it 
will  be  sufficient  if  there  is  a  consideration  shown  to  be 
of  some  bond  fide  legal  value,  but  that  if  the  considera- 
tion is  so  small  as  to  be  merely  colorable,  then  it  is  not 
sufficient  (c). 

Part  of  the  A  Contract  in  restraint  of  trade  may  sometimes  be 

miy*bi*g^  good  in  part  and  bad  in  part,  and  this  is  well  shown 
and  part  bad.  by  the  casc  of  McJlam  V.  May  {d).  In  that  case  it  had 
MaUoany.  May,  been  agreed  between  the  plaintiffs  and  defendant  that 


(«)  Wctrd  T.  Byr^M,  5  M.  &  W.  548. 

(a)  In  a  case  of  Mumford  r.  Oeihmg,  7  C.  B.  (N.S.)  317,  Byles,  J., 
asked,  **  Do  jou  find  any  case  showing  that  the  absence  of  a  limitation  in 
point  of  time  would  make  the  agreement  bad  where  the  restraint  is  not 
too  large  in  point  of  space  ?"  and  he  was  not  referred  to  any  such  case. 
1  he  case  of  Wickens  r.  EvanSj  3  Y.  &  J.  318,  tends,  however,  to  show  that 
the  law  is  as  submitted  in  the  text  above. 

(6)  Mitdtea  r.  Reynolds,  1  S.  L.  C.  406 ;  1  P.  Wms.  181. 

(c)  Hitchcock  V.  Cohen  (in  Cam.  Scac),  6  A.  &  E.  438  ;  Archer  v.  Marshy 
6  A.  &  E.  966 ;  PUkington  v.  Scott,  15  M.  &  W.  657. 

(d)  11  M.  &  W.  653. 
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the  defendant  should  become  assistant  to  the  plaintiffs 
in  their  business  of  surgeon-dentists  for  four  years ; 
that  the  plaintiffs  should  instruct  him  in  the  business 
of  a  surgeon-dentist,  and  that  after  the  expiration  of 
the  term  the  defendant  should  not  carry  on  that  busi- 
ness in  London,  or  in  any  of  the  towns  or  flaees  where 
the  plaintiffs  might  have  been  practising  lefore  the  expi" 
ration  of  the  said  service.  On  breach  of  the  covenant, 
and  action  being  brought  thereon,  it  was  held  by  the 
Court  that  the  stipulation  not  to  practise  in  London 
was  valid,  the  limit  of  London  not  being  too  large  for 
the  profession  in  question,  but  that  the  stipulation  as 
to  not  practising  in  towns  where  the  plaintiffs  might 
have  been  practising  was  an  unreasonable  restriction, 
and  therefore  illegal  and  void ;  and  that  the  stipulation 
as  to  not  practising  in  London  was  not  affected  by  the 
illegality  of  the  other  part  {e). 

An  agreement  or  combination  of  employers  binding  Agreement  or 
themselves  only  to  employ  workers  at  a  certain  rate  of  ^^oyenu''  "^ 
wages,  or  only  to  carry  on  their  business  in  a  certain 
specified  way,  is  illegal,  and  no  action  lies  on  the  breach 
of  any  such  agreement  (/).     So  also  an  agreement  by 
employees  to  combine  to  increase  the  rate  of  wages 
cannot  be  enforced  {g) ;  but  by  the  Trade  Union  Act,  Trade  Unio» 
1871  (A),  it  is  however  provided  that  trade  unions  are  ^^^*  ^®^^- 
not  to  be  considered  unlawful  so  as  to  render  members 
thereof  liable  to  be  prosecuted,  but  agreements  between 
members  not  to  sell  their  goods  or  be  employed  are  to 
be  incapable  of  being  enforced  (t). 

Of  contracts  of  an  immoral  nature,  and  as  such  Contracts  of 

an  immoral 
nature. 


(e)  See  also  Price  v.  Qreen,  16  M.  &  W.  346. 
If)  Hilton  V.  Eckersley,  6  E.  &  B.  47-66. 
Ig)  WM»/  Y.  Anleyy  3  El.  &  £1.  516. 
(A)  34  &  35  Vict.  c.  31. 
(»)  Sees.  2-4. 


230 


OF  FRAUD  AND   XLLEQALITY. 


illegal  and  void^  may  be  mentioned  agreements  in  con- 
sideration of  cohabitation  or  future  seduction  (j),  or 
the  letting  of  lodgings  for  the  direct  purpose  of  prosti- 
tution. 


Contracts  which  operate  in  general  restraint  of  mar- 
riage are  illegal  and  void. 

Contracts  involving  maintenance  and  champerty  are 
also  illegal  and  void. 

Maintenance.  Maintenance  may  be  defined  as  an  ofience  which  con- 
sists in  officiously  intermeddling  in  a  suit  that  in  no 
way  belongs  to  one,  as  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  although  having 
nothing  to  do  with  it  (k).  Probably,  however,  at  the 
present  day,  the  ofience  of  maintenance  is  obsolete, 
there  being  numerous  and  very  wide  exceptions. 


Champerty. 


Champerty  consists  in  an  agreement  between  a  liti- 
gant and  a  third  party,  whereby  in  consideration  of 
that  third  party  advancing  him  money  he  agrees  to 
share  with  him  the  proceeds  of  the  litigation.  It  may  be 
noticed  that  the  Attorneys  and  Solicitors  Act,  1870  (Z), 
specially  guards  against  champerty,  in  the  case  of 
solicitors,  by  providing  (m)  that  "  nothing  in  this  Act 
contained  shall  be  construed  to  give  validity  to  any  pur- 
chase by  an  attorney  or  solicitor  of  the  interest  of  his 
client  in  any  suit,  action,  or  other  contentious  proceed- 
ing to  be  brought  or  maintained,  or  to  give  validity 
to  any  agreement  by  which  an  attorney  or  solicitor 
retained  or  employed  to  prosecute  any  suit  or  action 


(/)  A  contract  to  pay  a  sum  in  consideration  of  past  seduction  is  not 
illegal,  but  it  would  afford  no  consideration  to  support  a  simple  contract: 
Jieaumont  ▼.  JReeve,  8  Q.  B.  483  ;  ante,  p.  35. 

(A)  Brown's  Uw  Diet.  224. 

(0  33  &  34  Vict.  c.  28 ;  see  ante,  p.  155. 

{in)  Sec.  11. 
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stipulates  for  payment  only  in  the  eyent  of  success  in 
such  suit,  action/ or  proceeding." 

All  contracts  for  the  compromise  of  criminal  offences, 
or  to  interfere  with  the  course  of  justice,  are  illegal  and 
void. 

So  also  are  contracts  {oifuivre  separation. 

We  will  now  consider  some  contracts  which  are  Matters  ma&i 
rendered  illegal  by  reason  of  some  statutory  provision.  !"'''***»• 

Gaming  and  wagering  contracts  are  illegal  and  void,  Qaming 
being  prohibited  by  statute.  At  common  law,  how-  ^"*'**^**- 
ever,  such  contracts  were  valid  unless  of  such  a  nature 
as  to  contravene  public  policy,  as,  for  instance,  if  tend- 
ing to  the  injury  or  annoyance  of  others,  or  to  outrage 
decency  (n).  Various  statutes  have,  however,  been 
passed  from  time  to  time  prohibiting  gaming  and 
wagering  contracts,  and  the  statute  now  in  force  on 
the  subject,  8  and  9  Vict.  c.  109,  provides  (o)  "  that  all  8  &  9  Vict 
contracts  or  agreements  whether  by  parol  or  in  writing  ^  ^^ 
by  way  of  gaming  or  wagering  shall  be  null  and  void ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  have  been  won  upon  any 
wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made ;  provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription, 
or  contribution,  or  agreement  to  subscribe  or  contri- 
bute for  or  towards  any  plate,  prize  or  sum  of  money 
to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise." 

It  may  often  be  a  source  of  some  difficulty  to  deter-  Difficulty 

sometimes  in 

ascertaining 
(»)  See  Broom's  Corns.  355.  whether  a 

(o)  Sec.  18.  contract  is 
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by  way  of 
wagering  or 
gaming. 


Bubbr. 
Yelvcrton. 


mine  whether  or  no  any  particular  contract  is  by  way 
of  gaming  or  wagering ;  thus  although  a  security  given 
for  a  gaming  debt  is  void,  or  to  be  taken  as  given  upon 
an  illegal  consideration  {p)^  yet  it  has  been  held  in  a 
recent  case  that,  where  a  person  having  lost  bets  gave 
a  bond  in  respect  of  the  amount  to  the  parties  to  whom 
he  had  lost  the  money  to  prevent  them  taking  proceed- 
ings before  the  Jockey  Club  and  posting  him  as  a 
defaulter,  the  bond  was  good,  because  there  was  a  new 
consideration  quite  irrespective  of  the  original  bet,  viz., 
the  forbearing  of  such  proceedings  (j).  If,  however,  it 
is  clearly  made  out  that  a  contract  is  a  gaming  or 
wagering  contract,  then  it  is  absolutely  null  and  void 
and  incapable  of  being  enforced. 


Deposit  with 
a  stakeholder 
may  be  re- 
covered before 
actually  paid 
over. 


JIampden  v. 
^yalsh. 


But  if  on  a  gaming  contract  a  deposit  is  made  with  a 
person  as  stakeholder,  here,  before  such  deposit  is  ac- 
tually paid  over,  the  person  so  depositing  it  has  a  right 
to  demand  and  recover' it  back  again,  for  he  has  to  this 
extent  a  locus  penitentim  (r).  Both  this  point  and  also 
what  will  be  held  to  be  a  gaming  and  wagering  con- 
tract is  well  shown  by  the  very  recent  case  of  Hampden 
V.  Wahh  (s),  in  which  the  facts  were  as  follows :  The 
plaintiff  and  one  Wallace  each  deposited  £500  in  the 
defendant's  hands  as  stakeholder,  upon  an  agreement 
that  if  Wallace  proved  the  convexity  or  curvature  to 
and  fro  of  any  canal,  river,  or  lake  by  actual  measure- 
ment and  demonstration  to  the  satisfaction  of  certain 
referees,  he  should  receive  both  sums,  but  that  if  he  failed 
then  the  plaintiff  should  receive  both.  The  experi- 
ment was  made  and  decided  by  the  referees  in  favor  of 
Wallace  and  the  defendant  paid  the  whole  £1000  over 


(/})  See  post,  p.  234,  where  it  is  stated  that  certain  securities  of  this 
nature  are  not  to  be  absolutely  void,  but  only  taken  to  be  given  on  an 
illegal  consideration. 

(7)  Bu^ib  V.  Yelrerion,  L.  R.  9  Eq.  471.  See  as  to  forbearance  of  pro- 
ceedings constituting  a  consideration,  ante,  p.  31. 

(r)  Varley  v.  Hkktn^n,  17  L.  J.  (G.P.)  102 ;  Martin  v.  ffctcson,  24  L.  J. 
(Kx.)  174. 

(.s)  L  R.  1  q.  n.  Div.  180. 
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to  him  accordingly.  Before,  Lowever,  he  had  done 
BO  the  plaintiflf  objected  to  the  decision,  and  he  after- 
wards brought  this  action  to  recover  his  own  £500 
deposit  as  money  had  and  received  by  the  defendant  to 
his  use,  and  it  was  held  by  the  Court,  (1)  That  the 
agreement  was  a  wager,  and  so  null  and  void  within 
8  &  9  Vict.  c.  109,  sect.  18 ;  and  (2)  That  the  plain- 
tiff was  entitled  to  recover  on  the  ground  that  that 
provision  does  not  apply  to  an  action  by  a  person  to 
recover  his  own  deposit,  and  he  had  here  revoked  the 
authority  of  the  stakeholder  before  he  had  paid  over 
the  money. 

If,  however,  a  stakeholder  on  any  gaming  contract  as  to  the 

pays  the  money  over  to  the  winner  with  the  express  or  ^^^^^l^?^* 

implied  assent  of  the  other  party,  then  he  is  discharged 

from  any  further  liability  (f).   No  action  will  lie  against 

a  stakeholder  by  the  winner  on  a  gaming  contract  for 

the  whole  of  the  amount,  for  he  is  not  by  the  fact 

of  the  winning  converted  into  an  agent  for  the  winner 

for   anything   beyond   what   he   originally  was,   viz., 

the  amount  of  his  own  deposit  (u).     But  this  does  not 

extend  beyond  the  stakeholder,  and  if  he  pays  over  the 

whole  amount   to   some   third  person  for  the  use  of 

the  winner,  then  the  winner  can  recover  it  from  such 

third  person,  who  cannot  on  his  part  set  up  the  original 

illegality  of  the  transaction,  for  there  is  a  new  contract 

which  does  not  necessitate  any  reference  to  the  original 

illegality  (a;). 

It  will  be  noticed  that  the  latter  part  of  the  sect,  what  is  a 
18  of  8  &  9  Vict.  c.  109,  contains  a  proviso  that  the  ^^J[hiifer*i8 
enactment  shall  not  extend  to  any  subscription  or  con-  of  8  &  9  Vict, 
tribution  or  agreement  for  the  same  towards  any  plate,  ^*  ^^^' 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 


(0  JIutcson  V.  Hancock,  8  T.  R.  575. 
(f/)  AUport  V.  Suit,  1  C.  B.  974. 
(.c)  Simpson  v.  Bhss,  7  Taunt.  246. 
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winners  of  any  hwful  game,  pastime,  or  exercise.  It 
appears  that  all  games  of  skill,  such  as  chess  and  the 
like,  are  lawful  games  within  this  proyiso,  and  so  also 
is  a  foot-race,  and  any  sums  being  deposited  or  advanced 
by  the  parties  on  the  terms  that  the  winner  shall 
receive  the  whole  may  be  recovered  by  the  winner  (y). 

Horee-racing.  Horse-raciug  is  allowed  on  the  principle  that  it  tends 
to  improve  the  breed  of  horses  (2);  but,  of  course, 
wagers  on  the  result  of  such  races  are  illegal  and  void. 


Lotteries. 


Bills,  notes, 
or  mortgages, 
given  for 
gaming  debts 
are  not  void, 
but  to  be 
taken  as  upon 
an  illegal 
consideration. 


Lotteries  are  rendered  illegal  by  the  provisions  of 
the  Lottery  Acts  (a). 

Not  only  are  actual  contracts  of  gaming  or  wagering 
void  themselves,  but  if  money  is  lent  to  a  person  to 
game  with,  the  purpose  for  which  it  is  required  being 
known  at  the  time,  it  cannot  be  recovered  back  again  Q>) ; 
but  if  a  bill  of  exchange,  or  promissory  note,  or  mort- 
gage is  given  to  secure  some  debt  won  at  gaming,  it 
is  not  actually  null  and  void,  it  being  provided  by 
statute  {c)  that  such  bills,  notes,  and  mortgages  shall 
not  be  absolutely  void,  but  shall  be  deemed  and  taken 
to  have  been  given  or  executed  for  an  illegal  considera- 
tion. The  consequence  of  this  is,  that  if  any  such 
security  is  transferred  to  a  hond  fide  holder  for  value 
without  notice  of  the  illegality,  he  will  have  a  right  to 
recover  thereon,  although  the  person  in  whose  hands 
the  same  originally  was  could  not  have  done  so.  It  is, 
however,  provided  by  the  same  statute  (d)  that  money 
paid  to  the  holder  of  such  securities  shall  be  deemed  to 


{y)  See  Cbitty  on  Contracts,  644, 645,  and  cases  there  cited  and  referred 
to.  Instances  of  other  kinds  of  games  which  would  probably  be  held  lawful 
are  also  mentioned  there. 

(jt)  The  statute  on  the  subject  is  18  Geo.  2,  c.  34,  and  by  3  Vict,  c  5, 
provisions  of  13  Geo.  2,  c.  19,  as  to  validity  of  horse-racing  are  repealed. 

(a)  10  k  11  Wm.  8,  c  17,  and  42  Geo.  3,  c.  119. 

(6)  M'KinncU  v.  Rdbinson,  3  M.  &  W.  434. 

(c)  5  &  6  Wm.  4,  c  41,  s.  1. 

((0  Sec.  2. 
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be  paid  on  acconnt  of  the  person  to  whom  the  same 
was  originally  given,  and  shall  be  deemed  to  be  a  debt 
dne  and  owing  from  such  last-named  person  to  the 
person  who  shall  haye  paid  such  money,  and  shall 
accordingly  be  recoyerable  by  action. 

Any  person  insuring  another's  life  must  have  an  in-  Wager  policies. 
terest  therein,  or  the  policy  will  be  illegal  and  void  (e). 

Simony  is  an  offence  which  consists  in  the  buying  Simony, 
and  selling  of  holy  orders,  and  any  bond  or  contract 
involving  simony  is  Ulegal  and  void  (/). 

By  the  Lord's  Day  Act  (g),  it  is  provided  that  "  no  The  Lord's 
tradesman,  artificer,  workman,  labourer,  or  other  person  ^^  ^^^ 
whatsoever,  shall  do  or  exercise  any  worldly  labour, 
business,  or  work  of  their  ordinary  callings  upon  the 
Lord's  Day,  or  any  part  thereof  (works  of  necessity  and 
charity  only  excepted) ;  and  that  every  person  being  of 
the  age  of  fourteen  years  or  upwards  offending  in  the  pre- 
mises shall  for  every  such  offence  forfeit  the  sum  of  five 
shillings."  This  statute  is  still  in  force,  and  under  it 
contracts  so  entered  into  will  be  illegal  and  void,  and 
no  action  can  be  maintained  thereon ;  and  it  has  been 
decided  that  if  a  person  buys  goods  of  a  tradesman  on 
a  Sunday,  although  he  keeps  them  after  that  day,  yet 
that  alone  will  not  render  him  liable  for  the  price  (A). 

Although  this  statute  uses  the  words  "or  other 
person  whatsoever,"  yet  it  does  not  extend  to  every 
person ;  but  these  general  words  must  be  taken  to  be 
limited  by  the  particular  words  immediately  preceding 
them,  and  it  will  only  include  persons  coming  within 
that  class — that  is,  it  will  only  is  elude  persons  qusdem 
generis.    The  provision  also  only  applies  to  an  act  done 

(e)  14  Geo.  3,  c.  48 ;  ante,  p.  148. 

(/)  See  hereon,  31  Eliz.  c.  6;  12  Anne,  st.  2,  c.  12;  fox  t.  Bishop  of 
Chester^  Tudor's  Treading  Cases,  Conveyancing,  190 ;  6  Bing.  1. 
0/)  29  Car.  2,  c.  7,  s.  1. 
(A)  Sin^son  v.  Nicholls,  3  M.  &  W.  240. 
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in  the  way  of  one's  ordinary  calling,  so  that  it  will  not 
apply  to  an  act  done  by  one  of  the  persons  within  its 
provisions,  bnt  which  act  is  not  of  the  kind  that  he 
ordinarily  does ;  thus,  if  a  person  who  is  a  horse-dealer 
sells  a  horse  on  a  Sunday  and  gives  a  warranty  with  it, 
no  action  lies  against  him  on  his  warranty,  bat  if  he  is 
not  a  person  who  nsnally  deals  in  horses,  but  simply  a 
private  person  selling  a  horse,  it  would  be  different, 
for  the  sale  and  the  warranty  are  not  in  the  course  of 
his  ordinary  calling. 

It  has  been  decided  under  this  statute  that  a  person 
can  commit  but  one  offence  on  one  Sunday  by  exercising 
his  ordinary  calling  contrary  to  the  statute ;  but  this 
pertains  to  criminal  law  (i). 

Qwjd  ab  mitio       Where  an  instrument  is  illegal,  either  by  the  common 
Iractu  temporis  ^^^  ^'  ^7  st^tute,  it  caunot  bo  aftcrwards  confirmed, 
non  convaieidi,  the  maxim  being,  Quod  ah  initio  nan  valet  in  tradu 
temporis  non  convaJescit, 

Effect  of  The  mere  fact  that  an  instrument  which  ought  to 

an^nstrument  ^^^^  ^®®^  stamped,  has  uot  been  stamped  within  the 
within  the  proper  time,  is  not  at  all  to  render  it  illegal,  but 
proper  time.  j|.  cannot  be  given  in  evidence  until  stamped;  and 
it  is  the  duty  of  the  officer  of  the  Court  to  call  the 
attention  of  the  Court  to  any  want  of  or  insufficiency  of 
a  stamp  (k).  An  ordinary  agreement  requires  a  stamp 
of  6c7.,  and  must  be  stamped  within  fourteen  days  of 
execution,  or  afterwards  can  only  be  stamped  on  pay- 
ment of  a  penalty  of  £10,  and  if  paid  in  court,  a 
further  penalty  of  £1.  The  following  agreements, 
however,  are  exempted  from  stamp  duty  : 

1.  An  agreement  or  memorandum,  the  matter  whereof 
is  not  of  the  value  of  £5. 


(0  Crcpps  V.  Dat'ikn,  1  S.  L.  C.  716;  Cowp.  640. 
{k)  33  &  34  Viot.  c.  97,  s.  16. 
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2.  An  agreement  or  memorandum  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  menial  seryant. 

3.  An  agreement,  treaty,  or  memorandum  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise. 

4.  An  agreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  yessel  for  wages  on 
any  voyage  coastwise  from  port  to  port  in  the  United 
Kingdom  (l). 

A  cognovit  or  I.O.U.  does  not  require  stamping, 
unless  it  contains  some  special  terms  of  agreement  (m). 


(0  33  &  34  Vict.  c.  97,  tit.  "Agreement." 

(m)  Ames  t.  HUl,  2  B.  &  P.  150 ;  Fisher  v,  Leslie,  1  Enp.  426 ;  Chitty 
on  Contracts,  116;  and  see  generally  as  to  stamping  agreement,  Chitty 
on  Contracts,  109-130. 
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PART  II. 

OP  TORTS. 


CHAPTER  I. 

OF  TOBTS  GENERALLY. 

Dennition  of    A  TOBT  may  be  defined  as  some  wrongfal  act,  consisting 
a  tort.  jj^  ^j^^  withholding  or  violating  of  some  legal  right  (a), 

and  the  following  are  a  few  instances — under  the  divi- 
sions subsequently  adopted — of  torts  in  respect  of 
which  an  action  will  lie : — 

Instances  of         1.  Torts  affecting  land  {h),  such  as, 
^'^'  Trespass  to  land ; 

Waste ; 

Nuisances. 

2.  Torts  affecting  goods  and  other  personal  pro- 
perty (c),  such  as. 

Wrongful  taking  or  detention  of  goods ; 
Wrongful  distress. 

3.  Torts  affecting  the  person  (d),  such  as, 

Assault ; 

Battery ; 

Libel  and  Slander ; 

Seduction. 


(a)  See  Broom's  Corns.  638. 
(6)  Post,  ch.  ii. 

(c)  Post,  ch.  iii. 

(d)  Post,  chs.  It.  and  v. 
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4.  Torts    arising    peculiarly   from   negligence   (c), 
snch  aSy 

Injuries  by  carriers  to  goods  or  passengers ; 
Injuries  from  negligent  driving  (/). 

Now  in  all  the  above  instances  it  must  follow,  that,  Every  tort 
as  a  person  has  a  right  to  the  due  protection  of  his  ^^g'^t^'ora^tion. 
person  and  his  property,  both  real  and  personal,  that, 
these  rights  being  infringed,  he  has  a  right  of  action 
in  respect  of  the  infringement,  and  all  torts  will  be 
found  to  come  in  some  way  under  one  at  least  of  the 
above  heads. 

But  different   torts   might  be  enumerated  almost 
without  end,  for  they  may  be  infinitely  various  in  their 
nature,  and  it  is  impossible  to  lay  down  any  fixed  rule  of 
what  will  or  what  will  not  amount  to  a  tort  for  which  an 
action  will  lie  (g).    It  is  no  good  ground  of  objection  to  The  newness 
an  action  that  injury  of  such  a  kind  has  never  been  made  obj^iwi  U)***^ 
the  subject  of  any  prior  action,  for  provided  it  comes  an  action, 
within  any  principle  upon  which  the  courts  act,  it  is 
sufficient,  although  the  instance  may  be  new ;  but  if  it 
embraces  some  entirely  new  principle,  and  it  is  sought 
to  make  an  act  a  tort  which  does  not  come  within  any 
former  principle,  then  of  course  this  can  only  be  done 
by  the  interference  of  the  legislature.  This  is  expressed 
in  the  case  of  Padey  v.  Freeman  (A),  by  Ashurst,  J.,  Remarks  of 
who  says,  "  Where  the  cases  are  new  in  their  principle,  \^p^i^  y\ 
there  I  admit  that  it  is  necessary  to  have  recourse  Freeman, 
to  legislative  interposition  in  order  to  remedy   the 
grievance;   but  where  the  case  is  only  new  in  the 
instance^  and  the  only  question  is  upon  the  application 
of  a  principle  recognised  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  any  case  that  may  arise  two 


(e)  Post,  ch.  vi. 

(/)  See  hereon  Addison  on  Torts,  ch.  i. 

See  Ashby  v.  White,  1  S.  L.  C.  251 ;  Lord  Raymond,  938. 

2  S.  L.  C.  64 ;  3  T.  R.  51. 
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Langridge  v. 
Levy, 


centuries  hence,  as  it  was  two  centuries  ago."  That 
this  is  so  is  well  shown  by  a  case  of  Langridge  y.  Levy  (e), 
which  presents  a  highly  novel  instance  of  a  tort.  In 
that  case  the  father  of  the  plaintiff  had  bought  a  gun 
of  the  defendant,  stating  at  the  time  of  buying  it  that 
it  was  required  for  the  use  of  himself  and  his  sons, 
of  whom  the  plaintiff  was  one,  and  the  defendant  gave 
him  a  warranty  that  it  was  made  by  a  particular 
maker.  The  plaintiff  used  the  gun  and  it  burst  and 
injured  him,  and  it  appearing  that  it  was  not  made  by 
the  person  named  in  the  warranty,  this  action  was 
brought  for  damages  in  respect  of  the  breach  of  duty  of 
the  defendant,  and  it  being  proved  that  the  defendant 
had  knowingly  made  the  false  warranty,  and  that  the 
gun  had  been  used  on  the  faith  of  that  warranty,  it 
was  held  that  the  defendant  was  liable  for  his  deceit, 
and  that  the  plaintiff  was  entitled  to  recover. 


Injuria  sine 
damnOf  and 
damnum  sine 
injuria. 


A  tort  may  be  committed  although  no  actual  injury 
is  done  by  the  tortious  act,  for  if  a  person  has  what  in 
the  eyes  of  the  law  is  considered  as  a  legal  right  and 
that  right  is  infringed,  he  has  an  action  in  respect  of 
it,  even  though  it  has  not  hurt  him,  and  this  is  saicf  to 
be  injuria  sine  damno  (A).  On  the  other  hand,  some 
substantial  injury  may  be  done  to  a  person  but  yet  he 
may  have  no  right  of  action  in  respect  of  it,  because 
although  damage  has  been  done  to  him,  yet  no  legal 
right  has  been  infringed  and  therefore  no  injury  done 
to  him  in  the  eyes  of  the  law,  and  this  is  said  to-be 
dam/nuin  sine  injuria  (l).  This  subject  has  already 
been  somewhat  considered  at  the  pages  referred  to 
below. 


Distinction  Some  torts  may  amount  to  crimes,  but  many  do  not, 

between  torts 

and  crimes.  -  — 

(0  2  M.  &  W.  519 ;  in  error,  4  M.  &  W.  337. 

(k)  See  ante,  p.  4,  and  case  of  Ashby  v.  WTiite  there  cited  and  re- 
ferred to. 

(/)  See  ante,  p.  4,  and  case  of  Adou  v.  Blundcll  there  cited  and  referred 
to.     See  also  Addison  on  Torts,  7,  8. 
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and  it  is  very  important  to  properly  understand  the 
difference  between  mere  torts  and  crimes.  A  tort  has 
been  already  defined  (m),  and  a  crime  may  be  described 
as  some  breach  or  violation  of  pnbUc  rights,  and  the 
real  distinction  between  an  act  which  is  simply  and 
purely  a  tort,  and  an  act  which  is  not  only  a  tort  but 
also  an  actual  crime,  is  that,  whilst  the  tort  is  simply  a 
wrong  affecting  the  civil  right  of  some  particular  person 
or  persons,  a  crime  affects  the  public  rights,  injuring 
the  whole  community  (n). 

It  must,  therefore,  be  apparent  to  every  reader  that  As  to  toru 
there  are  many  and  numerous  wrongful  acts  which,  Tmlnnt  to""* 
though  amounting  to  torts,  yet  do  not  come  within  the  crimes, 
category  of  crimes.    Thus  particularly  may  be  enumer- 
ated torts  arising  from  the  negligence  of  one's  servants 
or  agents.    If  a  coachman  is  driving  his  master's  car- 
riage in  the  ordinary  course  of  his  duty,  and  by  his 
negligence  he  runs  over  a  person,  this  is  a  tort  for 
which  the  master  may  be  liable  in  a  civil  action,  but  it 
is  nothing  more ;  there  is  no  crime  on  the  master's  part. 
Again,  a  private  nuisance — that  is,  a  nuisance  which 
does  not  affect  the  public  at  large,  but  simply  some 
individual — is  a  tort  but  not  a  crime. 

But,  on  the  other  hand,  many  acts  may  not  only  be  As  to  torts 
torts  but  may  also  amount  to  actual  crimes  punishable  •™<>«>»*»°g  ^^ 
by  the  criminal  law ;  thus,  in  our  first  instance  given 
above,  we  have  it  that  the  master  has  committed  a  tort, 
but  no  crime,  but  with  regard  to  the  coachman  the  case 
may  be  very  different,  for  he  may  not  only  have  been 
guilty  of  a  tort  but  possibly  also  of  a  criminal  offence 
amounting  to  manslaughter.  So  also  if  a  nuisance  is 
not  a  merely  private  but  a  public  one — that  is  one 
affecting  the  public  at  large — this  is  an  offence  for  which 
the  person  committing  it  is  liable  to  be  indicted. 


(m)  Ante,  p.  238. 

(n)  See  Brown's  Law  Diet.  p.  104,  title  "Crime." 
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Where  a  tort 
is  also  a  crime 
the  civil 
remedy  is 
generally  scu- 
pended  until 
after  pro- 
secution. 


When  a  tortious  act  is  also  a  crime,  and  a  crime  of 
such  a  high  nature  as  to  amount  to  felony  (o),  the  civil 
right  which  a  person  has  to  maintain  an  action  for  the 
injury  done  to  him  is  suspended  until  the  felony  has 
been  punished,  for  '*  the  policy  of  the  law  requires  that 
before  the  party  injured  by  any  felonious  act  can  seek 
ciyil  redress  for  it,  the  matter  should  be  heard  and  dis- 
posed of  before  the  proper  criminal  tribunal  in  order 
that  the  justice  of  the  country  may  be  first  satisfied  in 
respect  of  the  public  oflfence  "  ( p).  But  when  public 
justice  has  thus  been  satisfied  there  is  generally  nothing 
to  prevent  the  injured  party  from  suing  in  a  civil  action 
in  respect  of  the  tort. 


Exceptions.  With  rcspcct,  howevor,  to  some  torts  amounting  to 

crimes,  the  injured  party  cannot  take  both  civil  and 
criminal  proceedings;  but  these  are  cases  in  which, 
though  the  act  does  amount  to  a  crime,  yet  it  is  to  a 
certain  extent  a  crime  directly  and  particularly  affecting 
the  individual,  and  not  the  public  at  large.  Thus,  for  an 
assault,  where  there  is  a  criminal  prosecution  and  there 
is  also  a  civil  action  for  damages  pending,  sentence  will 
not  be  passed  for  the  crime  whilst  such  action  is  pend- 
24  &  25  Vict,  ing  (q).  It  has  also  been  provided  that  if  the  justices 
c.^100,  ss.  44,   ^pQjj   ^Y^Q  hearing   of  any   summary  proceedings  for 

assault  or  battery,  upon  the  merits,  shall  deem  the 
offence  not  proved  or  to  be  justified,  or  so  trifling  as 
not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party 


(o)  A  felony  at  common  law  was  an  offence  which  occasioned  forfeiture 
of  a  man's  property,  and  was  generally  applied  to  a  higher  class  of  offences 
than  comprised  under  the  term  "misdemeanor.**  Now,  however,  by  rarious 
statutes,  numerous  offences  have  been  classed  indiscriminately  as  felcmies 
and  misdemeanors,  and  forfeiture  for  felony  having  by  33  &  34  Vict. 
0.  23  been  abolished,  the  original  distinctions  between  felonies  and  misde- 
meanors are  now  to  a  great  extent  gone. 

(p)  Per  Lord  Elienborough,  C.J.,  in  Crosby  t.  Leng,  12  East,  413,  cited 
in  Broom's  Coms.  p.  106. 

(7)  ^^0'  ^'  Malton,  4  A.  &  E.  575. 
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against  whom  the  complaint  was  preferred  (r) ;  and  that 
if  any  person  against  whom  any  such  complaint  shall 
have  been  preferred  shall  have  obtained  such  a  certifi- 
cate, or  haying  been  couyicted  shall  haye  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  haye  suffered  the 
imprisonment  awarded,  in  eyery  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  ciyil  or 
criminal,  for  the  same  cause  (s). 

The  term  "  tort "  is  frequently  used  for  the  purpose  The  t«nn 
of  denoting  a  wrong  or  injury  quite  independent  of  "n'^^tr^u^ 
contract  (t) ;  but  in  the  definition  at  the  commencement  tinction  to 
of  the  present  chapter  a  wider  application  is  giyen  to  it,  "^**°*"®*- 
yiz.,  that  it  is  some  wrongful  act  which  consists  in  the 
withholding  or  violating  some  legal  right,  and,  as  will 
be  presently  noticed,  there  are  many  torts  in  some  way 
connected  with  contracts,  and  which  are  said  to  arise 
out  of  or  flow  from  contracts.    Before,  however,  pro- 
ceeding to  further  notice  this,  it  is  important  to  have 
a  correct  appreciation  of  the  difference  between  rights 
arising  from  breach  of  contract  and  rights  arising  from 
a  tort,  using  that  term  as  signifying  an  injury  indepen- 
dent of  contract,  for  these  are  the  more  ordinary  and 
common  kind  of  torts. 

Where  a  person's  right  arises  from  a  wrongful  act  DifferuiM 
independently  of  any  contract,  his  action  is  styled  an  betweeiiMu>rt» 
action  ex  ddido,  but  when  arising  strictly  out  of  a  con-  contracts  and 
tract  it  is  called  an  action  em  eontradu,  and  in  this  i^<^«P«°^«^* 

,     ,  1       1 1  1  .    ,      ^^  oontractf. 

latter  kind  it  is  necessary  that  there  should  be  privity 
between  the  plaintiff  and  the  defendant,  for  a  person 
cannot  sue  upon  a  contract  when  there  is  no  privity 
between  himself  and  the  party  against  whom  he  claims. 
Thus,  if  a  person  sends  a  message  by  a  telegraphic 
company,  and  a  mistake  is  made  by  the  company  in 


(r)  24  &  25  Vict.  c.  100,  s.  44. 

(a)  Ibid.  s.  45. 

(t)  See  it  so  defined  in  Brown's  Law  Diet.  362. 
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sending  it,  whereby  he  (the  sender)  is  injured,  here 
there  is  privity  of  contract  between  him  and  the  com- 
pany, and  he  has  a  right  of  action  ex  contractu  against 
them.  But  if  through  the  mistake  an  injury  happens 
to  the  person  to  whom  the  message  is  sent,  there  being 
no  privity  of  contract  between  him  and  the  company — 
for  he  indeed  made  no  contract  with  them — he  can 
have  no  right  of  action  against  them  ex  contractu  (u), 
though  possibly  he  might  have  such  a  right  ex  delicto^ 
on  the  ground  of  the  company  having  been  guilty  of  a 
tort,  by  reason  of  the  breach  of  their  proper  duty. 
To  support  an  action  ex  contractu,  therefore,  it  is  essen- 
tial that  there  should  be  privity  between  the  parties, 
but  with  regard  to  a  tort — again  using  that  term  as 
signifying  an  injury  arising  independently  of  contract — 
the  right  of  action  has  nothing  to  do  with  any  privity 
between  the  parties,  but  it  exists  simply  because  of  the 
withholding  or  violation  of  some  right  (x).  That  this 
is  so  is  shown  by  the  case  of  Langridge  v.  Levy,  the 
facts  in  which  have  been  already  stated  (y). 

There  are  But  there  are  many  kinds  of  torts  arising  out  of 

many  cases  in  eou tract,  beiuii;  cases  in  which  there  has  been  a  contract 

wfiicn  It  may  '  ■" 

be  in  a  person's  and  a  breach  of  that  contract,  which  looked  upon  in 
fira  tort*^or°*  ^^®  ^^7  fumish  a  right  of  action  ex  delicto,  and  looked 
for  breach  of  at  in  another  way  furnish  an  action  of  tort.  Thus,  in 
the  case  of  Langridge  v.  Levy,  before  referred  to  (2), 
there  was  a  valid  contract  of  warranty  of  the  gun  to 
the  father  who  bought  it,  and  on  a  breach  of  that  war- 
ranty as  regarded  him  he  might  have  brought  an  action 
ex  contractu,  but  the  actual  fact  in  the  case  was  that  the 
breach  happened  as  regarded  the  son,  as  to  whom  there 
was  no  privity  of  contract,  he  not  having  been  in  any 
way  a  party  to  the  contract ;  but  he  was  held  entitled 
to  succeed  in  the  action  ex  delicto.    The  point  we  are  at 

(»0  Phyford  v.  United  Kirujdom  Telegraph  Co,,  L.  R.  4  Q.  B.  706. 
(j)  Gerhard  v.  Bates,  2  K.  &  B.  476 ;  L  i^jriilje  v.  Zt^v,  2  M.  &  W.  519. 
(y)  Ante,  p.  240. 
(?)  Ante,  p.  240. 


contract. 


OP   TORTS  GENERALLY.  245 

present  considering  is  well  explained  by  Mr.  Broom 
in  his  Commentaries  on  the  Common  Law  (a),  and 
we  cannot  do  better  than  quote  the  passage  from  that 
work :  "...  Although  tort  in  general  differs  essentially 
from  contract  as  the  foundation  of  an  action,  it  not  un- 
frequently  happens  that  a  particular  transaction  admits 
of  being  regarded  from  two  different  points  of  view,  so 
that  when  contemplated  from  one  of  these  it  presents 
all  the  characteristics  of  a  good  cause  of  action  ex  eon- 
tractUy  and  when  regarded  from  the  other,  it  offers  to 
the  pleader's  eye  sufficient  materials  whereupon  to 
found  an  action  ex  delicto.  Thus,  carriers  warrant 
the  transportation  and  delivery  of  goods  entrusted  to 
them.  Attorneys,  surgeons,  and  engineers  undertake  to 
discharge  their  duty  with  a  reasonable  amount  of  skill, 
and  with  integrity ;  and  for  any  neglect  or  unskilful- 
ness  by  individuals  belonging  to  one  of  these  professions, 
a  party  who  has  been  injured  thereby  may  maintain  an 
action,  either  in  tort  for  the  vyrong  done,  or  in  contract, 
ai  his  election  "  (Id), 

And  even  in  cases  where  the  tort  flows  from  contract,  Privity  is 
the  rule  that  privity  between  the  parties  is  not  neces-  JJ^^^jn  t^*^. 
sary,  still  applies  (c). 

Having  now  considered  the  nature  of  torts,  the  dis- 
tinctions between  mere  torts  and  acts  actually  amount- 
ing to  crimes,  and  the  differences  between  acts  which 
are  purely  and  simply  torts  in  the  more  limited  sense 
of  the  word,  and  breaches  of  contract,  it  remains  but 
to  notice  in  this  chapter  that  there  are  certain  acts 
which,  though  they  are  torts,  yet  the  law  allows  of  no 
redress  for,  principally  upon  public  grounds. 


(a)  Page  660. 

(6)  From  the  above  the  student  will  perceive  that  there  are  various 
matters  before  treated  of  under  Part  I.,  "  Contracts,"  which  might  perhaps 
with  equal  propriety  be  considered  in  this  part,  **  Torts,"  particularly 
such  subjects  as  Carriers,  Innkeepers,  and  Bailments  generally. 

(c)  {icrluird  v.  Bales,  2  E.  &  U.  476 ;  Laiujridge  v.  Levj/j  2  M.  &  W.  519. 
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Maxim  that 
the  king  can 
do  no  wrong. 


Acts  done  by 
a  judge  of 
a  court  of 
record. 


Acts  done  hj 
a  superior 
officer. 


There  is  no  remedy  for  a  tort  committed  by  the 
soyereign,  because  of  the  maxim,  ''  The  king  can  do  no 
wrong"  ('/). 

For  any  act  done  by  a  judge  of  a  court  of  record,  no 
action  lies,  provided  such  act  is  done  in  the  proper  and 
appropriate  discharge  of  his  legal  duties,  for  it  is  con- 
sidered for  the  benefit  of  the  community  at  large  that 
the  judges  should  have  full  scope  and  not  be  fettered 
and  impeded  by  any  restraint  and  apprehensions,  and 
this  is  so  eyen  although  a  judge's  acts  may  be  shown  to 
haye  proceeded  from  malice.  But  if  an  act  is  done  by 
a  judge  not  acting  judicially,  or  if  an  act  is  done  by  him 
in  respect  of  some  matter  not  at  all  within  his  jurisdic- 
tion, he  is  not  protected  then,  but  is  liable  in  the  same 
way  as  any  other  person  (e). 

Again,  a  superior  officer  is  justified  in  arresting 
and  imprisoning  an  officer  under  him  for  the  purpose 
of  bringing  him  to  a  court-martial  in  accordance  with 
the  rules  of  the  service,  and  this  is  so  even  although 
the  person  so  arrested  is  not  ultimately  brought  to  a 
court-martial,  if  the  arrest  was  in  respect  of  some 
matter  fairly  cognisable  by  a  military  tribunal,  and 


(d)  Broom's  Legal  Maxims,  p.  52.  The  meaning  of  this  maxim  is 
stated  in  Broom's  Legal  Maxims,  as  follows :  **  Its  meaning  is,  first,  that 
the  sorereign  individually  and  fully  in  his  natural  capacity  is  independent 
of,  and  is  not  amenable  to,  any  other  earthly  power  or  jurisdiction,  and 
that  whaterer  may  be  amiss  in  the  condition  of  public  affairs  is  not  to  be 
imputed  to  the  king,  so  as  to  render  him  answerable  for  it  personally  to 
his  people ;  secondly,  the  above  maxim  means  that  the  prerogative  of  the 
crown  extends  not  to  do  any  injury,  because  being  created  for  the  benefit 
of  the  people  it  cannot  be  exerted  to  their  prejudice,  and  it  is,  therefore,  a 
fundamental  general  rule  that  the  king  cannot  sanction  any  act  forbidden 
by  law,  so  that  in  this  point  of  view  he  is  under  and  not  above  the  laws, 
and  is  bound  by  them  equally  as  his  subjects.  If,  then,  the  sovereign 
personally  command  an  unlawful  act  to  be  done,  the  offence  of  the  instru- 
ment is  not  thereby  indemnified,  for  though  the  king  is  not  himself  under 
the  coercive  power  of  the  law,  yet  in  many  cases  his  commands  are  under 
the  directive  power  of  the  law,  which  makes  the  act  itself  invalid  if 
unlawful,  and  so  renders  the  instrument  of  execution  thereof  obnoxious  to 
punishment." 

{e)  See  Broom's  Coms.  108-112,  and  cases  there  cited  and  referred  to. 
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no  action  will  lie  against  the  superior  officer  (/). 
And  this  rule  has  been  carried  so  far  that  it  has  been 
decided  that  it  will  apply  even  although  the  tortious 
act  complained  off  is  done  maliciously,  and  without 
reasonable  and  probable  cause  {g). 

It  has  been  already  pointed  out  that,  when  a  person 
has  committed  a  tortious  act  of  such  a  grave  kind 
as  to  amount  to  a  felony,  the  law  refuses  redress  for 
the  civil  injury  until  public  justice  has  been  obtained 
by  the  prosecution  of  the  offender  (A). 

If  two  or  more  persons  commit  a  tort,  and  the  plain-  Ex  turpi 
tiff  recovers  against  them,  but  levies  the  whole  damages  ^^  ^ 
on  one,  that  one  has  no  right  to  recover  contribution 
for  the  other  or  others,  for  Ex  turpi  causa  non  oritur 
actio  (t).  And  although,  if  a  person  is  instructed  to  do 
some  palpably  tortious  act,  and  the  person  so  instruct- 
ing him  undertakes  to  indemnify  him  from  the  conse- 
quences of  such  act,  an  action  will  lie,  yet  if  the  act  he 
is  so  instructed  to  do  does  not  appear  of  itself  mani- 
festly unlawful,  and  he  does  not  know  it  to  be  so,  he 
can  recover  thereon  (A;).  Thus,  if  A.  instructs  B.  to 
drive  certain  cattle  from  a  field,  which  B.  does,  thereby 
unwittingly  committing  a  trespass,  A.  is  bound  to  in- 
demify  him ;  but  if  A.  instructs  B.  to  assault  a  person, 
which  he  does,  this  is  an  act  manifestly  illegal  in  its 
nature,  and  B.  cannot  call  upon  A«  to  indemnify  him. 


(/)  Hannaford  v.  Ewm^  2  C.  &  P.  148 ;  Dcnokms  v.  Lord  Sokeby,  4 
F.  k  F.  806. 

(g)  Dawkina  y.  Lord  PauM,  L.  R.  5  Q.  B.  94,  Lord  Chief  Jastice  Cock- 
bam,  however,  dissented  from  this. 

(A)  Ante,  p.  242. 

(0  Merryvoeather  v.  Nixan,  2  8.  L  C.  527 ;  8  T.  R.  186.  Of  course  it 
is  otherwise  in  contract. 

(A)  Per  Lord  Kenjon  in  Merryweather  y.  Nixarif  supra ;  Belts  v.  Gibbon^ 
2  A.  &  E.  57. 
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CHAPTEE  n. 


OP  TORTS  AFPEOTING  LAND. 


Every  person  possessed  of  land  has  necessarily  a  right 
to  the  peaceful  possession  and  enjoyment  of  such  lands, 
and  the  infringement  of  this  right  is  a  tort  in  respect 
Different  torts  of  which  an  actiou  wiU  lie.  The  infringement  of  this 
affecting  land,  right  may  happen  in  various  ways,  but  the  most  impor- 
tant infringements  are  by  trespass,  by  commission  of 
nuisances,  and  by  waste. 


Meaning  of 
the  term 
"  trespass." 


Trespass  to 
lands. 


A  trespass,  in  its  widest  sense,  signifies  any  trans- 
gression or  ofience  against  the  law  of  nature,  of  society, 
or  of  the  country  in  which  we  live,  whether  relating  to 
a  man's  person  or  to  his  property  (I) ;  but  we  have  here 
only  to  consider  trespass  to  lands,  which  has  been 
defined  .as  a  wrongful  and  unwarrantable  entry  upon 
the  soil  or  land  of  another  person  (m),  and  is  styled 
trespass  quare  dauswm  f regit. 

In  considering  the  subject  of  trespass  to  lands,  two 
main  points  present  themselves,  viz. : — 

1.  The  position  of  the  party  claiming  that  a  trespass 
has  been  committed. 


2.  What  will  amount  to  a  trespass. 


I.  The  position 
of  a  person 
claiming  that 
a  trespass 
has  been  com- 
mitted. 


Firstly,  then,  as  to  the  position  of  the  party  claiming 


(0  Brown's  Law  Diet.  365. 

(m)  Broom's  Corns.  755. 

(n)  Addison  on  Torts,  263.    As  to  trespa^t^  to  tlic  pcrsou,  see  jwst,  ch.  iv. 
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that  a  trespass  has  heen  committed.    It  is  necessary 
that  he  should  have  a  valid  title  to  the  lands,  and  that 
he  should  be  actually  in  the  exclusive  possession  of  the 
lands  by  himself,  his  servant,  or  agent  (o).     It  is  not, 
however,  actually  essential  that  the  plaintiff  should  in 
every  action  for  trespass  to  his  lands  prove  his  strict 
title  to  the  lands,  for  possession  is  the  great  require- 
ment, and  if  the  plaintiff  proves  that  he  is  in  possession, 
as  above,  that  makes  out  a  sufficient  prima  facie  case 
on  which  he  can  recover  (p) ;  but  if  the  defendant  in  any 
such  action  sets  up  in  his  statement  of  defence  that  the 
title  to  the  lands  in  respect  of  which  the  trespass  is 
alleged  to  have  been  committed  is  not  in  the  plaintiff 
but  in  him  the  defendant,  or  in  some  third  person  by 
whose  authority  he  has  entered,  then  the  actual  title  to 
the  lands  is  in  question  (^).    An  action  of  trespass,  An  action  for 
therefore,  is  frequently  resorted  to  as  a  method  of  trying  f^^^^J* 
the  title  to  lands  :  thus  if  there  is  a  dispute  between  resorted  to  to 
two  proprietors,  A.  and  B.,  as  to  which  of  them  is  entitled  [^iimds'**^* 
to  a  certain  field  in  possession  of  B.,  A.  can  enter  thereon, 
and  B.  subsequently  bringing  an  action  for  that  trespass, 
the  point  of  which  of  them  is  entitled  will  be  determined. 
Under  the  original  Statute  of  Limitations  as  to  land  (r),  3^4  wm.  4, 
a  person  gains  a  title  thereto  after  twenty  years'  ad-  ^  ^^ 
verse   possession  {a),   ten    years    further   time  being 
allowed    for    the    disabilities  of   infancy,   coverture, 
idiotcy,   lunacy,   unsoundness  of  mind,   and  absence 
beyond  seas,  at  the  time  a  right  of  entry  accrues,  from 
the  time  the  disability  ceases  (t),  but  the  total  period 
not  to  exceed  forty  years  (u) ;  and  if  a  person's  right  to 
recover  land  is  concealed  by  fraud,  then  the  right  to 
bring  the  action  is  to  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  fraud  shall,  or  with  reasonable 


(0)  Hodson  V.  Waiker,  L.  R.  7  Ex.  65. 

{p)  See  Broom's  Corns.  757. 

(</)  Addison  on  Torts,  271. 

(r)  3  &  4  Wm.  4,  c.  27. 

(s)  Sec.  2. 

(0  Sec.  16. 

(u)  Sec.  17. 


250 


OF  T0BT8  AFFECTINO   LAND. 


Limitation 
Act. 


diligence  might,  haye  been  first  discovered  (x).  And 
B4»l  Property  by  the  Eeal  Property  Limitation  Act,  1874  (y)  (which 
does  not,  however,  come  into  force  until  the  Ist  of 
January,  1879),  it  is  provided  that  no  person  shall 
make  any  entry  or  distress,  or  bring  any  action,  to 
recover  any  land  or  rent  but  within  twelve  years  after 
the  time  of  the  accrual  of  the  right  to  such  person  or 
some  one  through  whom  he  claims  (z) ;  but  in  cases  of 
infancy,  coverture,  or  lunacy  existing  at  the  time  of 
the  accrual  of  the  right  of  action,  then  six  years  is  to 
be  allowed  from  the  termination  of  the  disability  or 
previous  death  (a),  but  thirty  years  is  to  be  the  utmost 
allowance  for  all  disabilities  (6) ;  and  the  Act  specially 
provides  that  "  the  time  within  which  any  such  entry 
may  be  made,  or  any  such  action  or  suit  may  be  brought 
as  aforesaid,  shall  not  in  any  case  after  the  commence- 
ment of  the  Act  be  extended  or  enlarged  by  reason  of 
the  absence  beyond  seas  during  all  or  any  part  of  that 
time  of  the  person  having  the  right  to  make  such  entry, 
or  bring  such  action  or  suit,  or  of  any  person  through 
whonj  he  claims  "  (c). 


Very  slight 
eridence  of 
pofMssion  of 
land  is  suf- 
ficient to 
support  an 
action  for  a 
trespass. 


We  have  stated  that  the  possession  of  the  land  in 
respect  of  which  the  trespass  is  committed  is  an  essen- 
tial to  the  position  of  the  plaintiff,  but  "  very  slight 
evidence  of  possession  is  sufficient  to  establish  a  prima 
facie  title  to  sue  for  an  inquiry  .  .  .  such  as  the 
occupation  of  the  soil  with  stones  and  rubbish  which 
have  been  placed  thereon  by  order  of  the  plaintiff,  and 
kept  there  for  some  short  time  without  molestation,  or 
the  building  of  a  wall,  or  a  dam,  mound,  or  fence, 
which  goes  on  for  some  weeks  without  interruption  and 
is  then  knocked  down ;  or  the  inclosure  or  cultivation 


(x)  3  &  4  Wm.  4,  c.  27,  s.  26. 

(y)  37  &  38  Vict.  c.  57. 

It)  Sec.  1. 

0»)  Sec.  3. 

(6)  Sec.  5. 

(c)  Sec.  4.     Set:  also  as  to  Limitation,  ante,  p.  202. 
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of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof  or  the  pasturing  of  a  cow  thereon ;  for  mere 
occnpancy  of  land,  howeyer  recent,  gives  a  good  title 
to  the  occupier  whereon  he  may  recover  against  all 
who  cannot  prove  an  older  and  better  title  in  them- 
selves "(<2).  There  is,  however,  one  case  in  which  a  person  when  a 
may  maintain  an  action  for  trespass  committed  to  lands  '^^^^oof 

•^  ^  ,  *  ,     ,  may  sue  in 

although  not  in  possession,  and  that  is  in  the  case  of  a  respect  ot  a 
reversioner,  who,  if  some  injury  of  a  permanent  kind  is  *****?*"• 
done  to  his  reversion,  may  sue  for  the  same  (e),  although 
in  respect  of  the  immediate  injury  to  the  land  he  would 
have  no  right  of  action,  that  being  in  the  possessor,  the 
actual  tenant.  Thus,  if  a  person  trespasses  and  cuts 
down  trees,  the  tenant  of  the  lands  in  possession  may 
sue  for  the  injury  done  to  the  residential  value  of  the 
property,  and  the  landlord  for  the  diminished  saleable 
value  of  the  property  (/). 

A  mortgagor,  by  mortgaging,  parts  with  the  legal  when  a 
estate  in  the  lands,  and  therefore  could  not  formerly  mortgagor 

.-.,..  «  .  ™*y  maintain 

have  maintained  an  action  m  respect  of  any  trespass  an  action  for 
committed  on  the  property ;  but  it  is  now  provided  by  *  *^«**P»«- 
the  Judicature  Act,  1873  (^),  that  "  a  mortgagor 
entitled  for  the  time  being  to  the  possession  or  receipt 
of  the  rents  and  profits  of  any  land  as  to  which  no  notice 
of  his  intention  to  take  possession  or  enter  into  the 
receipt  of  the  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession, 
or  for  the  recovery  of  such  rents  or  profits,  or  to  pre- 
vent or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person." 
The  effect  of  this  provision  is,  for  these  purposes,  to  treat 


(d)  Addison  on  Torts,  302. 

(0  Cox  V.  GlWj  5  C.  B.  533. 

(/)  Addison  on  Torts,  289,  290. 

Ig)  36  &  37  Vict.  c.  66,  s.  25  (5).     See  also  ante,  pp.  53,  54. 
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the  mortgagor  as  the  substantial  owner,  and  the  mean- 
ing of  the  last  few  words  of  the  section  is,  that  if  he 
is  not  the  sole  owner,  but  entitled  only  jointly,  the 
provision  shall  not  in  such  a  case  authorize  him  to  sue 
alone. 

In  an  action  It  is  not  at  all  neccssary  in  an  action  of  trespass  for 
[and^rU^ot^  the  plaintiff  to  show  that  he  has  sustained  any  special 
eiMntiai  to  damage,  the  mere  fact  of  the  trespass  entitling  him  at 
Tpcdai*"^  any  rate  to  a  nominal  verdict  (A) ;  the  fact  of  a  person 
cinmage.  trcspassiug  after  notice  or  warning  not  to  do  so,  will 

operate  to  aggravate  the  offence,  and  justify  the  jury 
in  giving  damages  of  a  penal  nature  (i). 

Exception  to        In  the  casc  of  trespass  to  land,  and  the  owner  of  such 

^Acthpn-Kmaiu  ^^^^  ^J^^S>  *^®  right  of  action  survives  to  the  executors 

moritw  cum     or  administrators,  provided  the  injury  was  committed 

periond.  within  six  months  of  the  owner's  death,  aud  that  the 

action  is  brought  within  one  year  after  his  death ;  and 

this  forms  an  exception  to  the  maxim,  Actio  personalis 

moritur  cum  persona  (fc). 

II.  What  will       Secondly.  What  will  amount  to  a  trespass  to  land  ? 

tnwpiuw  to*     ^®  hskie  defined  trespass  to  land  as  a  wrongful  and 

land.  unwarrantable  entry  upon  the  soil  or  land  of  another 

person  (2),  and  it  therefore  follows  that  entry  is  the 

Entry  may  be  essential  to  constitute  a  trespass.     But  this  entry  need 

cons  rue  vc.    ^^^  -^^  actual  to  amount  to  a  trespass,  but  it  may  be 

constructive,  as  by  a  person  throwing  stones  or  rubbish 

on  to  his  neighbour's  land,  or  by  letting  a  chimney  or 

any  other  part  of  his  house  fall  thereon,  or  by  erecting 

a  spout  on  his  own  lands  which  discharges  water  on  to 

his  neighbour's  (m).     So  also  if  a  man's  cattle  stray 


(A)  Broom *s  Corns.  756. 

(i)  Mcrrst  V.  J/arrcy,  b  Taunt.  441. 

{k)  3  &  4  Wm.  4,  c.  42,  s.  *J.     See  other  except u»n>  to  the  maxim,  p«tet, 

pp.  i»8:\  :vM\ 

(/)  Ante»  p.  248. 

(»w)  Addihon  on  Tort>,  2Ur».  *J«*»o. 
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from  his  own  lands  on  to  his  neighbour's,  the  latter 
not  being  under  any  legal  obligation  to  fence  them  out, 
this  amounts  to  trespass ;  but  this  rule  as  to  cattle  does 
not  apply  to  dogs,  for  the  owner  of  a  dog  is  not  liable 
for  its  straying  and  doing  injury,  unless  it  is  of  some 
peculiarly  mischievous  cQsposition  (n).  And  if  cattle 
are  lawfully  passing  along  a  highway  and  stray  on  to 
adjoining  land  through  its  not  being  properly  fenced 
off,  this  does  not  amount  to  a  trespass,  though  other- 
wise if  they  are  not  passing  along,  but  staying  there  (o). 
A  person  is  not  generally  under  any  obligation  to  fence  Obligation  as 
out  his  neighbour's  cattle  for  his  neighbour's  protec-  ^^^*g^*°^  *^"^ 
tion,  though  the  contrary  may  be  the  law  either  from 
express  contract  to  that  effect  or  by  prescription. 
Bailway  companies  are,  however,  bound  to  fence  to 
keep  out  the  cattle  of  adjoining  proprietors  (p). 

The  fact  of  a  lawful  owner  of  lands  out  of  possession  A  lawful 
peaceably  entering  thereon  is  justifiable,  and  does  i^o*  ^eLi^cm  may 
constitute  a  trespass  ;  thus  if  a  tenant  wrongfully  holds  peaceably 
over  after  the  expiration  of  his  tenancy,  there  is  no  *^**'' 
doubt  that  the  landlord  may  peaceably  enter,  and  thus 
by  his  own  act  regain  possession ;  and  it  has  even  been  Aad  it  seems 
decided  that  in  such  a  case  a  landlord  is  justified  in  fo,c?biy  ej  ™*^ 
forcibly   entering  and   turning  the  tenant   out,  even  a  tenant  whose 
though  in  so  doing  he  may  commit  a  breach  of  the  exXed!* 
peace  (y). 

The  fact  that  the  owner  of  lands  gave  to  a  person 
licence  or  permission  to  come  on  his  lands  will,  of 
course,  justify  and  excuse  what  would  otherwise  be  a 
trespass,  but  will  not  justify  the  remaining  after  re- 


(/«)  Addison  on  Torts,  266,  267. 

(o)  See  DoThiston  v.  Pagne,  2  S.  L.  C.  136 ;  2  Hen.  Blackstone,  527. 

(/>)  8  &  9  Vict.  c.  20,  s.  68.  And  it  has  recently  been  decided  that  this 
duty  of  railway  companies  extends  to  keeping  out  swine,  although  swine 
require  a  stronger  kind  of  hedge  than  cattle :  see  Childs  v.  Beam,  30  L.  T. 
lieps.  (N.S.)  760. 

(7)  Newton  V.  I/arlandj  1  Mr.  &  Gr.  644;  per  Parke,  B.,  Harvey  r, 
llrydges,  14  M.  &  W.  442. 
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A  persoD  is  scisslon  of  snch  permission.  A  person  is  justified  in 
justified  in  removing  a  trespasser  from  his  lands,  provided  he  first 
tr^^r  require  him  to  leave,  and  in  removing  him  he  does  not 
irom  nis  lanos ;  ^^^  ^  greater  amount  of  force  than  is  necessary  under 
the  circumstances. 


Or  in  forcibly       A  pcrsou  is  justified  in  forcibly  defending  the  posses- 
defending        ^^^^  ^f  j^jg  ^^j^^  against  any  one  who  attempts  to  take 

possession.  g  ^  r 

it  (r). 


Some  special 
1  ights  over 
the  lands  of 
others. 


Easements. 


Persons  sometimes  have  rights  over  the  lands  of 
others,  entitling  them  to  do  acts  which,  if  they  had  not 
such  rights,  would  amount  to  trespasses ;  and  of  such 
rights  the  chief  are  Easements  and  Bights  of  Common. 
An  easement  has  been  well  defined  as  "  The  right  which 
the  owner  of  one  tenement,  which  is  called  the  domi- 
nant tenement,  has  over  another,  which  is  called  the 
servient,  to  compel  the  owner  thereof  to  permit  some- 
thing to  be  done,  or  to  refrain  from  doing  something,  on 
such  tenement  for  the  advantage  of  the  former  "  (s). 
Bights  of  water- course  and  rights  of  way  may  be 
mentioned  as  easements  (t). 


Rights  of 
common. 


A  right  of  common  has  been  defined  as  "  The  right 
which  one  person  has  of  taking  some  part  of  the  pro- 
duce of  land,  while  the  whole  property  of  the  land 
itself  is  vested  in  another  "  (u).  Instances  of  rights  of 
common  are  the  right  of  pasturing  cattle  on  another's 
lands,  called  common  of  pasture ;  the  right  of  cutting 
turf  on  another's  lands,  called  common  of  turbary ;  and  a 
right  of  fishing  in  water  on  another's  lands,  called 
common  of  piscary  (x). 


(r)  Tuliy  V.  Beed,  1  C.  &  P.  6. 

(s)  See  notes  to  Sury  v.  Pigot^  in  Tudor's  Conveyancing  Cases,  p.  127. 

{t)  This  IS  a  subject  belonging  to  Conveyancing.  As  to  it,  see  Sury  r. 
Pigot  (supra),  and  notes  thereon. 

(tt)  See  notes  to  Tyrringham*s  Casey  in  Tudor's  Conveyancing  Cases,  p.  101. 

(x)  This  subject  also  pertains  to  Conveyancing,  and  reference  may  be  lo^de 
to  the  notes  to  Tyrringham's  Case  (supra). 
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Where  persons  own  land  adjoining  a  river  (y),  the  Riparian 
soil  is  vested  in  each  up  to  the  centre  of  the  stream,  i''"®?"®  "• 
and  if  either  deals  with  it  heyond  that  point  he  is  a 
trespasser.  Each  of  such  persons  has  a  right  to  use 
the  water  for  all  proper  purposes,  provided  he  does 
not  thereby  interfere  with  his  neighbour's  enjoyment 
thereof,  and  to  do  so — 6.^.,  by  preventing  the  water 
from  flowing  to  some  proprietor  below — is  a  tort  for 
which  an  action  will  lie  (z).  But  this  does  not  apply 
where  water  flows  under  the  surface,  for  in  such  a  case 
a  landowner  is  justified  in  sinking  a  well  and  preventing 
the  water  from  percolating  through  to  his  neighbour's 
lands  ('/). 

Where  one  person  is  possessed  of  the  surface  of  land  Position  when 
and  another  of  the  subsoil,  each  has  an  independent  ""^^J^^f 
property  in  respect  of   which  trespass  may  be  com-  the  surface  and 
mitted.     It  is  the  duty  of  the  owner  of  the  subsoil  to  the8ui»oi?of 
leave  sufficient  support  to  maintain  the  ground  above,  1a°<^* 
and  the  owner  of  the  ground  above  must  not  interfere 
with  the  soil  beneath.    Every  owner  of  land  has  a  right 
to  the  lateral  support  of  his  neighbour's  land  to  sustain 
his  own  land  unweighted  by  buildings,  but  nothing 
more,  unless,  indeed,  a  title  is  gained  by  prescription  (b). 

A  nuisance  (c)  may  be  defined  as  some  act  which  un-  Nuisances, 
lawfully  and  unwarrantably  injures  or  prejudices  the      ^^^  ^^' 
rights  of  another  person ;  thus,  the  carrying  on  an 
offensive  or  noisy  trade  (d),  the  excessive  ringing  of  a 
peal  of  bells  («),  the  improper  emission  of  smoke  from 


(y)  Such  persons  are  called  riparian  proprietors. 

(;)  See  notes  to  Sury  v.  Pigct,  Tudor 's  Conveyancing  Cases,  p.  127. 

(a)  Chnsemore  v.  JRichardSy  7  H.  of  L.  Cas.  349.  This,  it  will  be  re- 
membered, is  an  instance  of  a  damage  without  what  is  considered  an  injury 
in  the  eyes  of  the  law — that  is,  damnum  sine  injuria.     See  ante,  p.  4. 

(6)  Addison  on  Torts,  61,  62. 

(c)  From  nuiref  to  annoy.  The  author  has  considered  the  subject  of 
nuisances  generally  in  this  chapter,  though  many  nuisances  affect  only  the 
person,  and  do  not  therefore  come  under  the  heading  of  this  chapter,  *'  Of 
torts  affecting  land." 

(rf)  St.  I/eicn*s  SirufUing  Co.  v.  Tipping,  11  H.  of  L.  Cas.  642. 

(«r)  Soitau  V.  De  f/cld,  2  Sim.  (N.S.)  133. 
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sufficient  to 
constitute  a 
nuisance. 


a  chimney  (/),  the  suffering  drains  to  get  into  an 
offensive  state  {g),  and  many  other  acts,  have  been  held 
to  be  nuisances  (A).  But  it  must  not  be  understood 
from  the  foregoing  that  because  a  person  simply  carries 
on  a  trade  which  is  somewhat  objectionable  to  his 
neighbour,  that  the  carrying  on  of  that  trade  must 
What  acts  are  necessarily  constitute  a  nuisance;  to  amount  to  a 
nuisance,  the  matter  must  go  further  than  that,  and 
it  must  be  shown  that  there  is  some  special  injury 
resulting  therefrom.  Thus,  a  person  may  possibly  have 
a  material  objection  to  a  butcher's  shop  being  set  up 
next  door  to  him,  and  it  may  deteriorate  the  value  of 
his  house,  but  this  act  will  not  of  itself  be  a  nuisance, 
though  if  by  reason  of  the  way  in  which  the  person 
conducts  his  business  offensive  smells  penetrate  to  the 
next  house,  then  undoubtedly  it  might  be,  for  it  is 
not  every  mere  discomfort  a  person  may  experience 
that  will  constitute  a  nuisance,  but  an  injury  to  a 
person's  property  will  (t).  Were  it  otherwise,  the 
question  of  nuisance  or  no  nuisance  would  frequently 
involve  questions  of  fancy,  of  whether  this  person's 
delicacy  made  an  act  a  nuisance  which  to  another 
person  in  the  same  position  would  be  no  nuisance  at 
all  {k). 


It  is  no  But,  on  the  other  hand,  where  there  is  some  act  done 

defence  to  an    '^)ii(»h  really  docs  amount  to  a  nuisance  to  some  person 

action  for  a  •'.      .  -i  i  • 

nuisance  that    or  persous,  it  IS  uo  defence  to  say  that  the  act  is  a 

benefit  to  o*ther^®^®^*  ^  othcr  pcrsons  or  to  the  community  at  large, 

persons  or  to    or  that  the  placc  where  it  is  carried  on  is  very  con- 

lt*iar^!°^°*'^  venient  for  the  public.     Thus,  there  are  many  trades 

of  an  offensive  character   that   necessarily  must  be 

carried  on,  and  as  to  which  it  would  be  a  detriment  to 


(/)  Rich  V.  Basterfieid,  4  C.  B.  783. 
(g)  Russell  v.  Shenton,  3  Q.  B.  449. 

(A)  For  numerous  instances  of  acts  that  will  amount  to  nuisances,  the 
student  is  referred  to  Addison  on  Torts,  ch.  iv.  sec.  1,  pp.  161-193. 
(0  Si.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  C.  650. 
(ft)  See  also  hereon,  Broom's  Corns.  708. 
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the  public  were  they  not  followed ;  but  that  fact  does 
not  at  all  justify  a  person  in  establishing  such  a  trade 
where  it  prejudices  another  (I),   he  must    seek  out 
another  place  where  he  can  carry  it  on  without  doing 
injury  to  others.     And  if  a  person  comes  to  a  place  Although  a 
where  a  nuisance  is  existing,  he  has  as  equal  a  right  to  t^^^naiwnM 
his  legal  remedies  in  respect  of  that  nuisance  as  if  he  he  still  has  a 
had  been  there  first,  and  the  nuisance  had  been  after-  ,"^ai»ted.  *^* 
wards  established  (m). 

Nuisances  are  divided  into  two  classes,  viz. :  Nuisances  may 

be  either 
public  or 

1.  Public  nuisances,  which  are  acts  that  affect  the  private. 
public  at  large,  e.g.,  the  digging  of  a  ditch  in  a  public 
road,  or  the  causing  of  a  great  smoke ;  and 

2.  Private  nuisances,  which  are  acts  that  affect  only 
some  particular  individual  or  individuals,  and  not  the 
public  at  large,  e.ff.,  an  offensive  smell  which  only 
penetrates  to  the  next  house,  or  a  noise  only  affecting  a 
neighbour. 

There  are  very  material  differences  in  the  remedies  Differences 
in  the  case  of  a  public  and  a  private  nuisance.   A  public  J^\^e*rem^ 
nuisance  being  a  public  wrong,  affecting  the  community  in  respect  of 
at  large,  a  public  remedy  is  applied  to  it,  and  (except  *  '®™* 
in  the  case  presently  mentioned)  a  private  remedy  does 
not  exist.    The  remedies  for  a  public  nuisance  are  two.  The  remedies 
viz..  Indictment  and  Information.     An  indictment  is  a  i^p^^lk:*^^  ^^ 
written  accusation  laid  against  one  or  more  persons  of  nuisance  are 
a  crime    or    misdemeanor  preferred  to  and  presented  infor^tfon*" 
upon  oath  by  the  grand  jury  (n),  and  there  are  many 
cases  of  public  nuisances  in  which  an  indictment  is  the 
strictly  proper  course,  e.ff.,  the  keeping  of  gunpowder 


(0  Bamford  v.  Tumley,  31  L.  J.  (Q.B.)  286 ;  Stockport  Watericorks  Co. 
V.  Potter,  31  L.  J.  (Ex.)  9- 

(m)  Per  Byles,  J.,  Boie  r.  BarroiUy  27  L.  J.  (C.P.)  208. 
(n)  Brown's  Liw  Diet.  186. 
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in  large  quantities  in  close  proximity  to  populons 
neighbourhoods,  the  blocking  up  of  or  other  injury  to  a 
public  road,  the  keeping  of  a  disorderly  house,  indecent 
bathing,  or  the  carrying  of  persons  infected  with  con- 
tagious disorders  through  the  public  streets  in  such  a 
way  as  to  endanger  the  health  of  the  public  (o).  An 
information  is  a  process  preferred  in  the  name  of  the 
Attorney-General  or  Solicitor-General  for  the  purpose 
of  restraining  on  behalf  of  the  public  the  commission 
or  continuance  of  some  public  injury,  and  is  a  remedy 
frequently  resorted  to  in  the  case  of  ordinary  public 


nuisances. 


The  remedy 
in  respect  of 
a  private 
nuifiance  is 
an  action. 


As  to  a  private  nuisance,  however,  it  is  no  offence 
against  the  public  but  only  against  a  private  individual, 
and,  therefore,  there  is  no  public  remedy,  but  a  private 
one,  in  respect  of  it.  This  private  remedy  is  exercised 
by  bringing  an  action  in  which  the  plaintiff  may 
simply  seek  damages  for  the  injury  that  has  been 
done  to  him  by  the  commission  of  the  nuisance,  or 
he  may  seek  an  injunction  to  restrain  the  commission 
or  continuance  of  the  nuisance,  or  he  may  seek  both, 
that  is  to  say,  damages  for  the  injury  already  done  him, 
and  an  injunction  to  prevent  the  continuance  of  such 
But  a  person  injxnj  (p).  If,  howcver,  a  person  has  stood  by  for 
b  *hiJ*i^h^  some  time  and  acquiesced  tacitly  or  otherwise  in  the 
doing  of  some  act  which  constitutes  a  nuisance — e,ff.y  if 
he  stand  by  and  sees  a  building  completed  which  he 
knows  is  being  erected  for  the  purpose  of  carrying  on 
an  obnoxious  trade  amounting  to  a  nuisance — he  will 
lose  his  right  to  an  injunction,  though  it  would  be 
otherwise  were  he  not  aware  that  the  act  would  consti- 
tute a  nuisance,  or  if  the  nuisance  exceeded  what  he 


(o)  See  Addbon  on  Torts,  218,  219. 

(/')  Formerly  it  would  usually  have  been  an  action  for  damages  at  law, 
or  an  injunction  to  prevent  the  injury  in  equity.  Now,  in  consequence 
of  the  changes  in  practice  by  the  Judicature  Acts,  1873  and  1875,  the 
process  will  in  cither  case  be  equally  by  an  action  in  the  High  Court  of 
Justice. 
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had  reasonable  gronnds  for  believing  it  would  amount 
to(q). 

It  has  been  mentioned  (r)  that  there  is  one  case  in  where  a 
which  a  private  remedy  will  lie  in  respect  of  the  com-  p'^^^*^  pewon 

,     ,         *  ,         "^ .  *  ,  may  maintain 

mission  of  a  public  nuisance,  and  that  case  is  where  an  action  in 
although  it  is  a  public  nuisance,  yet  it  more  V^^'^tT^iic^ 
judicially  and  injuriously  affects   some  individual  ornaisanoe. 
individuals  than  the  public  at  large ;  for  in  this  case,  as 
the  public  remedy  only  lies  for  the  public  at  large,  the 
individual  or  individuals  so  particularly  affected  may 
bring  an  action  or  actions  in  respect  of  the  special 
injury  done  to  him  or  them.     This  is  well  shown  by  a 
case   commonly   known  as  the  Clapham   bell-ringing 
case  (s).     There  the  plaintiff  resided  in  a  house  ad-  S(^tau  ▼. 
joining  a  Eoman  Catholic  chapel  of  which  the  defen-  ^  ^^^^ 
dant  was  the  priest.     The  defendant  had  caused  to  be 
rung  at  various  times  during  the  day  peals  of  bells  for 
devotional  and   other   purposes   connected  with  such 
chapel,  and  the  noise  was  so  great  as  to  materially 
inconvenience  not  only  the  plaintiff  but  the  public  at 
large  in  the  parish ;  the  ringing  was  in  fact  a  public 
nuisance.     The  plaintiff  sought  an  injunction  against 
the  ringing,  and  it  was  objected  that  it  being  a  public 
nuisance  he  could  not  come  as  an  individual  and  restrain 
it ;  but  it  was  held  that  although  that  was  certainly 
the  rule  as  regarded  public  nuisances  generally,  yet  here 
the  plaintiff,  as  a  person  residing  close  to  the  nuisance 
and  therefore  more  prejudiciously  affected  than  the 
public  at  large,  was  entitled  to  an  injunction. 

Besides  the  before-mentioned  remedies  by  legal  pro-  AUtement 
cess  there  is  yet  another  course  that  can  sometimes  be  ^^  '»"»»»"ce8. 
taken  by  a  person  affected  by  a  nuisance,  and  that  is  the 
abatement  of  it,  which  may  be  defined  or  described  as 


(7)  Addison  on  Torts,  216. 

(r)  Ante,  p.  257. 

(s)  SoUm  V.  De  Held,  2  Sim,  (N.S.)  1.33. 
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a  remedy  by  the  act  of  the  party,  consisting  in  the 
A  public  removal  and  doing  away  of  the  nuisance.  Here  again 
can*on?ybe  ^^  another  diflferenco  between  a  public  and  a  private 
abated  where  nuisauce,  for  in  ouc  of  the  former  kind  it  can  only  be 
affectethe*^  ^  abated  where  it  does  the  person  abating  it  some  special 
abator.  and  peculiar  harm  (/),  but  in  one  of  the  latter  kind  the 

person  prejudiced  has  always  the  right  of  abating  it  (u). 
Thus,  in  the  case  of  an  obstruction  placed  on  a  public 
road,  strictly  speaking  a  private  person  has  no  right  to 
remove  it  unless  he  requires  to  pass  that  way,  and  then 
as  it  does  him  a  special  and  peculiar  injury  he  may ; 
but  in  the  case  of,  say,  the  erection  of  a  spout  discharg- 
ing water  on  to  a  person's  land,  there,  as  that  is  a 
private  nuisance  only  affecting  that  person,  he  has  a 
right  to  remove  it. 

The  abatement      The  abatement  of  a  nuisance  must,  however,  be  done 

mns^brdore    Peaceably  and  without  danger  to  life  or  limb;  so  that 

peaceably.        although  if  a  housc  is  wrougfuUy  built  on  another's 

land   (which  will   constitute   both   a    trespass  and  a 

nuisance),  the  person    affected  is  justified  in  pulling 

it  down,  yet  he  cannot  do  so  if  individuals  are  actually 

Notice  usually  in  the  house  at  the  time  (x).     And  if  to  abate  a  nui- 

SefoTentering  sance  it  is  uccessary  to  enter  on  another's  land,  notice 

on  another's     must  be  givcu  to  the  occupier  of  such  land  requiring 

lands  to  abate    i*       n     l  i.  'j.  /   \  i  'j.'        j*         "l       !_•    j 

a  nuisance.       ^^^  "^^^  *^  remove  it  (y),  uulcss  it  IS  of  such  a  kind  as 
to  render  it  positively  unsafe  to  wait,  when  an  im- 
mediate entry  will  be  perfectly  justifiable  (z),  provided 
it  is  made  peaceably,  or  at  the  most  with  as  little  violence 
A  pel  son  may   as  is  uccessary  under  the  circumstances.    And  although 
anothei^'s  lands  *  P^^'sou  may  bo  justified  in  entering  on  another's  lands 

to  prevent  a 

nuisance. 


(t)  Mayor  of  Colchester  v.  Brook,  7  Q.  B.  339.  The  law  stated  iu  the 
text  is,  however,  subject  to  the  various  statutory  powers  which  have  now 
been  given  Tor  the  abatement  of  public  nuisances  in  particular  cases.  The 
chief  of  these  statutes  are  specified  iu  Addison  on  Torts,  194. 

(u)  Earl  of  Lonsdilo  v.  Nelson,  2  B.  &  C.  302. 

(x)  Pernf  v.  FUzhoice,  8  Q.  B.  757. 

(y)  Ibid.' 

(:)  Per  Best,  J.,  Lonsdale  v.  Xelson,  2  B.  &  C.  311. 
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to  abate,  he  is  not  justified  in  so  entering  to  prevent 
the  commission  of  a  nuisance  (a). 

Waste  may  be  defined  as  some  act  committed  by  a  iii.  Waste, 
limited  owner  of  an  estate  exceeding  the  right  which  i^efinition. 
he  has  therein ;  it  does  not  appear  to  be  strictly  correct 
to  say  that  it  is  some  act  which  tends  to  the  deprecia- 
tion of  the  inheritance,  nor  to  say  that  it  is  some  havoc 
or  devastation,  for  (as  will  be  presently  noticed  (b)  )  an 
act  which  does  not  really  injure  the  property,  but  on 
the  contrary  improves  it,  may  yet  amount  to  waste. 
As  to  who  are  liable  for  waste,  tenants  for  life,  for  years,  Persons  liable 
at  will,  or  at  sufiFerance  are ;  but  a  tenant  in  tail  is  not,  ^^^  ^"**- 
because  he  can  at  any  time  bar  the  entail  and  make 
himself  absolute  owner  of  the  property,  unless  he  be  a 
tenant  in  tail  after  possibility  of  issue  extinct^  and 
then,  as  he  cannot  bar  the  entail,  he  is  liable  for  that 
kind  of  waste  called  equitable  waste.     A  tenant  in  fee 
simple  is  of  course  not  at  all  liable  for  waste,  unless, 
indeed,  he  be  a  tenant  in  fee  with  an  executory  devise 
over  (c). 

Waste  is  divided,  with  reference  to  the  nature  of  the  Different  kinds 
acts  done,  into  two  classes,  viz. :  ^^  ^*^^** 

1.  Voluntary  waste ; 

2.  Permissive  waste. 

And  it  has  also  been  commonly  divided,  with  reference 
to  the  remedy  in  respect  of  it,  into  two  other  classes, 
viz.: 

1.  Legal  waste; 

2.  Equitable  waste. 


(a)  See  farther  as  to  Abatement  of  Nuisances,  Addison  on  Torts,  194- 
201 ;  Broom's  Corns.  220-222. 

(6)  Post,  p.  262. 

(c)  As  to  the  different  kinds  of  tenancies  above  mentioned,  and  the 
powers  of  such  tenants  in  respect  of  waste  and  other wibc,  see  Williams  on 
Real  Property.  On  the  subject  of  waste  generally,  see  also  Lewis  Bowies' 
CasCf  Tudor*s  Conveyancing  Cases,  27,  and  the  notes  thereon. 
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And  though  now,  in  consequence  of  the  Judicature  Act, 
1873,  as  will  be  presently  noticed  (d),  there  is  no 
further  distinction  in  the  remedy,  yet  the  names  of 
legal  and  equitable  waste  will  undoubtedly  continue  to 
be  used,  at  any  rate  for  a  very  long  time. 

Distinction  Voluntary  waste  is  where  the  waste  consists  in  the 

between  activc  doiug  of  Something,  whilst  permissive  waste  is  a 

peiTOiMiTe*^    mere  passive  act.     Thus,  instances  of  the  former  would 
waste.  be  the  pulling  down  of  a  house  or  premises,  the  cutting 

down  of  a  tree,  the  opening  of  new  mines  or  gravel- 
pits,  or  the  turning  of  ancient  meadow  land  into  arable 
land;  the  latter  would  be  the  suffering  a  house  or 
premises  to  go  to  ruin  through  lack  of  due  repairs. 
To  oonstitnte    All  the  instaucos  above  given  of  voluntary  waste  neces- 

waste*the  act  ^^^^^J  *®^^  *^  *^^  depreciation  of  the  iiJieritance,  and 
need  depre-  amouut  to  havoc  or  devastation,  but  voluntary  waste 
perty.  ^^^  ^^J  ^^  Committed  though  it  does  no  real  injury  to  the 
inheritance  or  even  improves  the  estate  (e) ;  thus,  for 
instance,  the  limited  owner  of  a  house,  as  for  life  or  for 
years,  has  no  right  to  pull  it  down  and  rebuild  it,  or  to 
materially  alter  it,  even  though  such  rebuilding  or 
alteration  may  really  be  an  actual  benefit  by  increasing 
the  value  of  the  property. 

Waste  by  Hre.  If  a  fire  takcs  placc  and  the  premises  are  thereby 
burnt  down  or  injured,  this  will  be  waste  if  either  done 
wilfully  by  the  limited  owner  or  his  servants  or  agents, 
or  through  his  or  their  negligence  (/). 

The  remedy         For  all  Ordinary  acts  of  waste,  the  person  injured 

for  waste.        thereby  had  his  remedy  at  law  for  damages,  and  in 

equity  for  an  injunction  either  to  restrain  threatened 

waste  or  the  continuance  of  waste  already  commenced  ; 

and  by  the  Common  Law  Procedure  Act,  1854  (^), 


(d)  Post,  p.  263. 

{e)  Addison  on  Torts,  257,  and  see  notes  to  Lewis  Bowled  Case^  Tudor't» 
ConyeyADciog  Cases,  27. 
(/•)  Addison  on  Torts,  256. 
(.7)  17  &  38  Vi<  t.  c.  125,  s.  79. 
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power  was  also  giyen  to  the  courts  of  common  law  to 
grant  an  injunction,  and  by  a  still  later  Act  (A)  power 
was  given  to  the  courts  of  equity  to  award  damages. 
Now  under  the  provisions  of  the  Judicature  Act,  1873  (t), 
the  remedy  for  either  an  injunction  or  damages,  or  for 
both,  is  by  action  in  any  division  of  the  High  Court  of 
Justice. 

Now  as  to  the  other  division  of  waste,  viz.,  legal  and  Distinction 
equitable.    Waste  was  said  to  be  legal  when  there  was  ^^^^^^f^ 
a  remedy  at  law  for  it,  and  therefore  all  ordinary  cases  waste, 
of  waste  are,  whether  voluntary  or  permissive,  equally 
legal  waste.     But  waste  was  said  to  be  equitable  when 
it  was  only  recognised  as  waste  and  relieved  against  in 
equity.     It  occurred  in  this  way :    If  an  estate  was 
given  to  a  limited  owner  expressly  without  impeach- 
ment for  waste,  at  law  he  was  allowed  to  commit  with- 
out restriction  any  act  of  waste  he  chose,  this  being 
indeed  strictly  according  to  the  manner  in  which  it 
was  given  to  him,  but  in  equity,  notwithstanding  it 
was  so  given,  the  Court  would  interfere  to  prevent  the 
pulling  down   of   the   family  mansion-house  or  the 
cutting  down  of  ornamental  timber,  such  acts  being 
considered  by  the  Court  to  be  either  malicious,  extrava- 
gant, or  humoursome,  and  this  was  called  equitable 
waste.     As  to  the  remedy  in  this  case,  the  distinction  Proyision  of 
is  certainly  now  done  away  with  by  the  J^^iicature  ]^^^'^g^*  ^ 
Act,  1873  (i),  that  statute   providing  (/)   that   "anto^uiubie 
estate  for  life  without  impeachment  for  waste  shall  not  '^"**' 
confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  descrip- 
tion known  as  equitable  waste,  unless  an  intention  to 
confer  such  right  shall  expressly  appear  by  the  in- 
strument creating  the  estate."     This  provision  arises 


(A)  21  &  22  Vict.  c.  27. 
(0  36  &  37  Vict.  c.  66. 
(A)  Ibid. 
(0  Sec.  25  (2). 
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naturally  from  the  union  effected  by  the  Act  of  the  dif- 
ferent courts,  for  it  would  have  been  an  anomaly  to  have 
allowed  a  remedy  for  this  kind  of  waste  to  have  existed 
in  the  Chancery  Division  of  the  present  High  Court  of 
Justice  and  not  in  the  other  divisions,  and  therefore 
now,  whatever  is  the  nature  of  the  waste  committed, 
the  action  in  respect  of  it  can  be  commenced  indis- 
criminately in  any  division  of  the  High  Court,  but,* 
notwithstanding  this,  wrongful  acts  committed  by 
limited  owners  holding  without  impeachment  for  waste 
would  yet  appear  to  be  properly  described  as  equitable 
waste  (m). 

It  was  stated  at  the  commencement  of  the  present 
chapter  that  trespass,  nuisances,  and  waste  were  the 
most  ordinary  and  important  of  torts  affecting  land, 
and  of  these  instances  might  be  enumerated  and  dwelt 
upon  to  great  length,  but  to  do  this  is  not  the  object 
of  the  present  work,  neither  does  space  permit.  The 
student  will  also  have  noticed  that  various  points 
touched  upon  pertain  more  especially  to  conveyancing 
and  the  law  of  real  property,  and  such  matters  have 
therefore  been  considered  as  cursorily  as  possible. 


(m)  As  to  equitable  waate,  see  Garth  v.  Cotton^  1   White  and  Tudor's 
Equity  Cases,  697,  and  the  notes  thereon. 
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CHAPTER  III. 

OF  TORTS  AFFECTING  GOODS  AND  OTHER  PERSONAL  PROPERTY, 
AND  HEREIN  OF  THE  TITLE  TO  THE  SAME. 

Torts  to  goods  and  other  personal  property  mainly  Tort»  to  goods, 
come  under  one  of  two  divisions,  viz. :  (1)  Trespass,  undeTthe 
which  is  called  trespass  de  bonis  asportaUs;  and  (2)  headsoftres- 
Conversion.   The  former  may  be  defined  as  the  wrongful  S^^^J^^Tor 
meddling  by  a  person  with  the  goods  of  another,  either  conversion. 
by  removing  them  or  otherwise  dealing  with  them  (n) ; 
and  the  latter  as  the  removal  by  a  person  of  goods 
from  the  possession  of  another  with  the  design  either 
of  depriving  that  other  of  them,  or  of  exercising  some 
dominion  or  control  over  them  for  his  own  benefit  or 
the  benefit  of  some  third  person  (o). 

We  will  consider  these  tortious  acts  in  the  following  Mode  of  eon- 

^gy  .  sidering  torts 

"^  *  to  goods,  &c, 

adopted  in 

1.  The  title  necessary  to  enable  a  person  to  sue  in  ^**"  c*»*pt«J^- 
respect  of  a  tort. 

2.  The  distinction  between  trespass  and  conversion, 
and  particular  cases  of  each. 

3.  Justification  of  the  tortious  act. 

4.  Some  miscellaneous   points   connected   with   the 
subject. 


(n)  Sec  Addition  on  Torts,  318,  319. 
(o)  Ibid.  320. 


266  OF  TORTS  AFFECTING  GOODS 

I.  Title.  The  mere  fact  of  a  person  haying  goods  in  his  pos- 

session generally  raises  a  presumption  that  they  are 
PoMession        his  property,  and  that  he  has  a  perfect  title  to  them, 

prewimption     ®^  *^^*  ^®  ^^^  disposc  of  and  deal  with  them  to  the 
of  title.  fullest  extent ;  and  generally  speaking  the  mere  fact  of 

bare  possession  constitutes  a  sufficient  title  to  enable 
the  party  enjoying  it  to  maintain  an  action  against 
a  mere  wrongdoer  (p) ;  but  this  is  not  always  so,  for 
a  person  may  have  possession  of  goods,  and  yet  have 
no  real  title  to  them,  or  an  imperfect  one. 

As  to  stolen         As  to  stolcu  goods,  the  thief  naturally  has  no  good 

^    "'  title  to  them,  and  the  law  is  (except  in  the  case  of  bills 

of  exchange,  promissory  notes,  and  other  negotiable 

instruments  (q))  that  he   can  give  no   title  to  them 

except  by  a  sale  in  market  overt  (i.e.,  open  market), 

and  not  even  then  if  the  thief  is  prosecuted  to  convic- 

What  i»  meant  tion.    By  a  salc  in  market  overt  is  meant  selling  goods 

oY^  **       i^  ^V^^  market  as  opposed  to  selling  them  privately. 

In  the  country,  the  market-place  or  piece  of  ground 

set  apart  by  custom  for  the  sale  of  goods,  is  in  general 

the  only  market  overt  there;  but  in  London  and  in 

other  towns,  when  so  warranted  by  custom,  a  sale  in  an 

open  shop  of  proper  goods  is  equivalent  to,  and  in  fact 

The  advantage  amounts  to,  a  salc  in  market  overt  (r).    This  advantage 

market Vvert    of  a  Sale  in  market  overt  existed  at  common  law  («), 

existed  at        and  is  of  material  importance,  enabling  as  it  does  a 

common  law.  ..  i^'xix  11^  1  iix 

person  to  give  a  good  title  to  goods  where  he  could  not 
have  done  so  by  a  private  sale  of  them ;  but  it  must 
also  be  carefully  borne  in  mind,  as  stated  above,  that 
there  is  one  case  in  which  even  this  kind  of  sale  by  a 
wrongful  owner  will  not   have  this   effect,  it  being 


(p)  1  S.  L.  C.  358;  per  Lord  Campbell,  C.J.,  in  Jeffries  v.  Oreat 
Western  Ry.  Co.,  5  E.  &  B.  805. 

(g)  As  to  which,  see  ante,  pp.  130,  131,  and  the  case  of  Miller  y.  Race 
there  referred  to. 

(r)  Brown's  Law  Diet.  226,  227. 

(s)  Sec  the  case  of  Market  Overt,  Tudor 's  L.  C.  Mer.  Law,  713,  and  also 
see  Crane  v.  Loudun  Dtjck  Co.,  33  L.  J.  (Q.B.)  224. 
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provided  by  statnte  (t)  that  where  a  person  shall  be  24  &  25  Vict. 
prosecuted  for  a  felony  or  misdemeanor  in  respect  ^  '  *• 
of  goods  or  other  personal  property  on  behalf  of  the 
owner  or  his  representatives,  and  shall  be  convicted 
thereof,  the  property  in  respect  of  which  the  offence 
is  committed  shall  be  restored  to  the  owner  or  his 
representative,  and  the  Court  before  whom  the  cri- 
minal offence  is  tried  may  order  their  restoration.  It 
has,  however,  been  decided  that  this  power  given  to 
such  Court  is  not  exclusive,  but  only  cumulative,  and 
that  the  effect  of  the  Act  is  to  revest  the  right  of  pro-  Effect  of  this 
perty  and  of  possession  in  the  owner  or  his  represen- 
tative without  any  such  order,  so  that  he  has  a  right  to 
require  the  person  having  possession  of  the  stolen  pro- 
perty to  deliver  it  up,  and  if  he  does  not  do  so,  to  sue 
him  for  it  (u).  And  further,  on  the  effect  of  this  Act,  a 
very  recent  case  may  be  noticed,  in  which  it  was  decided 
that  although  on  conviction  under  the  before-mentioned 
Act,  the  property  in  goods  revests  in  the  owner,  yet  it 
only  revests  on  the  conviction,  and  the  property  does 
not  relate  back  to  a  period  previous  to  the  conviction, 
so  that  the  defendants  having  bought  goods  bond  fide  of 
the  person  convicted,  and  sold  them  again  before  con- 
viction, were  held  not  to  be  liable  to  the  plaintiffs  (the 
owners),  for  the  proceeds  of  the  sale  of  the  goods  (x). 

And  as  to  one  particular  kind  of  property,  viz.,  a  Special  pro- 
horse,  it  is  expressly  provided  that  even  ^^*^o^g^]|][ii**ofa*hor8c 
bought  in  market  overt,  a  sale  of  it  will  confer  no 
further  title  than  the  vendor  had,  unless  it  has  been 
exposed  there  for  sale  for  an  hour  between  ten  in 
the  morning  and  sunset,  and  also  the  price,  colour, 
and  marks  of  it,  together  with  the  names,  descriptions, 
and  abodes  of  the  buyer  and  seller,  have  been  taken 
down  by  the  book-keeper ;  and  even  if  these  formalities 


(0  24  &  25  Vict.  c.  96,  s.  100,  re-enacting  7  &  8  Geo.  4,  c.  29,  s.  57. 
(m)  Soattergood  v.  SykesUr,  19  L.  J.  (Q.B.)  447. 
(ar)  Linds-ty  v.  Cundy,  45  L.  J.  (Q.B.)  381. 
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Armory  v. 
DeUunirie, 


are  complied  with,  if  the  horse  has  been  stolen,  the 
rightful  owner  may  at  any  time  within  six  months 
after  the  sale  recover  it,  on  tendering  to  the  person 
possessed  of  it  the  price  he  has  bond  fide  paid  for  it  (y). 

Rights  of  a  A  pcrson  who  has  found  goods  does  not  acquire  any 

finder  of  good  =.  i^ljgQluljg  i\Wq  |jy  g^^^jj  finding,  but  he  does  acquire  a 

qualified  title  that  will  be  good  against  all  the  world 
except  the  rightful  owner  or  his  representatives.  This 
was  decided  in  the  important  case  of  Armory  v; 
Ddamirie  (z).  There  the  plaintiff,  a  chimney-sweeper's 
boy,  had  found  a  jewel,  and  taken  it  to  the  shop  of  the 
defendant,  a  goldsmith,  to  know  what  it  was ;  he  there 
delivered  it  to  the  defendant's  apprentice,  who,  under  a 
pretence  of  weighing  it,  took  out  the  stone,  and  the 
master,  the  defendant,  offered  him,  the  plaintiff,  three- 
halfpence  for  it.  On  his  refusing  to  accept  this,  and 
requiring  to  have  the  jewel  back,  the  socket  was  deli- 
vered back  to  him  without  the  stone,  and  this  action 
was  brought  in  respect  of  the  wrongful  conversion,  for 
the  recovery  of  the  jewel,  or  for  damages.  It  was 
objected  that  the  plaintiff  had  no  title  to  enable  him  to 
sue  in  respect  of  the  wrongful  conversion,  but  the  Court 
decided  that  he  might  do  so,  as  though  he  had  no  abso- 
lute title  to  it,  yet  he  had  a  title  against  everyone  but 
the  rightful  owner.  So  also  where  a  person  picked  up 
a  parcel  of  bank  notes  in  the  defendant's  shop,  and 
temporarily  deposited  it  with  the  defendant  to  restore 
to  the  true  owner  when  he  was  ascertained,  and  no 
owner  appeared  to  claim  them,  it  was  held  that  the 
original  finder  might  recover  them  from  the  defen- 
dant (a).  These  cases  illustrate  the  rule  already  stated, 
that  bare  possession  is  generally  sufficient  title  as 
against  wrongdoers. 


Treasure- 
trove. 


Any  money,  coin,  gold,  silver,  plate  or  bullion  found 


(y)  2  &  3  P.  &  M.  c.  7  ;  31  Eliz.  c.  12. 

\z)  1  S.  L.  C.  357  ;  1  Strange,  504. 

(a)  Bridges  v.  Uawhesworthy  21  L.  J.  (Q.B.)  75. 
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(trouve)  in  the  earth  or  sea,  the  owner  whereof  is  un- 
known, is  called  treasure  trove.  The  property  therein, 
and  the  title  thereto,  under  different  circumstances, 
vests  either  in  the  Crown,  the  lord  of  the  manor  within 
whose  limits  it  is  found,  or  the  finder  (b). 

A  person  purchasing  goods  from  one  against  whom  a  a  judgmeDt 
judgment  has  been  signed  gains  a  perfect  title  to  such  ^^^^^^^^l  l^^^ 
goods  unless  they  are  actually  taken  in  execution,  or  goods. 
he  has,  at  the  time  of  acquiring  his  title,  notice  that  a 
writ  of  execution  is  lying  unexecuted  in  the  hands 
of  the  sheriff,  under  which  the  goods  might  be  seized  (o). 
A  person  purchasing  goods  from  one  who  has  been 
actually  adjudicated  a  bankrupt  can  gain  no  title  to 
them,  nor  can  he  after  an  act  of  bankruptcy  and  before 
adjudication,  unless  he  has  bought  them  honafide  without 
notice  of  the  act  of  bankruptcy  {d). 


In  animals  of  such  a  nature  as  horses,  cows,  sheep,  Property  in 

anim 
fish. 


&c.,  a  person  may  of  course  have  an  absolute  property,  *"»™*^»  *°^ 


but  in  animals  of  a  wild  nature  and  not  ordinarily  in 
man's  dominion,  called  animals  feree  naiurse,  he  can 
only  gain  a  qualified  property,  as  by  taming  them,  or 
their  being  on  his  land,  or  their  being  so  young  as  not 
to  be  able  to  get  away,  or  by  reason  of  his  being  pos- 
sesssed  of  a  forest,  chase,  or  rabbit-warren.  Also  in 
fish  a  person  may  gain  a  title  by  harpooning  or  hooking 
them  (e). 

Where  a  person  leases  his  lands  to  another  without  Property  in 
reserving  the  game,  it  belongs  by  the  common  law  to  f*  ale^e^t 
the  tenant ;  but  by  the  principal  Game  Act  (/),  it  is  common  law, 
provided  that  in  all  cases  of  tenancies  existing  before  "  ^^  "^^*' 
the  passing  of  that  Act  (ff),  the  landlord  shall  have  the 

(6)  Brown's  Law  Diet.  364,  365. 

(c)  19  &  20  Vict.  c.  97,  s.  1. 

(d)  32&33  Vict.^  71. 

(f)  Addison  on  Torts,  334,  335. 
If)  }  &2  Wm.  4,  c.  32. 
(^)  5  Oct.  1831. 
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II.  Distinction 
between 
trespass  to 
goods  and 
conversion  of 
goods. 


right  to  the  game  except  snch  right  has  been  expressly 
granted  or  allowed  to  the  tenant,  or  a  fine  shall  npon 
the  granting  or  renewal  of  the  lease  have  been  taken  (&). 
Under  this  Act  the  occupier  for  the  time  being  of  lands 
has  the  sole  and  exclusive  right  of  killing  and  taking  the 
game  npon  the  land,  unless  such  right  be  reserved  to 
the  landlord  or  any  other  person.  Where  any  land- 
lord has  reserved  to  himself  the  right  of  killing  game 
upon  any  land,  it  is  lawful  for  him  to  authorize  any 
other  person  or  persons  who  shall  have  obtained  an 
annual  game  certificate  to  enter  upon  such  land  for  the 
purpose  of  pursuing  and  killing  game  thereon  («}. 

The  distinction  between  the  wrongful  acts  of  trespass 
and  conversion  somewhat  appears  from  the  definitions 
already  given  of  each  of  those  acts  (k),  and  it  is  well 
shown  in  the  following  passage  from  Mr.  Addison's 
work  on  Torts.  It  is  there  stated  (Z) :  "  If  a  man  who 
has  no  right  to  meddle  with  goods  at  all,  takes  them 
and  removes  them  from  one  place  to  another,  an  action 
may  be  maintained  against  him  for  a  trespass,  but  he 
is  not  guilty  of  a  conversion  of  them  unless  he  removed 
the  goods  for  the  purpose  of  taking  them  away  from 
the  plaintiff,  or  of  exercising  some  dominion  or  control 
over  them  for  the  benefit  of  himself  or  of  some  other 
person.  Thus,  where  the  plaintiff  and  defendant,  who 
were  porters  on  the  Custom  House  quay,  had  each  small 
boxes  in  a  hut  on  the  quay  for  storing  small  parcels  of 
goods  until  they  could  be  put  on  board  ship,  and  the 
plaintiff  placed  some  goods  in  the  hut  in  such  a  manner 
that  the  defendant  could  not  get  to  his  box  without 
removing  them,  which  he  accordingly  did,  but  forgot  to 
put  them  back  again,  and  the  goods  were  lost,  it  was 
held  that  the  defendant  had  a  right  to  remove  the 
goods,  and  so  far  in  no  fault ;  but  as  he  had  not  returned 


(A)  1  &  2  Wm.  4,  c.  32,  s.  7. 

(0  Sec.  11. 

(*)  Ante,  p.  265. 

(0  Page  320. 
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them  to  the  place  where  he  fonnd  them,  there  might  he 
ground  for  an  action  for  a  trespass  in  meddling  wOh 
ihemy  but  thai  thtre  was  no  conversion  of  them,  as  the 
defendant  had  not  in  anywise  didurbed  the  plaintiff^s 
dominion  or  ownership  over  the  property"  From  this 
the  distinction  between  these  two  torts  is  very  mani- 
fest, and  it  will  be  noticed  that  the  conversion  of  goods 
is  an  act  going  beyond  a  mere  trespass  to  them. 

Namerons  instances  of  trespass  might  be  given ;  instances  of 
thus  in  the  case  of  carriers  of  goods  dealing  wrongfully  ^^^^  *** 
with  the  goods  they  are  conveying,  or  innkeepers,  here 
are  common  cases  of  trespass  for  which  an  action  will 
lie  (m).    So  also  if  a  wrongful  distraint  is  made  on 
goods,  this  is  a  trespass  (n). 

If  one  person  lends  out  to  another  or  gives  to  another  Duty  of 
to  carry  any  article  of  a  highly  dangerous  character,  |^^°ngf^''iS'' 
or  which,  though  not  naturally  dangerous,  has  yet  such  goods  to  be 
defects  as  to  make  it  dangerous,  of  which  fact  he  is  or  ^^;^^"' 
ought  to  be  aware,  he  is  liable  to  any  injury  done  to  animals  which 
property   thereby   (o).     And   any  person   who  keeps  ™7d?*injury. 
animals  or  other  creatures  which  may  escape  and  do 
injury  to  property,  is  liable  for  any  injury  occasioned 
by  them  (p),  for  it  is  the  duty  of  the  owners  to  keep 
such  creatures  with  special  care,  so  that  they  may  do 
no  injury. 

In  the  case  of  creatures  which  are  by  their  very  injury  by 
nature  likely  to  do  injury,  the  owner  is  always  liable  ^n^jjj^and 
for  any  damage  done  by  them ;  but  in  the  case  of  animals  animals' not 
not  of  such  a  character,  to  make  a  person  liable  for  fe^[oua[ 


(m)  See  as  to  Carriers,  ante,  p.  91,  e^  seq. ;  as  to  Innkeepers,  ante,  p. 
97,  et  seq. 

(n)  As  to  which,  see  ante,  p.  63,  and  Semayne^s  Case  there  referred  to ; 
also  as  to  when  a  person  will  be  a  trespasser  a6  xnitU)^  see  ante,  pp.  64, 65, 
and  the  Six  Carpenters*  Case  there  referred  to. 

(o)  Blakemor  v.  Bristol  and  Exeter  By.  Co.,  27  L.  J.  (Q.B.)  167. 

(  p)  Bylands  v.  Fietcher,  L.  R.  3  H.  L.  Cas.  330. 
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injuries  to  property  done  by  them,  a  previous  scienter 
or  knowledge  of  the  creatures'  mischievous  propensities 
must  be  shown.  This  is  shown  more  particularly  with 
regard  to  injuries  to  the  person  {q),  but  it  has  also 
application  to  injuries  to  personal  property.  On  the 
above  principle,  therefore,  that  the  scienter  of  the  owner 
must  be  shown,  it  was  formerly  held  that  if  a  man's 
dog  strayed  and  trespassed  on  another's  land,  and 
injured,  by  biting  or  worrying  or  otherwise,  that  other's 
sheep  or  cattle,  unless  the  owner  could  be  proved  to 
have  known  that  his  dog  had  previously  so  acted,  he 
was  not  liable,  because  it  was  said  the  worrying  and 
killing  of  sheep  is  not  in  accordance  with  the  ordinary 
instinct  and  nature  of  the  animal  (r).  The  contrary  is 
however  now  the  law,  it  being  enacted  («)  that  "  the 
owner  of  every  dog  shall  be  liable  in  damages  for  injury 
done  to  any  cattle  or  sheep  by  his  dog ;  and  it  shall 
not  be  necessary  for  the  party  seeking  such  damages 
to  show  a  previous  mischievous  propensity  in  such  dog, 
or  the  owner's  knowledge  of  such  mischievous  propen- 
sity,  or  that  the  injury  was  attributable  to  neglect 
on  the  part  of  such  owner  "  (/).  Damages,  where  not 
exceeding  £5,  are  under  the  provisions  of  this  Act 
recoverable  summarily  before  a  justice  or  justices  in 
petty  sessions.  It  will  be  noticed  that  the  words  used 
in  the  Act  are  injuries  to  "  cattle  and  sheep  "  only,  so 
that  as  to  injuries  to  animals  not  coming  under 
those  designations,  or  to  other  personal  property,  the 
rule  as  to  the  necessity  of  the  scienter  of  the  owner 
still  remains  law,  e.ff,,  in  the  case  of  an  injury  done 
by  one  dog  to  another,  this  must  be  proved.  It 
has,  however,  been  decided  (certainly  as  it  would 
appear  giving  a  somewhat  extended  meaning  to  the 


(q)  See  this  noticed  in  chapter  vi.  **  Of  Torts  arising  particularly  from 
negligence,"  post,  p.  327. 
(r)  Addison  on  Torts,  23. 
(s)  28  k  29  Vict.  c.  60. 
(0  Sec.  1. 
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word),  that  the  term  "  cattle  "  in  the  Act  does  include 
horses  (u). 

The  doctrine  of  scienter  in  relation  to  injuries  to  The  doctrine 
animals  has  been  held  not  to  be  applicable  to  cases  where  a^^^t^appiy 
there  is  an  independent  obligation  by  contract  to  take  when  there  is 
reasonable  care ;  so  that  where  the  plaintiff  entrusted  exi8Ung*by^° 
the  defendant  with  a  colt  to  take  care  of,  and  the  de-  contract, 
fendant  put  it  in  a  field  near  to  where  he  kept  a  bull, 
and  the  bull    gored  the  colt,  it  was  held  that  the 
defendant  was  liable  although  he  had  no  scienter  of 
the  bull's  yiciousness,  and  in  fact  had  always  believed 
it  to  be  a  perfectly  gentle  animal  (x). 

It  has  been  stated  that  in  creatures  ferae  natwrm  a 
person  can  only  gain  a  qualified  property,  and  it  follows 
that  at  times  they  may  be  the  property  of  one  man 
and  at  other  times  the  property  of  another.  To  kill  or  injnnes  to 
otherwise  injure  a  wild  animal  on  another  person's  land  '^****  animals, 
is  a  wrongful  act  in  the  nature  of  a  trespass  to  his 
goods,  for  he  has  a  qualified  property  in  them  ratiane 
soliy  but  after  they  have  left  such  person's  lands,  then, 
his  property  in  them  ceasing,  it  is  no  trespass  (y). 
It  also  follows  that  though  such  creatures  may  be  a 
man's  property  whilst  on  his  lands,  yet  if  they  leave 
his  lands  and  do  injury  to  his  neighbour's  property  he 
is  no  trespasser,  for  he  has  then  no  property  in  them. 
Therefore,  though  a  person  encourages  the  growth  and 
propagation  of  wild  rabbits  on  his  estate,  or  of  pigeons, 
and  the  rabbits  or  the  pigeons  escape  and  do  injury,  yet 
he  is  not  liable ;  but  the  person  on  whose  lands  they 
come  has  a  perfect  right  to  kill  them  (z). 

Although  a  person  is  not  liable  as  a  trespasser  for  if  a  dog  of  a 

mischievous 

_^___  propensity 

strays  and  does 

(u)  Wright  v.  Pearson,  L.  R.  4  Q.  B.  582.  Iwn^^!  Hable 

ix)  SmUh  V.  Cook,  45  L.  J.  (Q.B.)  122.  ^"^^^     "^  *' 

(y)  Williams  on  Personal  Property,  21. 
(i)  Addison  on  Torts,  267. 
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his  dog  straying  on  to  his  neighbour's  lands  (a),  yet  if 
it  be  of  a  peculiarly  mischievous  propensity  which  is 
known  to  him,  he  is  liable  for  any  injury  it  may  do  to 
his  neighbour's  property  (b) ;  and  if  a  dog  whose  nature 
it  is  to  destroy  game,  or  who  has  been  trained  for  that 
purpose,  strays  on  to  another's  land  and  does  injury  in 
that  way,  the  owner  is  liable  in  respect  of  all  such 
injury  (c). 

It  is  a  tortious  To  kill  Or  iujuro  any  creature  the  property  of  another 
fn'ure  another  ^  ^  tortious  act,  for  which  the  person  so  killing  or 
man's  dog       injuring  will  be  liable,  even  although  the  creature  be 

or  cat,  Qjjy   ^  ^Qg  Qj.  ^  ^^^      ^^  jj   ^^  j^jg^  1^^  ^  tortious 

act  to  kill  the  dog  of  another,  although  it  is  actually 
known  to  be  of  a  ferocious  disposition,  and  is  found 
going  at  large ;  unless,  indeed,  it  is  actually  attacking 
a  person  at  the  time  when  it  is  killed  (d). 

Even  though  A  pcrsou  is  uot  justified  in  killing  his  neighbour's 
it  IS  straying,  ^^g  ^^  ^^^  whioh  he  fiuds  ou  his  land  unless  the  animal 

is  in  the  act  of  doing  some  injurious  act  which  can  only 
Injury  done  be  prevented  by  its  slaughter  (e).  And  it  has  been 
by  traps.  jj^jd  that  if  a  person  sets  on  his  lands  a  trap  for  foxes 
and  baits  it  with  such  strong-smelling  meat  as  to 
attract  his  neighbour's  dog  or  cat  on  to  his  land  to  the 
trap,  and  such  animal  is  thereby  killed  or  injured,  he  is 
liable  for  the  act,  though  he  had  no  intention  of  doing 
it,  and  though  the  animal  ought  not  to  have  been  on 
his  property  (/). 


insunces  of  Numerous  instances  might  also  be  given  of  conver- 
sion, e.ff.y  the  appropriation  of  goods  by  a  bailee,  or 
where  one  finding  anything  refuses  to  give  it  up  to  the 


conversion. 


k 


(a)  See  ante,  p.  253. 

(6)  Addison  on  Torts,  267. 

(c)  Head  v.  Edicards,  17  C.  B.  (N.S.)  245. 

\d)  Addisoi)  on  Torts,  192. 

(<?)  Ibid.  3k9. 

If)  Townsend  y.   Withen,  9  East,  277. 


AND  OTHEB  PERSONAL  PBOPEBTT.  275 

real  owner  on  demand  made ;  or  where  a  tenant  seyers 
fixtures  from  the  premises  of  which  he  is  tenant  and 
appropriates  them  to  his  own  use.  On  "  conversion  " 
the  student  is  again  referred  to  the  distinction  already 
noticed  between  it  and  a  simple  trespass  (g). 

A  person  can  be  guilty  of  an  act  of  conversion  by  his  Conversion 
agent;  and  the  ratification  of  a  prior  act  of  conversion  ™n*ag«it'8 act 
originally  unauthorized  will  amount  to  a  conversion  by  and  even  by 
the  person  so  ratifying  it,  provided  the  person  doing  ^^^  *^*'^°* 
the  act  professes  at  the  time  to  be  doing  it  as  his  agent, 
and  this  is  an  ordinary  doctrine  applying  not  merely  to 
conversion,  but  to  other  matters  generally  (h),  Ilius 
if  A.  meddles  with  the  goods  of  B.  and  takes  them  away, 
professing  to  act  in  so  doing  for  C,  who  gave  him  no 
instruction  or  authority  to  do  so,  but  G.  afterwards  ac- 
knowledges and  ratifies  the  act,  it  amounts  to  his  con- 
version. But,  in  order  to  make  a  ratification  have 
this  effect,  it  must  be  with  the  full  knowledge  of  the 
nature  of  the  act  committed,  or  with  an  intention  to 
adopt  that  act  at  all  events  (t),  so  that  where  a  land- 
lord gave  a  broker  a  warrant  to  distrain  for  rent,  and 
the  broker  took  away  and  sold  a  fixture  and  paid  the 
proceeds  to  the  landlord,  who  received  them  without 
inquiry,  but  yet  without  any  knowledge  of  the  broker's 
irregiUarity,  it  was  held  that  no  such  authority 
appeared  as  would  sustain  an  action  against  the  land- 
lord (i). 

If  a  person  unlawfully  meddles  with  and  takes  away  when  a 
the  goods  of  another,  an  act  of  conversion  is  at  once  demand  is 
committed,   and   an    action   for  such  conversion   may  enable  a 
be  maintained  immediately  against  him.     But  if  goods  v^^f^^  }^ 

•iV?ii       .        1       /.         .  maintain  an 

come  to  a  person  s  bands  lawfully,  in  the  first  instance,  action  for 
and  he  detains  them,  here,  to  enable  the  owner  to  main- 


conversion. 


(g)  Ante,  p.  265. 

(h)  Sec  1  S.  L.  C.  362,  363 ;  and  see  as  to  ratification  of  an  agent's  act 
generally,  ante,  p.  102. 
(0  Ibid.  3G4. 
Ik)  Freeman  v.  Eosher,  13  Q.  B.  780. 
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tain  an  action  for  conversion,  he  must  first  make  a 
demand  for  such  goods,  and  then,  on  refusal  to  deliver 
them,  he  may  sue  for  the  conversion  (Z).  This  demand 
for,  and  refusal  of,  the  goods  furnishes  evidence  of 
a  conversion  of  them  either  then  or  at  some  time 
previously  (m). 

When  a  There  are,  however,  some  cases  in  which  a  person  is 

]u8«fied*in      justified  in  refusing  to  deliver  up  goods  in  his  posses- 
refnsing  to       gion  though  he  is  uot  the  owner  of  them,  and  in  which 

deliver  iroods      ■%'         1*1*111.  j       i_*  -ii.         i* 

to  the  owner  his  refusal  Will  not  render  mm  guilty  of  a  conversion. 
Thus,  if  goods  are  deposited  in  a  person's  hands  for 
another,  but  subject  to  a  certain  charge  in  some  third 
perBon's  favour,  here  the  depositee  is  justified  in 
refusing  to  deliver  the  goods  over  to  the  owner  of 
them  until  he  has  ascertained  whether  such  charge 
does  or  does  not  exist.  And,  of  course,  with  still 
greater  force,  if  the  depositee  has  himself  some  claim 
in  the  nature  of  a  lien,  he  is  justified  in  retain- 
ing the  goods  until  such  lien  is  satisfied.  If,  how- 
ever, the  lien  is  disputed,  and  the  owner  brings  an 
action  to  recover  the  goods,  he  can,  under  the  Judi- 
cature Act,  1875,  at  once  obtain  possession  of  them  on 
paying  into  court  the  amount  of  the  lien  to  abide  the 
result  of  the  action  (w).  And  if  a  person  has  goods  of 
another  and  leaves  them  with  his  servant,  and  demand 
of  them  from  the  servant  is  made  by  the  owner,  here 
the  servant  is  justified  in  refusing  to  deliver  them  up 
until  he  has  had  an  opportunity  of  receiving  his 
master's  instructions  upon  the  subject  (o). 

Interpleader,        Where  a  pcrson  is  in  doubt  which  of  two  or  more 

what  It  IS,  &c.  pergQug  demanding  goods  of  him  is  the  true  owner  to 

whom  he  ought  to  deliver  them,  the  course  open  to  him 


k 


(0  Thorogood  v.  Hobmson,  6  Q.  B.  772. 
(m)   WUion  v.  Girdleatone,  5  B.  &  Aid.  847. 
(n))  38  &  39  Vict.  c.  77,  Order  Lii.  r.  6. 
(o)  Addison  on  Torts,  325-327. 
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is  to  interplead,  that  is,  take  certain  steps  to  have 
it  decided  between  those  parties  which  of  them  is  the 
one  entitled.  There  was  always  a  process  of  inter- 
pleader in  equity,  but  this  necessitated  the  person 
in  doubt  filing  a  bill  there,  so  that,  if  an  action  was 
brought  against  him  by  one  of  the  parties,  and  he 
did  not  know  whether  that  person  or  the  other  was 
entitled,  his  only  course  to  obtain  relief  was  to  file 
a  bill  of  interpleader.  An  Act  was  therefore  passed,  i  &  2  Wm.  4, 
known  as  the  Interpleader  Act  (p),  which  provides  that  ^'  ^^' 
upon  application  by  a  defendant  in  an  action  of  assump- 
sit, debt,  detinue,  or  trover,  showing  by  affidavit  that 
he  himself  claims  no  interest  in  the  subject-matter  of 
the  suit,  but  that  he  believes  or  supposes  it  to  be  in 
some  third  person,  that  he  does  not  in  any  way  collude 
with  such  third  person,  and  that  he  is  ready  to  bring 
into  court,  or  pay,  or  dispose  of  the  subject-matter  of 
the  action  as  the  Court  may  direct,  the  Court  may 
order  the  third  person  to  appear  and  maintain  or 
relinquish  his  claim,  and  in  the  meantime  stay  pro- 
ceedings in  such  action  (7).  The  Act  also  contains  a 
special  provision  as  to  interpleader,  in  the  case  of 
sheriffs  and  other  officers  seizing  goods  in  execution  of 
legal  process,  providing  that  upon  a  claim  being  made 
by  a  third  person  to  the  goods  seized  the  sheriff  or  other 
officer  may  at  once  make  an  interpleader  application  to 
the  court  from  which  the  process  has  issued  (r).  After 
this  it  was  provided  by  the  Common  Law  Procedure 
Act,  1860  (»),  that  interpleader  might  be  granted  though 
the  titles  of  the  claimants  had  not  a  common  origin. 

.  On   this   subject,   the  Judicature    Act,   1875,   now  Provision  of 
provides   as  follows :    "  With  respect  to  interpleader,  Ae't/mr^' 
the  procedure  and  practice  now  used  by  the  courts  of  interpleader. 


(p)  1  &  2  Wm.  4,  c.  58. 

(7)  Sec.  1. 

(r)  Sec  6. 

Is)  23  &  24  Vict.  c.  12G,  ssj.  12-18. 
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III.  Jiutifica- 
tion. 

IiMtancen  of 
joitification 
given  in 
Addison  on 
Torta. 


common  law  under  the  Interpleader  Acts,  1  &  2 
Wm.  4,  c.  58,  and  23  &  24  Vict.  c.  126,  shall  apply  to 
all  the  divisions  of  the  High  Court  of  Justice  "  (t). 

There  may  be  many  cases  which  justify  the  com- 
mission of  a  trespass  to  goods,  as  has  incidentally 
appeared  in  some  of  the  foregoing  remarks.  ''  If  a 
man's  goods  and  chattels  obstruct  me  in  the  exercise  of 
my  right  of  way,  I  have  a  right  to  remove  them.  If 
he  places  a  horse  and  cart  in  the  way  of  the  access  to 
my  house,  or  before  the  door,  so  that  I  cannot  drive  up 
to  it,  I  have  a  right  to  lay  hold  of  the  horse  and  lead 
him  away,  and,  if  necessary,  to  whip  him  to  make  him 
move  on.  So  if  a  person's  goods  are  placed  on  my 
ground  I  may  lawfully  remove  them ;  and  if  his  cattle 
or  sheep  come  upon  my  land  I  may  chase  them  and 
drive  them  out "  (u).  All  these  form  instances  of  the 
justification  of  a  trespass. 


When  juitifi' 
Able  to  Icill 
Auothor'i 
animal. 


It  is  perfectly  justifiable  to  kill  a  naturally  ferocions 
animal  which  is  found  at  large,  e.g.,  a  lion  or  a  tiger, 
but  this  does  not  extend  to  justify  a  person  killing  a 
ferocious  dog  simply  found  at  large  (x).  But  it  is 
perfectly  justifiable  for  a  person  who  is  attacked  by  a 
dog  to  kill  it  in  self-defence,  or  to  kill  it  when  it  is 
chasing  sheep  and  cattle,  and  they  cannot  be  preserved 
without  (y). 


Deu^niion  of        It  is  justifiable  for  the  police  to  detain  any  dogs 

lar^is^Tuiei^-  ^^^^^  ^^  ^^^^^  without  an  owner,  and  if  any  dog  is  of 
dostruciiun.      an  actually  dangerous  disposition,  application  may  bo 
made  to  justices,  who  may  order  it  to  be  destroyed  («)• 

Gases  in  which  a  person  is  justified  in  refusing  to 


(0  as  &  39  Vict.  c.  77,  Order  i.  r.  2. 

(m)  Addison  on  Torts,  319. 

(jr)  Ante,  p.  274. 

iy)  Ibid. 

(t)  34  &  35  Vict.  c.  56. 
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give  up  goods,  though  belonging  to  the  person  making 
the  application  for  delivery  to  him,  have  already  been 
mentioned  (a).  These  cases  cannot  be  called  the  justi- 
fication of  a  conversion,  but  rather  cases  in  which  acts, 
though  apparently  constituting  a  conversion,  do  not 
actually  amount  to  it.  So  also  with  regard  to  the 
justification  of  a  trespass,  perhaps  those  cases  would 
be  more  correctly  described  as  cases  in  which  acts, 
though  apparently  constituting  a  trespass,  do  not 
actually  amount  to  it. 

Although  a  person  does  what  is  apparently  an  un-  An  act  done 
justifiable  injury  to  another's  property,  he  may  find  an  **^^*^^**^*7 
excuse  for  it  in  showing  that   it  was    the  result  of  cosabie. 
unavoidable  accident;    as    if  a  man  is  riding  along 
the  streets,  and  accidentally,  and  without  any  fault  on 
his  part,  his  horse  runs  away,  and  does  injury,  he  is  not 
liable  (fe).   So  again,  on  the  same  principle,  if  a  person  is 
walking  along  the  streets,  and  accidentally  slips  and  falls 
against  and  breaks  a  window,  he  is  not  liable  for  the 
damage  done.     But  if,  in  either  of  these  cases,  at  the 
time  of  the  accident,  the   person  was  doing  an  un- 
lawful  act,  e.g.,  committing  an  assault,  he  would  be 
liable  (c). 

Self-defence  is  a  course  that  is  open  to  every  man,  iv.  Misceiia- 
and  if  a  person  has  actual  possession  of  goods  or  other  ^^^  po»nt«. 
personal  property,  and  another  attempts  to  take  the 
same  from  him  against  his  will,  he  is  perfectly  justified 
in  using  all  force  necessary  for  the  purpose  of  de- 
fending his  own  possession,  and  preventing  the  act  of 
trespass  or  conversion  {d) ;  he  must,  however,  use  no 


(a)  Ante,  p.  276. 

(6)  Hammock  v.   White,  5  L.  T.  Rep.  (N.S.)  676 ;  and  see   Vaughan  v. 
Taff  Vale  Ey.  Co.,  5  H.  &  N.  679. 

(c)  See  Ibid. 

(d)  Addison  on  Torts,  361 ;  judgment  in  case  of  Jieg.  v.  Wilson,  3  A.  & 
E.  825. 
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more  force  than  is,  under  the  circiunstances  of  the  case, 
necessary. 


Recaption,  And  oven  if  a  person  is  wrongfully  dispossessed  of 

definition  of.     ^g  g^^^^^  ^^  ^as  the  right  of  recaption.    Eecaption 

may  be  defined  as  a  remedy  by  the  act  of  the  party, 

consisting  in  the  right  of  the  true  owner  of  goods  to 

follow  them  into  the  hands  of  another,  and  actually 

retake  them  from  that  other  and  repossess  himself 

How  a  person   thereof  (fi).    And  a  person   to  exercise  this  right  of 

effecting^  *°    rocaptiou,  if  the  taker  has  removed  the  goods  on  to  his 

recaption.        owu  land,  may  enter  thereon  and  take  them,  and  will 

commit  no  trespass  in  so  doing;    but   in  exercising 

this  right  he  must  be  careful,  and  not  do  any  act  that 

may  render  him  in  his  turn  an  aggressor — he  must  not 

use  .any  undue  force,  must  not  eflfect  the  retaking  in 

a  riotous  manner,  and  must  not  commit  a  breach  of  the 

peace. 

But  although  (as  stated  above)  if  a  man  actually 
takes  goods  away,  and  places  them  on  his  land,  the 
owner  may  enter  and  retake  them,  yet  the  mere  fact 
that  goods  which  have  been  actually  wrongfully  taken 
away  are  on  another's  land  will  not  justify  the  owner 
in  entering  on  such  land  to  retake  them ;  he  must  show 
how  they  have  got  there.  If,  however,  the  goods  so 
wrongfully  taken  are  found  in  a  fair  or  on  a  common, 
then  the  mere  fact  of  their  being  there  justifies  the 
owner  in  retaking  them  (/). 

Generally  the  Where  trcspass  to  goods  is  committed,  or  a  conversion 
person ^pos-^^  ^£  ^]^qjj^  takes  placc,  the  person  possessed  of  them  at 
at  the  time  of  the  time  of  the  committing  of  the  wrongful  act  is 
trespasser       geuerallv  the  person  entitled  to   maintain  an  action 

conversion  iso  •/  »  t\        >        ^  i»i*-i  ^ 

the  person  to    in  rcspcct  of  it.     But  in  the  case  of  a  bailment  of 

sue. 


(e)  Brown's  Law  Diet.  302. 
(  0  Broom's  Corns.  218,  219. 
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goods,  there  being  one  interest  in  both  the  bailor  and  But  in  case 
the  bailee  of  them,  the  rale  in  the  ease  of  many  tortious  gometimea* 
acts  is  that  either  or  both  of  them  may  maintain  an  bailor  and 
action  in  respect  of  the  tortious  act  (g).   Thus,  if  goods  bSlh^g^*^ 
are  let  out  by  A.  to  B.,  and  a  trespass  is  committed  in 
respect  of  them  by  a  third  person,  C,  whereby  they 
are  destroyed  or  permanently  and  materially  damaged, 
B.  may  sue  in  respect  of  the  direct  loss  to  him,  and  the 
bailor  A.,  who  is   entitled  after  the  determination  of 
the  bailment,  may  sue  for  the  ultimate  injury  done  to 
him.     To  entitle  the  bailor,  however,  in  such  a  case 
to   sue,   the  injury  done   must  be  of   a    permanent 
nature  (h). 

But  where  a  conversion  takes  place  in  respect  of  Where  the 
goods  the  subject  of  a  bailment,  and  the  bailee  has  a  ^^  g^^"'^ 
right  to  them  for  some  fixed  and  specific  period  yet 
unexpired,  here  the  bailor  cannot  sue  in  respect  of  the 
conversion,  but  the  action  must  be  by  the  bailee ; 
unless,  indeed,  the  very  conversion  occurs  by  the 
tortious  act  of  the  bailee  which  determines  the  bail- 
ment (i).  Thus,  for  instance,  if  furniture  is  let  out 
for  a  year  by  A.  to  B.,  and  wrongfully  taken  away 
and  appropriated  by  C,  the  bailor  A.  cannot  sue  for 
this  conversion,  for  the  bailee  B.  is  the  person  to  sue ; 
but  if  B.  wrongfully  sells  the  goods  to  C,  who  takes 
possession  of  them,  this  determines  the  bailment,  and 
the  bailor  A.  can  at  once  sue  C. 

The  legal   remedy  for    a    trespass  was  originally  Remedy  for 
either  by  action  of  trespass  for  damages  for  the  direct  ^^^^  ^^ 
injury  done,  or  an  action  of  trespass  on  the  case  for  the 
injury,  not  direct,  but  consequential,  and  this  was,  in 
fact,  the  only  difference  in  the  two  forms  of  action. 


(^)  Per  Parke,  B.,  Reg,  v.  Vincent,  21  L.  J.  (N.C.)  109 ;  see  also  ante, 
p.  299. 

(A)  Hall  V.  Pkkard,  3  Camp.  187 ;  Mears  v.  London  and  South  Western 
Ry.  Co.,  1 1  C.  B.  (N.S.)  850. 

(0  Feim  V.  BUUcstony  7  Ex.  159. 
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The  system  of  pleading  under  the  Judicature  Act, 
1875  (A),  now,  however,  entirely  does  away  with  all 
such  distinctions  (and,  indeed,  this  distinction  of  forms 
of  action  had  ceased  long  before),  and  in  respect  of  a 
trespass  committed  to  goods,  the  proper  remedy  is  by 
an  action  to  recover  damages  for  the  tortious  act. 

Remedies  for  With  regard,  however,  to  cases  in  which  the  tortious 
vere^on"^^^"  *^^  amouuts  uot  merely  to  an  act  of  trespass,  but  to 
the  conversion  of  goods,  that  is,  to  the  actual  taking 
away  and  wrongful  appropriation  of  them,  or  where 
goods  are  wrongfully  detained  by  a  person  from  the 
true  owner,  though  all  distinctions  in  the  forms  of 
action  are  now  quite  done  away  with,  yet  it  will  be 
useful  to  note  the  former  remedies  and  the  present 
Former  action  coursc.  In  cascs  of  couvorsion,  the  action  brought  was 
of  trover.  ^j^  action  of  trovor  (so  called  because  founded  on  the 
supposition,  generally  a  mere  fiction,  that  the  defendant 
had  found  the  goods  in  question  (Z)  ),  and  the  claim  of 
the  plaintiflf  was  not  for  the  return  of  the  goods,  but  to 
recover  the  value  of  them.  In  the  case  of  wrongful 
conversion  now,  though  there  is  no  such  thing  as  an 
action  of  trover,  yet  the  remedy  may  still  well  be  called 
an  action  in  the  nature  of  an  action  of  trover,  being  to 
recover  the  value  of  them  as  formerly. 

Former  action  But  whcu  goods  wcro  wrougfuUy  detained  from  a 
of  detinue.  person,  there  was  another  action  that  he  might  bring, 
called  an  action  of  detinue,  being  to  recover  either 
damages  for  their  detention  or  the  actual  return  of  the 
goods  detained  (m).  It  was  in  the  option  of  the  defen- 
dant, on  a  verdict  against  him,  either  to  return  the 
goods  or  pay  their  value;  but  by  the  Common  Law 
Procedure  Act,  1854  (n),  it  was  enacted  that  the  plaintiff 


(A)  38  &  39  Vict.  c.  77. 
(0  Brown's  Law  Diet.  366. 
(m)  Ibid.  118. 
(n)  17  &  18  Viet.  c.  125. 
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might  apply  to  the  Court  or  a  judge  to  order  execution 
to  issue  for  the  return  of  the  particular  goods  without 
giving  the  defendant  the  option  of  retaining  them  on 
paying  their  value,  and  the  Court  or  a  judge  might  at 
discretion  so  order  (o). 

So  now,  therefore,  though  the  Judicature  Act,  1873, 
has,  as  before  stated,  entirely  done  away  with  all  dis- 
tinctions in  forms  of  actions,  yet  an  action  may  still  be 
brought  for  the  return  of  the  goods  detained,  which 
may  well  be  styled  an  action  in  the  nature  of  an  action 
of  detinue. 

Where  an  injury  has  been  committed  to  the  goods 
and  chattels  of  a  person  who  then  dies,  the  right  of 
action  revives  to  his  executors  or  administrators, 
forming  an  exception  to  the  maxim,  Actio  personalis 
moritur  cum  persona  {p). 


(o)  Sec.  78;  see  also  post,  part  iii.  ch.  i.  pp.  351 ,  352,  and  particularly 
note  (s)  as  to  relief  always  given  in  Chancery. 

(p)  4  Edward  3 ;  25  Edwai*d  3 ;  and  43  Edward  3 ;  see  other  exceptions 
to  the  maxim,  ante,  p.  252,  and  post,  p.  330. 
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CHAPTER  IV. 


Torts  to  the 
person  are 
more  impor- 
tant than 
torts  to 
property. 


OP  TORTS  AFFECTING  THE  PERSON  (j). 

We  have  iu  the  two  preceding  chapters  considered  the 
subject  of  Torts  to  Property;  in  this  and  the  next 
chapter  we  proceed  to  the  subject  of  Torts  to  the  Person, 
which  may  be  said  to  be  still  more  important  than  torts 
aflfecting  property,  because  every  one  does  not  possess 
property  for  a  tort  to  be  committed  in  respect  of;  but 
these  torts  aflfecting  the  person  may  equally  be  com- 
mitted on  any  one.  The  diflferent  torts  aflfecting  the 
person  are  numerous,  and  those  which  may  most  use- 
fully be  considered  appear  to  be  the  following : 

1.  Assault  and  battery. 

2.  False  imprisonment  and  malicious  arrest. 

3.  Malicious  prosecution. 

4.  Libel  and  slander ;  and 

5.  Seduction  and  loss  of  services. 


I.  Assault 
and  battery 


Definition  of 
an  assault. 


Assault  and  battery  are  always  classed  together, 
because  they  are  acts  closely  connected,  and,  in  fact, 
depending  on  each  other,  for  though  an  act  may  be  an 
assault  without  amounting  to  a  battery,  yet  a  battery 
must  comprise  an  assault,  and  so  it  is  most  usual  to  find 
that  an  assault  and  battery  take  place  simultaneously. 
An  assault  may  be  defined  as  the  unlawful  laying  of 
hands  on  another  person,  or  an  attempt  or  oflfer  to  do 


(7)  Some  of  the  torts  ranged  under  this  head  in  the  present  chapter 
and  the  one  next  following  are  sometimes  styled  Torts  affecting  the  Reputa- 
tion ;  but  it  does  not  appear  necessary  to  introduce  this  further  division  in  a 
work  like  the  present,  as  torts  particularly  affecting  the  reputation  neces- 
sarily more  or  less  affect  the  |)erson,  for  the  reputation  appertains  to  the 
]>erson. 
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A  corporal  hnrt  to  another,  coupled  with  a  present 
ability  and  intention  to  do  the  act  (r).  A  battery  may  Definition  of 
be  defined  as  the  actual  striking  of  another  person,  or  *  ^^^^^Y- 
touching  him  in  a  rude,  angry,  revengeful,  or  insolent 
manner  (a).  We  will  now  proceed  to  notice  the  essen- 
tials to  constitute  an  assault,  and  some  instances  of 
assault ;  and  then  the  essentials  to  constitute  a  battery, 
and  the  distinction  between  the  two  torts  and  their 
combination. 

To  constitute  an  assault  by  a  mere  attempting  or  What  acts  will 
offering  to  do  an  act,  it  is  stated  in  the  definition  that  ^^  constitute 
there  must  be  a  present  ability  and  intention  to  do  the  a^  assault. 
act  attempted  or  offered  to  be  done.  This  means  that 
it  is  not  sufficient  for  a  person  to  offer  to  do  the  act, 
unless  he  apparently  is  both  able  to  and  means  to  do  it. 
Thus,  "  holding  up  a  fist  in  a  threatening  attitude  suf- 
ficiently near  to  be  able  to  strike ;  presenting  a  gun  or 
pistol,  whether  loaded  or  unloaded,  in  a  hostile  and 
threatening  manner,  within  gun-shot  or  pistol-shot 
range,  and  near  enough  to  create  terror  and  alarm; 
riding  after  a  man  with  a  whip,  threatening  to  beat 
him,  or  shaking  a  whip  in  a  man's  face,"  are  all  acts  of 
assault  (/),  for  the  person  in  all  these  cases  has  the 
apparent  power  of  doing  the  act  he  threatens  to  do,  and 
the  intention  of  doing  it.  But  if,  in  the  foregoing  in- 
stances, though  the  person  threatens  the  act,  yet  he  has 
not  the  then  present  ability  to  perform  what  he  threat- 
ens, e,ff,,  if,  holding  up  his  fist,  ho  is  yet  not  near  enough 
to  strike,  or,  presenting  a  gun  or  pistol,  is  out  of  gun- 
shot or  pistol-shot  range,  here  no  assault  is  committed. 
Again,  in  any  of  these  instances,  even  although  the 
person  has  the  ability  to  do  the  act  he  threatens  to  do, 
yet,  if  he  shows  from  his  words  or  conduct  that  he  does 
not  mean  to  do  the  act,  e.g.,  if  he  says,  were  it  not  for  some 


(r)  See  Brown's  Law  Diet.  34 ;  Read  v.  Coker,  13  C.  B.  860. 

(s)  Brown's  I-,aw  Diet.  34. 

(0  Addison  on  Torts,  569,  570. 
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event  he  would  strike  or  would  shoot,  here  no  assault 
is  committed  (u). 

An  assault  The  definition   of  assault   also  shows  that  a  tort 

mitt^^by™"  ^^7  ^®  Committed  by  a  mere  touching  or  laying  on  of 
mere  touching,  hands,  and  this  is  so  however  slight  may  be  the  touch- 
however  slight.  ^^^^  ^^^ .,  ^^^  j^^  ^^^^^^  ^^^  ^^^  jj^^  between  diflFerent 

degrees  of  violence,  and  therefore  totally  prohibits  the 

lowest  stage  of  it,  every  man's  person  being  sacred,  and 

no  other  having  the  right  to  meddle  with  it  in  any,  even 

Except  in  a      the  slightest  manner  "  (x).    There  are,  however,  some 

few  cases.        j^^  ^^^^^  consisting  in  the  touching  of  another  person, 

which  from  their  very  nature  are  not  assaults,  e.ff,,  if 
one  has  to  push  through  a  crowd,  he  has  of  necessity  to 
touch  others ;  but,  unless  he  does  it  with  roughness  or 
violence,  this  is  no  tort,  but  an  act  which  he  is  justified 
in  doing  (y). 

Instances  of         In  the  foregoiug  remarks,  some  instances  of  assault 
bT^uits^^     have  already  been  shown.    The  following  acts  have  also 
been  held  to  be  assaults,  and  furnish  apt  instances : 

The  riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten  (z). 

The  forcing  a  person  to  leave  premises  by  threats  of 
violence  if  he  did  not  do  so  (a). 

Where  two  persons  were  fighting,  and  one  of  them 
accidentally  struck  a  third  person  (6).  This  of  course 
proceeds  upon  the  principle  that  the  person  was  doing 
an  unlawful  act  in  fighting.  Had  he  not  been  doing 
so,  then  he  would  not  have  been  liable  for  what  was  a 


(«)  Addison  on  Torts,  570. 

Ix)  3  Bl.  Com.  120,  quoted  in  Broom's  Coms.  674,  675. 

(y)  Addison  on  Torts,  570. 

(z)  MaHin  v.  Shoppee,  3  C.  &  P.  373. 

(a)  Bead  v.  Coker,  22  L.  J.  (C.P.)  201. 

lb)  James  v.  Campbell,  5  C.  &  P.  372. 
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pure  accident ;  so  that  where  a  person  threw  a  stick 
which  accidentally  hit  another,  it  was  held  that  it  was 
fair  to  presume  that  the  stick  was  thrown  for  a  proper 
purpose,  and  therefore  that  defendant  was  not  liable  (c). 

The  cutting  off  of  the  hair  of  a  pauper  in  the  work- 
house by  force  and  against  his  will  (d). 

A  person  cannot  be  guilty  of  an  assault  by  acting  in  An  ai»aait 
a  merely  passive  manner :  so  that  where  a  policeman  ca°°o^^ 

•^   -^  '  ,  ,  •'^  committed 

obstructed  persons  from  entering  a  room,  it  was  held  by  a  merely 
that  this  was  no  assault  by  him  (e).  p*"*^«  *^*- 

The  definition  of  a  battery  (/)  shows  that  the  striking 
or  touching  must  be  in  a  rude,  angry,  revengeful,  or 
insolent  manner,  to  constitute  it  a  battery.  If,  there- 
fore, the  touching  is  not  in  this  way,  it  will  only 
amount  to  an  assault. 

The  distinction,  therefore,  between  the  two  acts  of  Distinction 
assault  and  battery  may  be  said  to  be  that  the  assault  ^^^it°and 
is  a  lesser  offence  than  the  other,  that  there  may  be  a  battery. 
an  assault  without  a  battery,  by  simply  touching  the 
person  of  another  without  any  violence,  or  by  a  threat- 
ening without  the  carrying  out  of  the  threat ;  but  that 
in  every  battery  there  must  have  been  an  assault  pre- 
ceding it,  and  therefore,  in  cases  of  battery,  there  is  a 
combination  of  the  two  torts,  which  are  rightly  de- 
scribed together  as  assault  and  battery. 

Assault  and  battery  may  sometimes  be  of  such  an  DeBnition  of 
aggravated  kind  as  to  amount  to  an  actual  wounding  of  ™^yj»e™j  an** 
the  person,  or  to  constitute   the  offence  called  may-  and  will  not 
hem.     Mayhem  (or  maihem)  has  been  described  as  "  the  *™°""^  ^  >*• 


(c)  Akkraon  v.  WaisteU,  1  C.  &  K.  358;   see  also  as  to  the  principle 
stated  in  the  above  paragraph,  ante,  p.  279. 

(d)  Forse  v.  Skinner,  4  C.  &  P.  239. 
le)  Jones  v.  Wylk,  1  C.  &  K.  257. 
(/)  Ante,  p.  285. 
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violently  depriving  another  of  the  nse  of  such  of  his 
members  as  may  render  him  the  less  able  in  fighting  to 
defend  himself  or  to  annoy  his  adversary,  e,g.^  the 
cutting  ofi*,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  striking  ont  his  eye  or  fore-tooth,  or  depriving 
him  of  those  parts  the  loss  of  which  in  all  animals 
abates  their  courage  "  {g).  But  the  doing  of  an  injury 
that  only  detracts  from  a  person's  appearance  is  not 
considered  as  mayhem,  but  only  as  wounding,  because  it 
does  not  weaken  him,  but  only  disfigures  him. 


have  been  committed  abroad,  out  of  the  jurisdiction  of 
the  court,   yet    the    party  injured  has    his    remedy 


Mostyn  v. 
FabHgas. 


An  action  may      Notwithstanding  that  an  assault  or  battery   may 

be  brought  "^ 

here  for  an 
assault  com- 

'  here  (h) ;  thus,  in  the  case  of  Mostyn  v.  Fabrigas, 
just  cited  below,  it  was  held  that  an  action  might  be 
maintained  against  the  governor  of  Minorca  for  an 
injury  to  the  person  of  the  plaintiff  committed  there. 
And  although,  in  the  case  of  a  tort  committed  abroad, 
it  happens  that  it  could  not,  according  to  the  law  of 
the  country  where  committed,  be  sued  upon  there  until 
after  certain  penal  proceedings  had  been  taken  in  re- 
spect of  it,  yet,  as  that  only  goes  to  the  procedure,  it 
does  not  at  all  affect  the  remedy  here  {{). 


Assault  and 
battery  may 
sometimes  be 
justifiable. 


There  are,  however,  many  cases  in  which,  though  an 
assault  and  battery  may  have  been  committed,  yet  such 
acts  may,  under  the  circumstances,  be  justifiable,  and 
such  cases  of  justification  may  chiefly  be  ranged  under 
two  heads,  viz.  (1),  Where  done  in  defence  of  person  or 
property  ;  and  (2)  Where  allowed  by  reason  of  the  de- 
fendant's peculiar  position. 


Justifiable  in 
defence  of 
person. 


Now,  as  to-  defence,  this  is  a  justification  of  a  very 


Qj)  Brown's  Law  Diet.  223,  224. 

(A)  Mosti/n  V,  Fabrigas,  1  S.  L.  C.  658 ;  Cowp.  161. 

(0  Scott  V.  Lord  Seymour,  1  H.  &  C.  219. 
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extended  nature,  for  not  only  is  a  person  justified  in 
striking  another  in  his  own  defence,  but  also  in  defence 
of  husband,  wife,  child,  relative,  or  even  neighbour  or 
friend  (A;),  and  as  these  last  terms  are  very  wide,  it 
seems  almost,  if  not  entirely,  correct  to  say  that  a 
person  is  justified  in  assaulting  another  in  defence 
either  of  himself  or  others.  But  the  nature  of  the  Bat  the 
assault  and  battery  done  in  defence  must  be  carefully  ^^^}^^^  ™^®* 

•'  ,  •'  not  be  more 

observed,  for  some  extreme  act  of  defence  being  more  than  is  neces- 
than  was  necessary  from  the  nature  of  the  assault  it  was  ^f^^  ^^^^^  ***® 

.  •'  ,  .        .«  circumstances. 

done  in  defence  of,  is  not  justifiable,  eg./ii  one  attempts 
to  hit  another,  that  other  is  perfectly  justified  in  ward- 
ing off  the  blow  and  striking  a  blow  of  the  same 
nature  in  defence,  but  he  is  not  justified  in  using 
some  offensive  weapon,  and  materially  injuring  the 
person,  as  by  striking  with  a  sword  or  knife  (Z).  In 
every  case  in  which  justification  on  this  ground  is  set 
up  as  a  defence,  the  original  act  to  prevent  which  it 
was  necessary  to  resort  to  defence  must  be  looked  to, 
and  a  person  is  not  justified  in  going  beyond  mere 
defence,  and  avenging  himself,  as  by  not  being  content 
with  warding  off  a  blow,  but  following  it  up  by  fresh 
and  unnecessary  blows.  Where  a  justification  for  an 
assault  and  battery  is  set  up  on  the  ground  of  defence 
to  the  person,  such  defence  is  called  a  plea  of  son 
assault  demesne  {m). 

Assault  and  battery,  also,  in  defence  of  one*s  property,  justifiable  also 
whether  real  or  personal,  is  perfectly  justifiable  (n) ;  for  ^°  ^^^^^^^  of 
if  a  person  attempts  to  dispossess  another  of  his 
goods,  that  other  is  fully  justified  in  using  means  to 
prevent  him  doing  so,  and  laying  hands  on  him  for 
that  purpose.  And  so,  also,  if  the  attempt  is  to  dis- 
possess  another  of  his   land,   that   other  is  justified 


(A)  Addison  on  Torts,  602. 

(0  See  Cockroft  v.  Smith,  11  Mod.  43,  quoted  in  Addison  on  Torts,  574. 

(m)  Brown's  Law  Diet.  335. 

(n)  3  Bl.  Com.  120;  see  ante,  pp.  254,  279. 

U 
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in  committing  an  assanlt  and  battery  for  preventing 
the  attainment  of  that  object.  If,  however,  a  person 
obtains  peaceable  entry  on  another's  land,  the  owner  is 
not  justified  in  forthwith  assaulting  him  for  the  pur- 
pose of  ejecting  him  therefrom,  but  he  must  first 
request  him  to  go,  and  then,  if  he  will  not  do  so, 
proceed  to  eject  him,  using  only  as  much  force  as  is 
necessary  (o). 

But  again  the       And  here,  again,  must  be  noticed — as  in  cases  of 
mwrnot^bT     defence  of  the  person— that  the  act  in  defence  of  one's 
greater  than     property  must  uot  be  of  an  excessive  character,  for  if 
nn3:rr'     "  is  more  than  is  necessary  under  the  circnmstancee, 
circumstances,  then  it  is  not  justifiable,  nor  is  it  justifiable  to  do  an 
act  in  defence  of  property  which  may  manifestly  tend 
to  injure  the  party  ( p).    And  particularly  it  is  pro- 
vided by  statute  (q)  that  any  person  causing  to  be  set, 
or   knowingly  suffering   to  be   set,   upon   his  lands 
any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  with  the  intent  of  destroying  or  doing 
grievous  bodily  harm  to  trespassers,  shall  be  guilty  of 
a  misdemeanor. 


Justifiable  on       Now,  as  to  assault  and  battery  being  justifiable  by 
^i^rson'l  il^cu-  Tcason   of  a  person's   peculiar  position.      There   are 
liar  position,     many  cases  in  which  the  law  gives  a  person  a  direct 
power  of  laying  hands  on  the  person  of  another  and 
assaulting  him,  and  a  primary  instance  of  this  may 
be  seen  in  the  chastisement  sometimes  awarded  to 
offenders  by  flogging.    And,  irrespective  of  any  sen- 
tence of  the  law,   a  person,  by   the  relationship  in 
which  he  stands  towards  another,  has  a  justification 
for  assault  and  battery  committed  on  that  person,  €.ff.^ 
E.g.,  a  father   a  father  naturally  has  a  right  to  reasonably  chastise 

with  regard 

to  his  child.       


(o)  Polkmhom  V.    Wrighty   8   Q.   B.    197 ;    per   Parke,  B.,  ffarveu  v 
^ry(^<rs,  14  M.  &  W.  442.  ^     ' 

(;>)  Collins  v.  Eenison,  Say.  138 
(7)  24  &  25  Vict.  c.  100,  s.  31.  re-enacting  7  &  8  Geo.  4,  c.  18. 
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his  children,  and  so,  also,  has  a  master  to  reasonably 
chastise  his  apprentices,  and  a  schoolmaster  his  scholars, 
but  the  chastisement  must  not  be  excessive  (r).  A 
master  or  captain  of  a  ship  has  also  a  right  by  virtue 
of  his  position  to  imprison  or  reasonably  chastise  any 
of  the  sailors  who  behave  in  a  mutinous  or  disorderly 
manner,  or  refuse  or  neglect  to  obey  his  lawful  and 
proper  orders,  but  any  chastisement  must  be  reason- 
able (s) ;  and  a  beadle,  or  other  person  employed  in 
that  capacity  in  a  place  of  worship,  is  justified  in 
laying  hands  on  and  forcibly  removing  from  that  place 
any  person  who  by  his  conduct  is  disturbing  the  con- 
gregation (t). 

It  necessarily  appears  that  in  actions  for  assault  and  Malice  is  not 
battery  it  is  not  at  all  essential  that  malice  ^^onH^^^^^^ 
exist.     Malice  may,  of  course,  be   shown,   and  may  and  battery, 
operate  to  inflame  the  injury  done,  and  increase  the 
amount  of  the  damages ;  but  a  wanton,  or  thoughtless, 
or  negligent  act,  without  the  slightest  malicious  intent, 
may  equally  constitute  an  assault  and  battery. 

Assault  and  battery  may  also  be  committed  indirectly  An  assault  and 
as  well  as  directly  ;  thus,  where  the  defendant  threw  ^*^2^„™  tid 
a  lighted  squib  which  fell  on  a  stall  in  the  street,  and  indirectly. 
the  keeper  of  the  stall  for  his  own  protection  threw  it 
off,  and  it  then  exploded  and  injured  the  plaintiff,  it  was 
held  that  the  defendant,  the  original  thrower,  was  liable, 
for,  that  a  person  is  liable  for  the  natural  and  probable 
consequences  of  his  own  act  (u).     So  if  a  person  in  the 
street  whips  another's  horse,  and  thus  causes  him  to  run 
over  or  otherwise  injure  any  one,  such  person  is  liable 
for  the  assault  and  battery  thus  committed  {x). 


(r)  See  hereon,  Winterbum  v.  Brooks^  2  C.  &  K.  16. 

(«)  Broughton  v.  Jackson^  21  L.  J.  (Q.B.)  265 ;  Noden  v.  Johnson,  20 
L.  J.  (Q.B.)  95. 

(0  Barton  v.  Henson,  10  M.  &  W.  105  ;  WiUiams  v.  Olenister,  2  B.  &  C. 
699. 

(m)  Scott  V.  Sheppard,  I  S.  L.  C.  477 ;  2  Blackstone,  892. 

(x)  Addison  on  Torts,  6. 

u  2 
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Remedies  in 
respect  of 
assault  and 
battery. 


A  person  may  proceed  either  civilly  or  criminally  in 
respect  of  an  assault,  and  the  period  of  limitation  for 
bringing  any  action  in  respect  of  snch  a  tort  is  four 
years  (y).  It  has  already  been  noticed,  however,  in 
considering  the  subject  of  torts  generally,  that  sentence 
will  not  be  passed  in  a  prosecution  for  an  assault  if  an 
action  for  the  same  assault  is  also  pending ;  that  if  a 
conviction  on  summary  proceedings  takes  place  that 
bars  further  civil  proceedings ;  and  that  if  a  magistrate 
dismisses  a  charge  of  assault  his  certificate  of  dismissal 
will  operate  to  bar  any  further  proceedings,  civil  or 
criminal,  in  respect  of  it  (2). 


A  wife  cannot  If  a  man  assaults  his  wife,  she  has  no  right  of 
iM^d7 ^h^  action  against  him,  her  remedy  being  to  prosecute  him, 
tort  committed  or  to  apply  for  him  to  be  bound  over  to  keep  the  peace, 
to  her  during  ^j.   ^-^e  assault  and    battery  may  constitute  cruelty 

coverture,  ,    •'  ...  • 

sufficient  to  found  proceedings  for  judicial  separation. 
It  has  been  very  recently  decided  that  no  action  is 
maintdiinable  by  a  divorced  wife  against  her  former 
husband  for  an  assault  and  battery  committed  during 
the  coverture  (a).  What  is  stated  in  this  paragraph 
applies  not  only  to  assault  and  battery  but  to  any  tort 
under  such  circumstances. 


Eren  though 
she  has  since 
obtained  a 
divorce. 


II.  False 
imprisonment, 
definition  of 

Distinction 
between  an 
actual  and  a 
constructive 
detention. 


False  imprisonment  may  be  defined  as  some  unlaw- 
ful detention  of  the  person,  either  actually  or  construc- 
tively (b).  The  difference  between  an  actual  and  con- 
structive detention  of  the  person  is  this,  that  while  an 
actual  detention  is  a  detention  by  forcible  means,  the 
constructive  is  not,  but  may  consist  in  a  mere  show  of 
authority  or  force,  e.g,,  if  an  officer  informs  a  man  that 
he  has  a  legal  process  against  him  and  that  he  must 
accompany  him,  and,  accordingly,  although  no  hand  is 


(y)  21  Jac.  1,  c.  16,  s.  3. 

(«)  Ante,  pp.  242,  243. 

(a)  Phiilips  V.  Bamctt,  45  L.  J.  (Q.B.)  277. 

(6)  See  Broom's  Corns.  709,  710. 
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laid  on  him,  he  goes  with  the  officer,  this  amounts  to 
an  imprisonment  (e). 

It  being,  therefore,  understood  what  will  constitute  imprisonment 
a  false  imprisonment,  we  will  proceed  to  consider  par- 1^^^  ju«tifi- 
ticular  cases  in  which  imprisonment  is  allowed  by  the 
law,  so  that  it  will  not  be  a  false  but  a  justifiable  and 
proper  imprisonment. 

Firstly,  it  may  be  noticed  that  there  are  various  per-  Detention  by  a 
sons  who  are,  from  their  position,  naturally  justified  in  P?"?**  b€<»nse 
detaining  certain  persons   to  whom  they  stand  in  a  as  a  father, 
peculiar  relation,  e.ff.^  a  father  his  child,  or  a  husband 
his  wife,  a  commanding  officer  his  inferior. 

Secondly,  for  criminal  offences,  persons  are  liable  to  Detention  for 
be  arrested  and  imprisoned,  in  some  cases  only  by  a*£^^|'** 
warrant   from   competent  authority  for  that  purpose, 
and  in  some  cases  by  any  one  without  any  warrant 
at  all. 

A  warrant  is  a  precept  under  hand  and  seeA  to  an  Definition  of 
officer  to  take  up  an  offender  to  be  dealt  with  according  m^^S-^ict^ng 
to  due  course  of  law  (d).     It  is  obtained  on  application  thereunder. 
to  a  magistrate  or  justice,  and  is  then  delivered  to  a 
constable  who  makes  the  arrest,  having  it  with  him  at 
the  time  to  produce  if  required,  as  if  he  has  not  so  got 
it  with  him  he  stands  in  the  same  position  as  if  there 
were  no  warrant  for  his  arrest  (e). 

If  a  justice  does  an  act  within  his  jurisdiction,  e,g,y  As  to  the 
granting  a  warrant  to  arrest  an  offender  in  respect  of  jJ^ticeJ.  **^ 
an  act  for  which,  had  he  been  guilty,  the  justice  would 
have  had  full  power  to  grant  it,  he  is  not  liable  to  any 
action  in  respect  of  it,  unless  the  act  was  done  mali- 


(c)  Grainier  v.  Hill,  4  B.  &  C.  212  ;    Wood  v.  Lane,  6  C.  &  P.  774. 

Id)  Brown'H  Law  Diet.  383. 

ie)  Galliard  v.  Laxton,  31  L.  J.  (M.C.)  123. 
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cionsly,  and  without  reasonable  and  probable  canse  (/) ; 
but  if  he  does  an  act  without  jurisdiction,  e.g.y  sending 
an  offender  to  prison,  where  he  has,  even  although 
the  offender  was  guilty,  no  power   to  imprison,  lie 
is  liable  quite  irrespectiye  of  malice;   but  no  action 
can  be  brought  against  him  in  respect  of  it   until 
A  month's       after  the  conviction  has  been  quashed  (^).     No  ac- 
b^*g1ven  Wore  *^^^  ^*^'  howover,  be  brought  against  a  justice  for 
action.  anything  done  by  him  in  the  execution  of  his  office, 

until  one  calendar  month's  notice  in  writing  is  given  to 
him,  with  particulars  of  the  intended  action  (A),  and 
he  has  then,  before  the  action  is  commenced,  a  right  to 
tender  to  the  person  injured  a  sum  of  money  by  way  of 
amends,  and,  after  action,  to  pay  such  sum  into  court 
either  in  addition  to  the  previous  tender  or  instead  of  the 
previous  tender ;  and  if  such  sum  is  not  accepted  by 
the  plaintiff,  the  fact  of  the  tender  and  payment  into 
court  may  be  given  in  evidence  at  the  trial,  and  the 
jury,  if  of  opinion  that  the  plaintiff  is  not  entitled  to 
damages  beyond  the  sum  so  tendered  and  paid  into 
court,  shall  give  a  verdict  for  the  defendant,  and  the 
defendant's  costs  shall  be  paid  out  of  the  amount, 
and  the  balance,  if  any,  paid  to  the  plaintiff  (♦). 
sutute  barred  Any  right  of  actiou  against  a  justice  for  anything 
mont^*  done  by  him  in  the  execution  of  his  office,  is  statute 

barred  after  six  months  from  the  date  of  the  act  com- 
plained of  having  been  committed. 

As  to  the  A  constable  doing  an  act  in  pursuance  of  legal  war- 

!»MtabiMf  ^^^^  ^^  ^^*  liable  to  an  action  for  false  imprisonment, 
but  if  the  warrant  were  granted  without  jurisdiction 
then  the  law  was,  formerly,  that  he  in  the  same  way  as 
the  justice  granting  it,  and,  indeed,  all  persons  con- 
cerned in  its  execution,  were  liable  to  an  action  for 


(/)  11  &  12  Vict.  c.  44,  s.  1. 
C7)  Sec.  2. 
(A)  Sec.  9. 
(0  Sec.  11. 
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false  imprisonment.    A  constable  is,  however,  in  such  Special  pro- 
a  case  now  protected,  it  being  provided  that  no  action  prol*^tiwi***"' 
shall  be  brought  against  him  before  demanding  a  copy  when  acting 
of  the  warrant  under  which  he  acted,  and  that  if  that  ^"  * ''"'" 
is  given,  then,  although  the  person  aggrieved  may  bring 
his  action  against  the  constable  and  the  justice  grant- 
ing the  warrant,  the  production  of  such  warrant  shall 
entitle  the  constable  to  a  verdict  (k).     A  constable.  He  is  usually 
when  liable  to  an  action  in  respect  of  anything:  done  «°j!^^«^  *? 

*  •'  "  notice  before 

in  the  execution  of  his  office,  is  usually  entitled  to  action. 
notice  before  action  brought  (Q. 

A  person  who  lays  a  complaint  before  justices,  and  The  penon 
thereupon  obtains  a  warrant,  is  not  liable  to  an  action  ^^^^n^^i/^ot 
for  false  imprisonment,  though  it  turns  out  that  the  liable  for  faUe 
complaint  was  erroneous,  or  there  was  no  jurisdiction  b"t  may^***' 
'for  the  granting  of  the  warrant  (m).     He  may,  however,  for  maiicioua 
sometimes  be  liable  for  malicious  prosecution  (n).  prosecution. 

A  constable  may  not  generally  arrest  another  without  Cases  in  which 
a  warrant  for  that  purpose,  but  there  are  some  special  Jjaywrelt 
cases  in  which  he  may.    Particularly  he  may  do  so  when  without  war- 
he  sees  a  felony  committed,  or  has  reasonable  ground  for  '^^' 
suspecting  that  a  felony  has  been  committed,  and  also 
reasonable  ground  to  suspect  that  the  person  he  arrests 
is  the  committer  of  the  felony  (o).    If  a  person  makes 
a  reasonable  charge  of  felony  against  another,  a  con- 
stable is  justified  in  arresting  such  alleged  culprit  and 
is  not  liable  to  any  action  for  false  imprisonment  for 
so  doing,  though  the  person  making  the  complaint  and 
requiring  the  arrest  may  be  so  liable  (p).     The  follow- 
ing are  also  cases  in  which  a  constable  is  justified  in 


(k)  24  Geo.  2,  c.  44,  s.  6. 
(/)  See  Addison  on  Torts,  588,  et  aeq. 
(m)  Broom's  Corns.  718. 
(n)  Post,  p.  300. 

(o)  He  may  not,  however,  arrest  without  warrant  merely  on  suspicion 
of  a  misdemeanor. 

(/))  Broo'^'"  Coms.  715,  716. 
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arresting  without  warrant :  Where  an  assault  is  com- 
mitted in  his  presence,  or  to  prevent  a  breach  of  the 
peace  (q) ;  where  a  person  is  found  committing  mali- 
cious injuries  to  property  (r)  ;  where  a  person  is  found 
committing  an  indictable  offence  in  the  night  between 
the  hours  of  nine  p.iff.  and  six  A.iff.  (a) ;  where  a  person 
is  found  collecting  a  crowd  round  another's  house,  or 
continually  ringing  another's  bell,  because  such  acts  are 
likely  to  lead  to  a  breach  of  the  peace  (t). 

A  prirate  A  private  person  may  also  in  some  few  cases  arrest 

jusi^rfied^in       another,  and  not  be  liable  to  any  action  for  false  im- 
arresting         prisoumcnt.    Particularly  he  may  do  so  if  he  sees  a 
some  few  cases,  felouy  Committed,  or  if  a  felony  has  been  actually  com- 
as when  he      mittcd  and  he  has  just  and  reasonable  cause  for  suspect- 
comroitt^^     ing  the  person  he  arrests  to  be  guilty  of  it.    There  is, 
however,  a  great  distinction  between  an  arrest  without 
warrant  in  respect  of  a  felony,  by  a  constable  and  by  a 
private  individual,  for  "  in  order  to  justify  the  private 
individual  in  causing  the  imprisonment,  he  must  not 
only  make  out  a  reasonable  ground  for  suspicion,  but 
he  must  prove  that  a  felony  has  adually  been  committed 
by  some  person  or  another,  and  that  the  circumstances 
were  such  that  any  reasonable  person  acting  without 
passion  or  prejudice  would  have  fairly  suspected  that 
the  plaintiff  had  committed  it  or  was  implicated  in  it ; 
whereas  a  constable,  having   reasonable   grounds   to 
suspect  that  a  felony  has  been  committed,  although  in 
fact  none  has  been,  is  authorized  to  detain  the  person 
suspected  until  he  can  be  brought  before  a  justice  of 
the  peace  to  have  his  conduct  investigated  (u). 

OrtopreTent       A  private  pcrson  may  also  arrest  another  actually 
of^  brwch°of  fig^^-i^g  ^^  ^^^  streets,  to  prevent  the  continuance  of  a 

the  peace. 

(7)  Addison  on  Torts,  572,  580. 
(r)  24  &  25  Vict.  c.  97,  s.  61. 
(s)  14  &  15  Vict.  c.  10. 
(f)  Addison  on  Torts,  581. 
(u)  Ibid.  378. 
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breach  of  the  peace  (x).    And  if  a  pawnbroker  to  whom  Special  powers 
any  property  is  offered  has  reasonable  ground  for  be-  ^^^^t^*" 
lieying  that  an  offence  has  been  committed  in  respect 
of  it,  he  is  justified  in  arresting  the  person  offering 
such  property,  and  taking  him  and  the  property  before 
a  justice  of  the  peace  (y). 

Thirdly.  In  civil  cases  persons  are  sometimes  liable  Detention  in 
to  be  arrested  and  imprisoned.  ^*^"  ^*^^- 

Imprisonment  by  reason  of  contempt  of  court  may  Contempt  of 
be  ranged  under  this  head,  although  of  course  it  may  ^"^ 
equally  occur  in  criminal  cases.  Contempt  of  court 
consists  in  any  refusal  to  obey  an  order  or  process  of  a 
court  of  competent  jurisdiction,  or  in  offending  against 
particular  statutes  which  render  such  offending  a  con- 
tempt of  court,  or  in  interfering  with  or  violating 
established  rules  of  court,  or  in  behaving  in  a  dis- 
respectful or  improper  manner  towards  the  court  or 
any  judge  or  officer  thereof  (z).  Instances  of  contempt 
are  easy  to  find,  e,g,,  non-obedience  to  a  decree  for 
specific  performance,  or  an  injunction  granted  by  the 
High  Court  of  Justice,  or  the  interfering  by  marrying 
or  otherwise  with  a  ward  of  the  court,  or  by  threaten- 
ing a  witness,  so  as  to  prevent  him  giving,  or  to  inti- 
midate him  in  giving,  his  evidence  (a). 

Imprisonment  for  debt  is  said  to  be  abolished  (6),  but  imprisonment 
nevertheless  it  may  occur  in  various  cases.     The  Act  °^^^  ^cuT.*^ 
upon  this  subject  is  the  Debtors  Act,  1869  (c),  which  32  &  33  Vict, 
enacts  that,  with  the  exceptions  thereinafter  mentioned,  ^'  ^^• 
no  person  shall  after  the  commencement  of  the  Act  be 


(x)  Addison  on  Torts,  378. 
(y)  24  &  25  Vict.  c.  96,  s.  103. 

(«)  Brown's  Law  Diet.  80.     See  also  I^eg.  v.  Castro,  L.  R.  9  Q.  B.  219. 
(a)  See  hereon,  SncII's  Principle  of  Equity. 

(6)  See  the  title  of  32  &  33  Vict.  c.  62,  "  An  Act  for  the  abolition  of 
imprisonment  for  debt,"  &c. 
(c)  32  &  33  Vict.  c.  62. 
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arrested  or  imprisoned  for  making  default  in  payment 
of  a  sum  of  money  (d).    The  exceptions  are  as  follows : 

Six  cases  of  1,  Default  in  payment  of  a  penalty,  or  sum  in  the 

tions.  nature  of  a  penalty,  other  than  a  penalty  in  respect  of 

any  contract. 

2.  Default  in  payment  of  any  sum  recoverable  sum- 
marily before  a  justice  or  justices  of  the  peace. 

3.  Default  by  a  trustee  or  person  acting  in  a  fidu- 
ciary capacity,  and  ordered  to  pay  by  a  court  of  equity 
any  sum  in  his  possession  or  under  his  control. 

4.  Default  by  an  attorney  or  solicitor  in  payment  of 
costs  when  ordered  to  pay  costs  for  misconduct  as  such, 
or  in  payment  of  a  sum  of  money  when  ordered  to  pay 
the  same  in  his  character  of  an  officer  of  the  court 
making  the  order. 

5.  Default  in  payment  for  the  benefit  of  creditors  of 
any  portion  of  a  salary  or  other  income  in  respect  of 
the  payment  of  which  any  court  having  jurisdiction  in 
bankruptcy  is  authorized  to  make  an  order. 


In  which, 
however,  the 
imprisonment 
is  not  to  be 
for  beyond 
one  year. 


6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  Act  authorized  to 
be  made.  It  is  provided,  however,  that  in  all  or  any  of 
these  excepted  cases  no  person  shall  be  imprisoned  for 
a  longer  time  than  one  year,  and  nothing  in  the  section 
is  to  alter  the  efiect  of  any  judgment  or  order  of  any 
court  for  payment  of  money,  except  as  regards  the 
arrest  and  imprisonment  of  the  person  making  default 
in  paying  such  money  (e). 


Also  power  to 
commit  to 
prison  for  six 
weeks  on  proof 
of  means. 


In  addition  to  the  foregoing  cases,  the  same  Act  also 


(d)  32  &  33  Vict.  c.  62,  s.  4. 
(<?)  Ibid. 
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proyides  that  any  person  making  default  in  payment  of 
any  debt,  or  instalment  of  any  debt,  dne  from  him  in 
pnrsnance  of  any  order  or  judgment,  may  be  committed 
to  prison  for  a  term  not  exceeding  six  weeks,  on  its 
being  proved  that  he  has  or  has  had  since  the  date  of 
the  order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  refused 
or  neglected,  or  refuses  or  neglects,  to  pay  the  same  (/). 
The  application  to  commit  to  prison  under  this  provision 
is  made  by  a  summons  called  a  judgment  summons, 
and  in  the  superior  courts  is  made  to  a  judge  in 
chambers.  In  an  inferior  court,  it  must  be  made  in 
open  court  before  the  judge  or  his  deputy  (gi). 

The  Debtors  Act,  1869,  also  contains  an  enactment  when  a  defen- 
as  to  the  arrest  of  a  defendant  in  a  case  totally  distinct  ^Jitn°m*ay  ^^ 
and  apart  from  imprisonment  for  debt,  it  being  pro-  arrested, 
vided  (h)  that  where  the  plaintiff  in  any  action  in  any 
of  Her  Majesty's  superior  courts  of  law  proves  at  any 
time  before  final  judgment  by  evidence  on  oath  to  the 
satisfaction  of  a  judge  of  one  of  those  courts  that 
(1)  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  £50  or  upwards,  (2)  that 
there  is  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  England  unless  he  is  apprehended,  and 
(3)  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  action  (i),  the  judge  may  order  such  defendant 
to  be  arrested  and  imprisoned  for  a  period  not  exceed- 
ing six  months,  unless  and  until  he  has  sooner  given 
the  prescribed  security,  not  exceeding  the  amount 
claimed  in  the  action,  that  he  will  not  go  out  of  Eng- 
land without  the  leave  of  the  court.  Where  the  action 
is  for  a  penalty,  or  sum  in  the  nature  of  a  penalty,  other 


(/)  32  &  33  Vict.  c.  62,  8.  5. 
(gr)  Sect.  5. 
(A)  Sec.  6. 

(t)  This  being  a  matter  very  difficult  to  prove,  orders  for  the  arrest  of  a 
defendant  under  this  section  are  not  at  all  frequently  granted. 
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Malicious 
arrest. 


III.  Malicious 
prosecution. 


Three  essen- 
tials in  an 
action  for 
malicious 
prosecution. 


than  a  penalty  in  respect  of  any  contract,  it  is  not 
however  necessary  to  prove  that  the  absence  of  the 
defendant  from  England  will  materially  prejudice  the 
plaintiff  in  the  prosecution  of  his  action,  and  the  security 
given  (instead  of  being  that  the  defendant  will  not  go 
out  of  England),  is  to  be  to  the  effect  that  any  sum  re- 
covered against  the  defendant  in  the  action  shall  be 
paid,  or  that 'the  defendant  shall  be  rendered  to  prison. 

K  a  person  obtains  an  order  for  arrest  under  the 
foregoing  provision  by  any  false  statement  or  wrongful 
suppression  of  facts,  he  may,  in  addition  to  the  false 
imprisonment,  be  liable  to  an  action  for  malicious 
arrest  (k).  Malicious  arrest  may  be  described  or  defined 
as  a  tortious  act  consisting  in  the  malicious  (Q  arrest 
of  another  without  reasonable  or  probable  cause. 

It  will  be  noticed  that  the  provision  as  to  the  arrest 
of  a  defendant  is  quite  distinct  and  different  from  the 
foregoing  provisions  as  to  imprisonment  for  debt ;  in  the 
former  there  is  an  action  and  a  judgment,  or  order  for 
payment,  and  the  object  of  the  imprisonment  is  to  get 
satisfaction  of  it ;  in  the  latter  there  is  no  debt  ad- 
judged by  the  court  to  be  due,  and  the  object  is  to 
prevent  the  defendant  from  leaving  the  country.  The 
student  should  carefully  remember  this  distinction,  as 
it  is  important. 

Malicious  prosecution  may  be  defined  as  a  tortious 
act  consisting  in  the  unjust  and  malicious  prosecution 
of  one  for  a  crime,  or  the  unjust  and  malicious  making 
one  a  bankrupt  without  any  reasonable  or  probable 
cause  (m). 

There  are  three  essentials  necessary  to  entitle  a 


(/fc)  See  Addison  on  Torts,  625. 

(/)  Using  the  word  "  malicious "  in  the  sense  ascribed  to  malice  in  a 
legal  sense  at  p.  301. 

(w)  Brown's  Law  Diet.  224. 
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person  to  maintain  an  action  for  malicious  prosecution, 
yiz. :  1.  Malice  on  the  part  of  the  defendant ;  2.  The 
absence  of  any  reasonable  and  probable  cause  for  the 
prosecution  (n) ;  and  3.  That  the  prosecution  was  deter- 
mined in  the  plaintiff's  favour  if  from  its  nature  it  was 
capable  of  being  so  determined  (o). 

As  to  the  first  essential,  viz.,  malice,  it  is  important 
to  properly  understand  the  meaning  of  the  word. 

Malice  is  said  to  be  of  two  kinds,  viz.,  malice  in  law  Difference 
and  malice  in  fact  (p).    The  latter  means  what  we  |^\^w  anT"""* 
ordinarily  understand  by   the  term,  and  consists  of  malice  in  fact. 
some  act  of  spite  either  against  some  particular  in- 
diyidual  or  the  public  at  large ;  but  the  former  does 
not  simply  mean  ill-will  against  a  person  or  the  public 
at  large,  but  signifies  a  wrongful  act  done  intentionally, 
without  any  just  cause  or  excuse,  e.ff,,  the  unwarrant- 
able striking  of  a  blow  likely  to  produce  death ;  for,  in 
such  cases,  there  is  no  necessity  to  prove  any  particular 
spite  or  ill-will,  for  the  act  speaks  for  itself  (q).    Now,  Malice  in  law 
the  malice  that  is  required  to  exist  to  support  an  action  Jf  *Ji^**t^'* 
for  malicious  prosecution  is  only  of  this  latter  kind  (r) ;  exist  in 
so  that,  in  saying  that  malice  is  an  essential,  it  is  not  ^;,^,tution. 
meant  that  any  particular  spite  or  ill-will  must  be 
shown  to  have  existed,  but  simply  that  there  was  the 
intentional  doing  of  a  wrongful  act. 

The  second  essential,viz.,  the  absence  of  any  reasonable  Whether  there 
or  probable  cause,  is  important,  and  what  is  reasonable  ^^  prXw^^* 
and  probable  cause  is  a  question  to  be  determined  by  the  cause  so  as  to 
judge  on  the  circumstances  of  every  particular  case  («),  gecution  bSn^ 

malicious  is  a 

(n)  See  as  to  these  two  essentials  per  Williams,  J.,  in  Barber  v.  Lessiter.  J/*®*."^"  '^^ 
7  C.  B.  (N.S.)  186.  the  judge  m 

(o)  liaber  v.  Lessiter,  7  i\  B.  (N.S.)  186  ;  Baseb/  v.  Matthetcs,  L.  R.  ®**^**  particular 
2  C.  P.  684.  ^••• 

(p)  Per  Bailey,  J.,  in  Bromage  t.  Prosser,  4  B.  &  C.  255. 

\q)  Brown's  Law  Diet.  224 ;  Broom's  Coms.  723,  724. 

(r)  Per  Parke,  J.,  in  MitclwU  v.  Jenkins,  5  B.  &  A.  .')95 ;  Broom's  Coms. 
729. 

(s)    \Vals<M  V.  Whitn^rc,  14  L.  J.  Ex.  41  ;  Broom's  Corns.  729. 
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for  there  may  be  many  cases  in  which,  though  a  person 
fails  to  sustain  his  accusation,  yet  there  may  have  been 
very  good  grounds  for  the  institution  of  his  pro- 
ceedings, for  he  may  have  been  compelled  to  withdraw 
from  such  proceedings  by  reason  of  inability  to  find  his 
witnesses,  the  death  of  a  material  witness,  or  other 
circumstances  (l). 

A  prosecution  Although  a  prosecution  at  the  outset  may  not  be 
set'maHcfous*"  Dialicious,  yet  it  may  afterwards  become  so  by  reason 
may  become  of  the  Continuance  of  it  after  positive  knowledge  of  the 
^'  innocence  of  the  accused  (u). 


A  person 
cannot  sue 
for  malicious 
prosecution  if 
there  is  a 
conviction  on 
it  standing 
against  him. 


The  third  essential,  viz.,  that  the  prosecution  was 
determined  in  the  plaintiff's  favour  if  it  was  capable  of 
being  so  determined,  scarcely  calls  for  any  comment 
here.  From  it  it  will  be  seen  that  if  a  person  has  been 
actually  convicted,  or  has  been  actually  adjudicated  a 
bankrupt,  he  cannot  maintain  this  action  whilst  the 
conviction  or  adjudication  stands  against  him,  for  that 
furnishes  at  once  irrebuttable  evidence  of  reasonable 
and  probable  cause.  To  entitle  a  person,  therefore,  in 
such  a  case,  to  maintain  his  action,  he  must  show  that 
the  conviction  or  adjudication  has  been  reversed  or 
superseded  (x). 

No  action  lies       The  malicious  prosecution  of  a  civil  action,  though 
^rosTcutkm^f  ^^^^^^^  ^^7  reasonable  or  probable  cause,  does  not  have 
a  civil  action,   the  Same  effect  as  the  malicious  criminal  prosecution  or 
the  malicious  obtaining  of  an  adjudication  in  bank- 
ruptcy, and  no  action  will  generally  lie  in  respect  of 

it  (y). 


Nor  by  a 
subordinate 
against  his 
officer  for 
bringing  him 
to  court- 
martial. 


No  action,  also,  will  lie  by  a  subordinate  for  malicious 
prosecution  against  his  commanding  officer  for  bringing 
him  to  court-martial  (z). 

(0  WiUans  v.  Taylor,  6  Bing.  186  ;  Addison  on  Torts,  614. 

(m)  Per  Cockbum,  O.J.,  in  Fitz-John  v.  Mackinder,  30  L.  J.  (C.P.)  264. 

(jf)  Addison  on  Torts,  620,  024. 

(y)  Ibid.  621. 

(i)  Ibid. 
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CHAPTER  V. 

OF  TOBTS  AFFEOTINO   THE  PEB80N — {continued). 

In  the  same  way  that  the  torts  of  assault  and  battery  iv.  Libel  and 
are  usually   classed  together,  so  those  of  libel  and  **^*°^®'"' 
slander  are  frequently  also  classed  together ;  but  there 
are  many  and  material  distinctions  between  the  two 
torts,  and  it  will  be  advisable  to  consider  the  subject 
in  the  following  manner : 

1.  The  law  particularly  as  to  libel. 

2.  The  law  particularly  as  to  slander. 

3.  The  differences  between  libel  and  slander. 

Libel  may  be  defined  as  a  tortious  act,  consisting  in  Definition  of 
the  malicious  defamation  of  another,  made  public  by  ^**^^' 
writing  or  printing,  or  pictures  or  effigy,  in  such  a 
manner  as  to  expose  him  to  public  hatred  or  contempt, 
ridicule,  reproach,  or  ignominy  (a).    As  an  assistance 
to  this  definition,  and  as  tending  to  show  what  acts 
will  be  libellous,  it  may  be  stated  that  everything  in 
writing,  or  printing,  or  any  picture  or  effigy,  which 
tends  to  imply  reproach  to  any  person,  or  to  in  any  way 
derogate  from  his  character  by  imputing  to  him  any 
bad  actions  or  vicious  principles,  or  to  abridge  his  com- 
forts or  respectability,  will   amount  to  a  libel,  even  To  entitle  a 
although  practically  and  substantially  the  libel  com-  ^^^^  ^^^ 
plained  of  may  not  have  caused  the  plaintiff  any  special  action  for  a 
or  peculiar  damage,  or,   indeed,  any  real  damage  at  Jj^^^'y^^^^ 
all  (t),  by  which  is  meant  that,  even  without  proof  of  it  should  have 

caused  him 
any  special 

•      • 

(a)  See  various  definitions  from  which  this  is  compiled  given  in  Starkie  *°J"''y* 
on  Slander  and  Libel,  5,  6. 

(6)  Starkie  on  Slander  and  Libel,  192-194. 
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special  damage,  the  plaintiff  may  be  entitled  to  a  verdict 
and  nominal  damages,  though,  of  course,  in  every  case, 
proof  of  special  injury  done  to  him  by  the  libel  will 
tend  to  enhance  the  amount  of  the  damages  that  will  be 
awarded  by  the  jury. 

Instances  of  Very  many  instances  of  words  held  to  be  libellous 
to*be*iibelious.  might  be  enumerated,  and  a  few  may  usefully  be 
given.  In  one  case  it  was  held  that  to  write  or  print  of 
a  person  that  he  was  a  swindler  was  a  libel  (c) ;  in 
another  that  to  write  of  a  person  that  he  was  a  black 
sheep  or  a  blackleg  was  a  libel  {d) ;  and  in  another  that 
to  write  of  a  person  that  he  had  been  blackballed  on 
an  election  for  members  of  a  club  was  libellous  {e). 
There  may  also  be  many  cases  in  which  the  words  used 
by  the  defendant,  and  complained  of  by  the  plaintiff  as 
libellous,  though  not  apparently  on  their  face  so,  yet, 
by  the  special  and  peculiar  sense  in  which  they  may  be 
taken  in  any  particular  case,  may  be  actually  libellous ; 
thus  in  one  case  the  plaintiff  complained  that  the  de* 
fendant  had  libelled  him  by  calling  him  a  truck-master, 
and  the  Court  held  that  this  might  possibly  constitute 
a  libel,  and  that  it  must  be  for  the  jury  to  decide 
whether  or  not,  under  the  circumstances,  the  word 
complained  of  was  used  in  a  defamatory  sense  (/). 
There  may  also  be  many  cases  in  which  a  person  may 
be  libelled,  although  he  is  not  actually  named,  if  it 
clearly  appears  that  he  is  the  person  against  whom  the 
defamatory  matter  was  aimed  {g)]  as,  for  instance,  by 
describing  him,  or  by  describing  his  place  of  residence 
or  business,  or  giving  other  particulars  which  would 
lead  persons  to  apply  the  libel  to  the  plaintiff ;  and  it 
is  not  necessary  to  prove  that  the  whole  world  would 
take  the  matter  as  applying  to  the  plaintiff,  but  it  is 


(c)  r Anson  v.  Stuart,  1  T.  R.  748. 
Id)  McGregor  v.  Gregory,  11  M.  &  VV.  287. 
le)  U'Bncn  v.  Clement,  16  M.  &  W.  159. 
If)  Homer  v.  Taunton,  29  L.  J.  (Ex.)  318. 
(//)  See  r Anson  \.  Stuart,  1  T.  R.  748. 
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qnite  ffafficient  to  show  that  some  would  {h).  If, 
however,  the  words  used  are  words  that  no  ordinary 
reader  conld  put  a  libellous  construction  on,  the  plain- 
tiff cannot,  by  alleging  that  they  have  a  particular 
intent,  make  them  libellous.  Thus  in  a  recent  case 
the  libel  complained  of  consisted  of  an  advertisement 
stating  that  one  M.  (the  plaintiff)  was  not  any  longer 
authorized  to  receive  subscriptions  for  a  certain  insti- 
tute, and  the  plaintiff  brought  his  action,  alleging  that 
the  meaning  of  the  advertisement  was  that  he,  the 
plaintiff,  had  falsely  assumed,  and  pretended  to  be 
authorized,  to  receive  subscriptions  on  behalf  of  such 
institute.  The  Court  held  that  no  action  was  main- 
tainable here,  as  the  words  made  use  of  would  not 
bear  any  libellous  interpretation  (»). 

To   entitle   a   person  to  succeed  in  an    action  for  The  pubUca- 
libel  he  must  prove  the  publication  of  it,  and  this,  ^^^^t^'Iiwap^ 
indeed,  must  be  proved  before  any  evidence  can  be  be  proved,  for 
given  of  the  contents  of  the  libel  (i) ;    for  it  is  not  [Vwrite^de^*^* 
sufficient  to  render  a  person  liable  to  an  action  for  famatory 
libel  that  he  wrote  the  defamatory  matter,  for  if  he  ™eep  It  J^i- 
has  kept  it  in  his   possession,   and  not  in  any  way  ^<^^* 
shown  it  to  a  third  person,  he  has  done  no  harm.     For 
instance,  to  write  a  letter  to  another  containing  de- 
famatory matter  concerning  that  other  is  not  action- 
able if  it  reach  his  hands  without  being  seen  by  any 
third  person ;  so  that  even  where  such  a  letter,  simply 
folded  and  not  sealed,  was  delivered  to  a  third  person 
to  carry  to  the  other,  and  might  have  been  opened  and 
read  by  him  but  was  not,  it  was  held  that  no  action 
was  maintainable  (Z).     The  publication  of  a  libel  may  what  will 
occur  in  many  different  ways,  as    by  the  defendant  *™|J^j^^*^^j^^" 
actually  with  his  own  hand  giving  the  libel  to  another. 


(h)  Bourke  V.  Warren,  2  C.  &  P.  307. 
(i)  Mulligan  v.  Cole,  44  L.  J.  (Q.B.)  153. 
Ik)  Starkie  on  Slander  and  Libel,  422. 
(0  Clutterbttck  v.  C/mffers,  2  Stark.  471. 


306 


OF  T0BT8  AFFEOnNG  THE  PERSON. 

by  inserting  a  libellons  adyertisemeni  in  a  news- 
paper (m),  or  by  writing  and  sending  a  letter  to  a 
third  person  (n). 


a  libel. 


A  person  Where  a  porter  in  the  course  of  his  business  and 

ignorantiy  and  employment  delivered  parcels  containing;  libellous  hand- 

unwittingly  .         . 

publishing  a  biUs,  it  was  held  that,  although  he  was  the  actual  pub- 
liabie^to  ^'  lishcr  of  the  libel,  yet  he  was  not  liable  to  an  action 
action.  in  respoct  of  it,  he  being  ignorant  of  the  contents  of 

the  parcel  (o). 

Malice  in  law  Our  definition  of  libel  states  it  to  be  the  malieiouB 
io*consmute^  defamation  of  another  (p).  MaUce,  therefore,  is  an 
essential  to  constitute  a  libel,  but  by  the  word  malice 
used  here  is  not  meant  malice  in  its  ordinary  sense  of 
spite  or  ill-will,  but  malice  in  law  as  before  described 
in  treating  of  malicious  prosecution  (q),  viz.,  the 
intentional  doing  of  a  wrongful  act  without  just  cause 
or  excuse.  Malice,  therefore,  is  properly  said  to  be  an 
essential  of  libel,  but  it  is  inferred,  and  need  not  be 
proved,  for  "  where  words  have  been  uttered,  or  a  libel 
published,  of  the  plaintiff,  by  which  actual  or  pre- 
sumptive damage  has  been  occasioned,  the  malice  of 
the  defendant  is  a  mere  inference  of  the  law  from  the 
very  act ;  for  the  defendant  must  be  presumed  to  have 
intended  that  which  is  the  natural  consequence  of  his 
act"(r). 


But  it  is 
inferred  and 
need  not  be 
proved. 


Circumstances  £ut  there  may  be  cases  in  which  special  eircum- 
wbu't^mrncr'  stances  repel  the  presumption  of  malice  that  would 
and  make  a  '    otherwise  cxist,  and  when  there  are  such  special  cir- 

commanication 

privileged.  — 

(m)  Brown  v.  Croome^  2  Stark.  297. 

(n)  Fhiiiips  V.  Jansen,  2  Esp.  624.  Sending  the  libel  in  a  letter  ad- 
dressed to  the  wife  of  the  person  libelled  has  been  held  to  be  a  sufficient 
publication :  Wenman  y.  Ash^  22  L.  J.  (C.P.)  190.  See,  generally,  as  to 
publication,  Starkie  on  Slander  and  Libel,  chap.  18. 

(o)  Day  V.  Bream^  2  M.  &  Rob.  54. 

(p)  Ante,  p.  303. 

Iq)  Ante,  p.  301. 

(r)  Starkie  on  Slander  and  Libel,  460. 
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enmstances  they  prevent  the  matter  complaiDed  of 
being  a  libel,  although  had  they  not  existed  it  would 
have  been,  and  in  such  cases  the  matter  is  said  to  be 
a  privileged  communication. 

A  privileged  communication  may  therefore  be  de-  Definition  of 
fined  as  a  communication  which  on  its  face  would  be  * '^"^^*P^ 

commnnicA* 

libellous,  but  is  prevented  from  being  so  by  reason  of  tion. 
circumstances   rebutting   the  existence  of  malice  (9), 
and  it  occurs  where  any  person  having  an  interest  to 
protect,  or  having  a  legal  or  moral  duty  to  perform, 
makes  a  communication  to  another  (such  other  having 
a  corresponding  interest  or  duty)  in  protection  of  his 
interest  or  in  performance  of  his  duty ;   here,  although 
the    communication   may  contain    matter  that  would 
ordinarily  be  actionable,  yet  here  it  is  not  actionable 
if  the  communication  is  fairly  and  honestly  made  in 
hand  fide  belief  of  its    truth    and  without  any  gross 
exaggeration  (t).    A  good  instance  of  a   communica-  An  instance 
tion  privileged  by  reason  of  being  made  in  discharge  comminution 
of  a  duty,  occurs  in  the  case    of  a  master  giving  a  ocean  in  the 
character   to   his   servant.     It  is   quite   true   that  a^tergiying 
servant  cannot   compel   his  master   to    give    him    a  &  character  to 
character  (w),  but,  although  this  is  so,  it  is  clearly  the   "  ®*'^*^*- 
master's  moral  or  social,  though  certainly  not  his  legal, 
duty  to  do  so ;  and  if  he,  therefore,  gives  a  character 
which  he  bond  fide    believes  to  be   true,  he  is  pro- 
tected, although  it  is  in  reality  false  it  is  a  privileged 
communication  {w).     Thus  A.  has  had  a  servant  B., 
who,  on  applying  for  a  new  place,  refers  his  intended 
new  master  to  A.,  who,  believing  that  B.  has,  during 
his  service  with  him,  stolen  certain  articles,  replies  to 
the  new  master's  inquiries  to  that  effect ;  here,  if  A. 


(s)  Wright  v.  Woodgate,  2  C.  M.  &  R.  673. 

(0  Harrison  v.  Bush,  25  L.  J.  (Q.B.)  25 ;  Whiteley  v.  Adams,  33  L.  J. 
(C.P.)  89. 

(m)  Carrol  v.  Bird,  3  Esp.  201  ;  Smith  on  the  Law  of  Master  and  Ser- 
vant, 347. 

(ju)    Weatherstone  v.  Havokins,  1  T.  R.  110  ;  Fountain  v.  Boodle,  3  Q.  B.  5. 
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lond  fide  believed  this  statement  to  be  true,  and  has 
made  it  without  any  exaggeration,  nnder  the  circnm^ 
stances,  although  B.  can  prove  himself  totally  innocent, 
he  has  no  right  of  action  against  him. 

But  a  charac-       If,  howovor,  a  master,  without  being  applied  to  for  a 
given*i8no*" ^  character,  volunteers  one,  here  he  is  performing  no 
privileged.       duty,  and  it  will  not  be  a  privileged  communication, 
but  he  will  be  liable  if  it  is  false  (a;). 


Other  ioBtances 
of  privileged 
commanica- 
tion. 


Secsman  v. 
Nethaxiiff, 


Fair  comments  on  any  public  proceedings,  or  on  the 
conduct  of  public  men,  such  as  members  of  parliament 
and  the  like,  and  fair  and  honest  criticisms  and  reviews, 
are  privileged  communications,  provided  that  in  all 
these  cases  such  comments,  criticisms,  or  reviews  are  of 
an  honest,  fair,  and  hona  fide  character ;  if,  however, 
they  are  not,  but  appear  to  be  really  malevolent,  then 
they  are  not  privileged  (y). 

Statements  made  by  members  of  parliament  in  the 
House  are  privileged,  but  such  members  may  be  liable 
if  they  subsequently  print  and  publish  such  state- 
ments (2;). 

Fair  reports  of  proceedings  in  parliament  or  in  courts 
of  justice  are  privileged,  unless  the  proceedings  are 
of  an  absolutely  scandalous,  blasphemous,  or  indecent 
nature  (a). 

The  statements  of  a  witness  in  a  court  of  justice  are 
absolutely  privileged,  and  this  even  although  the  wit- 
ness goes  somewhat  beyond  what  he  was  asked.  That 
it  is  so  is  well  shown  by  the  very  recent  case  of  Seaman 
V.  Netherdiff  (6),  which  came  before  the  court  in  Jane  of 


(x)  Pattison  v.  Jones,  8  B.  &  C.  578. 
(y)  See  Starkie  on  Slander  and  Libel,  518. 
(z)  Ibid. 

(rt)  Ibid.  214,  218,  219. 

(6)  See  a  short  note  of  the  case,  I-.aw  Journal  Reports  of  Cases,  Ist  July, 
1876,  p.  148. 
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the  present  year  (1876),  and  is  not  yet  fully  reported. 
The  £Ekcts  in  that  case  were  as  follows :  The  plaintiff 
was  a  solicitor,  and  had  attested  a  will,  which  was 
afterwards  called  in  question  in  the  Probate  Court. 
The  defendant,  who  was  an  expert  in  matters  of  writing, 
gave  it  as  his  evidence  that  the  testator's  signature 
was  not  genuine,  but  the  jury  found  in  favour  of  the 
will.  Soon  afterwards  the  defendant  was  engaged  in 
another  case  as  an  expert,  and  on  being  cross-examined 
as  to  his  evidence  in  the  will  case,  he  added,  as  a 
gratuitous  statement,  "  I  believe  that  will  to  be  a  rank 
forgery,  and  shall  believe  so  to  the  day  of  my  death." 
This  was  the  defamation  complained  of,  but  the  Court 
decided  that  the  words  fell  within  this  class  of  privi- 
leged communications,  as  being  words  spoken  in  the 
course  of  evidence ;  and  Lord  Coleridge,  in  giving  judg- 
ment in  favour  of  the  defendant,  said  that  the  "  cross- 
examining  counsel,  by  stopping,  could  not  take  away  the 
defendant's  right  to  answer ;  and  he  had  a  right  to  add 
the  further  statement  that,  notwithstanding,  he  still 
believed  the  will  to  be  a  forgery,  the  words  being 
relevant,  as  the  counsel  had  challenged  the  defendant's 
character,  which  he  had  a  right  to  vindicate." 

And  with  regard  to  what  will  be  a  court,  so  as  to  Dawkins  ▼. 
render  a  witness  not  liable  for  his  statements,  it  may  ^'^^  Sokcby, 
be  noticed  that  it  has  been  decided  that  a  court  of  in- 
quiry instituted  by  the  commander-in-chief  of  the  army, 
under  the  Articles  of  War,  to  inquire  into  a  complaint 
made  by  an  officer  of  the  army,  is  such  a  court,  and 
therefore  that  statements,  whether  oral  or  written, 
made  by  an  officer  summoned  to  attend  before  such 
court,  are  absolutely  privileged,  even  although  made 
mold  fide  and  with  actual  malice,  and  without  reason- 
able and  probable  cause  (c). 

In  many  cases  of  what  are  alleged  to  be  privileged  it  is  for  the 

judge  to  decide 


(c)  Dawkins  v.  Lord  Rokcby,  L.  R.  8  Q.  B.  255. 
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whether  a 
particalar 
matter  is 
pririleged. 


Manj  cases 
that  would  on 
their  faces 
appear  to  be 
priril^ed 
maj  yet  on 
particular 
fiuTts  not  be. 


communications,  on  the  ground  of  moral  or  social  duty, 
it  is  often  a  difficult  matter  to  decide  whether  or  not 
the  matter  shall  be  admitted  to  be  such  a  duty  as  to 
render  the  communication  priyileged ;  in  all  such  cases 
it  is  for  the  judge  to  decide  whether  the  principle  can 
be  applied  to  the  particular  case  (e2). 

In  any  case  of  priyileged  communication,  however,  it 
is  open  to  the  plaintiff  to  show  that,  notwithstanding 
that  the  communication  would  ordinarily  be  privileged, 
yet  that  the  plaintiff  has  been  guilty  of  actual  malice, 
i.e.,  malice  in  fact  (e).  Thus,  it  has  been  pointed  out 
that  a  master  is  privileged  in  giving  a  character  to  his 
servant,  but  yet,  if  he  knowingly  gives  a  false  character, 
here  there  is  actual  malice,  and  there  cannot  possibly 
be  any  privilege. 


The  trnth  of 
a  libel  affords 
a  complete 
answer  in  a 
ciril  action. 


Effect  of  the 
truth  of  a 
libel  in  a 
criminal 
prosecution 
for  it. 


The  truth  of  a  libellous  imputation  affords  a  com* 
pleie  answer  to  any  action  for  damages,  because  the 
action  is  brought  by  the  plaintiff  to  free  his  character 
from  such  imputation,  which  he  cannot  be  entitled  to 
do  if  the  imputation  is  actually  true  (/) ;  and  where 
the  truth  of  the  imputation  is  not  thoroughly  and 
strictly  proved,  but  it  is  substantially  or  to  a  great 
extent,  this,  though  not  sufficient  to  form  a  defence,  may 
go  in  mitigation  of  damages  (ff).  Libel  is,  however, 
punishable,  not  only  civilly  but  also  criminally,  by  in- 
dictment or  information  ;  and  in  a  criminal  prosecuticm 
the  truth  of  the  libel  was  formerly  no  defence,  for  the 
object  of  a  criminal  prosecution  is  to  a  great  extent 
the  preservation  of  the  public  peace  and  good  order, 
which  cannot  be  maintained  if  one  man  is  allowed  to 
publish  of  another  everything  that  may  chance  to  be 
true  of  that  person,  so  that,  whether  true  or  false,  the 


(d)  Per  Erie,  C.J.,  in  WhUeley  v.  AdamSy  15  C.  B.  (N.S.)  418. 
le)  Wright  v.  WoodgaU,  2  C.  M.  &  R.  573.     As  to  malice  in  fact,  see 
ante,  p.  301. 

(/)  Starkie  on  Slander  and  Libel,  72. 
(g)  Chalmers  v.  Shackell,  6  C.  &  P.  475. 
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impntation  may  have  equally  mischieyous  results,  and 
consequently  be  equally  a  public  wrong  (h).  This  state 
of  the  law  is,  however,  now  to  a  considerable  extent  6  &  7  Vict. 
altered,  it  having  been  provided  that  the  truth  of  a  *^  ^^'  *•  ^• 
libel  shall  form  a  defence  to  a  criminal  prosecution  if 
it  is  also  for  the  public  benefit  that  the  matters  com- 
plained of  should  be  published  (f). 

The  Act  last  referred  to  (k)  also  contains  two  other  Prorision  of 
important  provisions  on  the  subject  of  libel.     The  first  ^  gg  J\^ 
of  such  provisions  is  that  in  any  action  for  defama-  apology  genc- 
tion  it  shall  be  lawful  for  the  defendant  (after  notice  **  ^' 
in   writing  of  his   intention  so  to  do   duly   given   to 
the  plaintiff  at  the  time   of  filing  or  delivering  the 
plea  (I)  in  such  action)  to  give  in  evidence,  in  mitiga- 
tion of  damages,  that  he  made  or  offered  an  apology  to 
the  plaintiff  for  such  defamation  before  the  commence- 
ment of  the  action,  or  so  soon  afterwards  as  he  had  an 
opportunity  of  doing  so,  in  case  the  action  shall  have 
been  commenced  before  there  was  an  opportunity  of 
making  or  offering  such  apology  (m). 

The  other  of  such  provisions  is  that  in  an    action  Provision  of 
for  a  libel  contained  in  any  public  newspaper  or  other  ^  ^^^^  ^^l' 
periodical  publication,   it    shall   be  competent   to   thelibeiina 
jdefendant  to  plead  that  such  libel  was  inserted  therein  ^^  *^  ^^^ 
without  actual  malice  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or,  at 
the  earliest  opportunity  afterwards,  he  has  inserted  in 
such  newspaper  or  other  periodical  publication  a  full 
apology  for  the  said  libel,  or  if  such    newspaper  or 
other  periodical  publication  shall   be  ordinarily  pub- 
lished at  intervals  exceeding  one  week,  that  he  has 
offered  to  publish  the  said  apology  in  any  newspaper 


(A)  See  Starkie  on  Slander  and  Libel,  72,  73. 

(i)  6  &  7  Vict.  c.  96,  8.  6. 

(A)  6  &  7  Vict.  c.  96. 

(/)  Since  the  Judicature  Act,  1873,  statement  of  defence. 

(m)  Sect.  1. 
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or  other  periodical  publication  to  be  selected  by  the 
plaintiff  in  snch  action ;  and  that  every  snch  defen- 
dant shall  upon  filing  such  plea  (n)  be  at  liberty  to 
pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such 
libel  (o).  This  latter  provision  is  not,  however,  now  of 
the  importance  it  formerly  was,  as  under  the  Judi- 
cature Act,  1875,  money  may  be  paid  into  court  in  all 
actions  (p). 

An  action  for        An  actiou  of  libel  may  be  brought  at  any  time  within 
brought  witwn  six  years  of  pubUcation  thereof  (y). 

six  years. 

If  a  person,  to  whom  a  libel  is  published,  in  his  turn 
publishes  it  again,  he  is  liable  in  respect  of  it,  as  well 
as  the  original  libeller  (r). 

Definition  of        Slander  may  be  defined  as  the  malicious  defamation 

*    ®^*  of  another  person,  not  in  writing,  but  simply  by  word 

of  mouth  (a).     For  ordinary  slander  the  only  remedy 

of   the   person   slandered   is   to   bring   an   action   for 

damages,  for  the  injury  done  to  him  is  not  so  great  as 

by  libel,  which,  being  in  writing  or  the  like,  is  more 

lasting  and  permanent  in  its    nature,  while   slander, 

being  but  by  word  of  mouth,  is,  from  its  very  nature, 

Cases  in  which  fleeting  ;  but  in  some  exceptional  cases  of  slander,  e.g.^ 

a  cnrainnl        where  the  words  used  are  seditious,  crossly  immoral 

prosecution  'o.^ 

will  lie  for       or  blasphemous,  or    addressed    to  a  magistrate   with 

slander.  reference  to  his  duties  or  whilst  he  is  performing  his 

duties,  or  uttered  as  a  challenge  to  fight  a  duel  or  to 

provoke  such  a  challenge,  a  criminal  prosecution  will 

lie  (0. 


(n)  See  note  (/)  on  previous  page, 
(o)  6  &  7  Vict.  c.  96,  s.  2. 
(/>)  38  k  39  Vict.  c.  77,  Ord.  xxx,  r,  1. 
(g)  21  Jac.  1,  c.  16,  s.  3. 

(r)  McPherson  v.  Daniels,  10  B.  &  C.  273 ;   Tidman  v.  Ainslk,  10  Ex. 
63. 

(s)  For  various  definitions  of  slander,  see  Starkie  on  Slander  and  Libel,  3. 
(Jt)  See  Starkie  on  Slander  and  Libel,  95. 
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Ab  to  what  words  will  be  snflScient  to  enable  a  person  instances  of 
to  maintain  an  action  of  slander,  may  be  instanced  ^^^^*^^^' 
words  imputing  a  crime  to  any  one,  as  generally  that 
he  is  a  thief,  or  particularly  that  he  has  committed  such 
and  such  a  wrongful  act,  but  it  is  not  necessary  that  the 
words  used  should  be  so  extreme  as  that,  and  generally 
speaking  any  defamatory  words  causing  damage  will 
give  rise  to  the  action.  On  the  other  hand,  there  are 
many  cases  of  words  merely  spoken  which  confer  no 
right  of  action,  although  had  they  been  written  they 
would  have  (u).  Words  made  use  of  charging  another 
with  having  evil  desires  and  inclinations,  but  not 
stating  that  they  have  been  brought  into  action,  are 
not  actionable  (a;),  but  if  they  go  beyond  that,  and 
charge  another  with  actually  having  evil  principles, 
then  it  seems  they  are  (if). 

The  facts  to  be  proved  in  an  action  of  slander  will  Facts  to  be 
generally  be  three,  viz.,  1.  The  uttering  of  the  slaii- acti^^fw*" 
derous  words.     2.  The  malice  of  the  defendant ;  and  slander. 
3.  The  damages  caused  to  the  plaintiff. 

The  first  matter  will  involve  the  point  of  whether  or  What  words 
not  the  words  are  really  defamatory ;  and  to  render  ^^l^  ^^^^' 
them  so  they  must  be  such  that  if  not  the  whole  world, 
at  any  rate  some  persons  would  have  taken  them 
in  a  defamatory  sense  (2;).  The  question  as  to  the 
meaning  of  the  words  used  is, — in  what  sense  did  the 
person  uttering  them  mean  them  to  be  understood?  (a) 
But  although  words,  if  they  stood  by  themselves,  might 
be  defamatory  and  actionable,  yet  it  is  quite  possible 
that  they  may  be  controlled  by  other  words  made  use 
of  at  the  same  time,  so  as  to  prevent  them  having  the 


(«)  P Anson  v.  Stfiart,  1  T.  R.  748. 
(x)  Harrison  r.  Strattony  4  Esp.  218. 
(y)  Prince  v.  Howe^  1  Bro.  P.  C.  64. 
(^)  Ante,  pp.  304,  305. 
\(i)  Read  v.  Ambridge,  6  C.  &  P.  308. 
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ordinary  nsnal  and  primary  meaning  that  they  other* 
wise  would  have  had  (b). 


The  malice 


The  malice  that  is  required  is  only  malice  in  a  legal 
oX^^Hce  in  senso,  which  will  be  implied  if  the  uttering  of  the 
defamatory  words  is  proved  (e). 


o 
law. 


Special  damage  We  have  stated  that  the  third  essential  of  proof  in 
Til  ^ctu>7^  *^^  actions  of  slander  will  be  the  damages  caused  by 
for  slander,  the  defamatory  words,  for  generally  speaking,  unless 
the  slander  has  been  productive  of  damage,  no  action 
lies,  in  which  respect  slander  differs  from  libel,  for  in 
the  former  we  have  pointed  out  that  the  plaintiff  will 
at  any  rate  be  entitled  to  a  nominal  verdict,  although 
he  may  not  give  one  atom  of  evidence  that  the  libel  has 
caused  him  any  injury  (d).  In  some  few  cases  this 
is  also  so  in  slander,  and  such  words  are  said  to  be 
words  actionable  in  themselves,  and  they  are  as  fol- 
lows (e) : 


Except  in 
three  cases. 


1.  Impnting 
an  indictable 
offence. 


2.  Imputing 
a  contagious 
disorder. 


1.  Where  an  indictable  offence,  or  actual  conviction 
thereof,  is  imputed,  and  it  is  not  necessary  that  the 
crime  should  be  technically  described,  any  words  by 
which  it  would  ordinarily  be  understood  are  suffi- 
cient (/) ;  nor  is  it  necessary  to  particularly  specify 
any  crime,  it  is  sufficient  if  a  person  says  he  has  a  right 
to  have  another  punished  (g).  General  terms  of  abuse, 
such  as  rogue,  rascal,  scoundrel,  &c.,  are  not  words 
actionable  in  themselves,  for  they  do  not  impute  any 
precise  and  definite  offence  punishable  in  the  courts  of 
justice  (A). 

2.  Where  the  words  used  impute  to  the  defendant  a 


(6)  Shipley  v.  Todhunterj  7  C.  &  P.  680. 

(c)  As  to  mnlice  in  fact  and  malice  in  law,  see  ante,  p.  301. 

((/)  Ante,  pp.  303,  304. 

(c)  See  Stark ie  on  Slander  and  Libel,  98. 

(/)  Coleman  v.  Godwin,  3  Doug.  90. 

((/)  Francis  v.  RoosCy  3  M.  &  W.  191. 

(A)  Stark  ie  on  Slander  and  Libel,  102,  103. 
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contagions  or  infections  disorder,  which  may  have  the 
effect  of  exclnding  him  from  society  (f ),  e.g ,  the  leprosy 
or  the  itch.  It  is  not,  however,  sufficient  to  say  that  a 
person  has  at  some  past  time  had  such  a  disorder  (i). 

3.  Where  the  words  used  impute  to  the  defendant  some  3.  imputing 
incompetence  in  his  office,  trade,  profession,  or  calling,  1^3^'* 
or  tend  to  injure  or  prejudicially  affect  him  therein  (Z).  profession,  or 
Thus,  words  imputing  to  a  solicitor  in  any  way  that  *"^**  oyroe^t. 
he  is  a  knave  (m),  or  that  he  deserves  to  be  struck  off 
the  rolls  (n),  come  within  this  category.     So,  also,  to 
say  of  a  doctor  that  none  of  the  other  medical  men  in 
the  town  will  meet  with  him,  is  in  itself  actionable  (o), 
and  BO  are  words  imputing  indigent  circumstances  to  a 
banker  (p).     The  great  criterion  to  ascertain  whether 
or  not  words  do  come  within  this  heading  is,  do  they 
directly  touch  or  affect  the  plaintiff  in  his  office,  trade, 
profession,  or  calling  ?  if  they  do,  then  they  are  action- 
able in  themselves  (j^). 

To  render  words  actionable  in  themselves  as  coming 
within  this  third  class,  it  matters  not  how  humble  the 
calling  or  employment  of  the  plaintiff  may  be;  thus, 
menial  servants  have  been  held  entitled  to  maintain  an 
action  for  words  spoken  against  them  in  their  employ- 
ment without  any  proof  of  special  damage  (r). 

It  is    only   important    to    prove   that  words  come  Proof  of  special 

damages,  how- 
" ever,  always 

(•)  Starkie  on  Slander  and  Libel,  142.  given  when 

(A)  Cardake  v.  Alapledjram,  2  T.  R.  473.  possible,  for 

(0  Starkie  on  Slander  and  Libel,  145.  ^'^J  **^e  ^\ 

(m)  Day  v.  Bulier,  3  Wils.  69.  enhancing  the 

(n)  Per  Kenyon,  C.J.,  PhUlips  v.  JanseUy  2  Esp.  624.  damages, 

(o)  Southee  v.  Denny,  1  Ex.  196. 
(j?)  Robinson  v.  Marchant,  7  Q.  B.  918. 
(9)  Starkie  on  Slander  and  Libel,  154. 

(r)  Connors  v.  Justice,  13  Ir.  C.  L.  R.  451.  In  addition  to  the  three 
cases  given  above  in  which  an  action  of  slander  may  be  maintained  with- 
out proof  of  special  damage,  it  may  be  mentioned  that  calling  a  woman  a 
whore,  or  otherwise  imputing  unchastity  to  her,  is  by  itself  actionable  in 
the  city  of  London  courts ;  and  so  calling  a  woman  a  strumpet  in  the  city 
of  Bristol  is  actionable  there  by  the  custom  of  the  place  (see  Fisher's 
C.  L.  Digest  (tit.  "  Defamation  "),  3061,  3062). 
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The  truth  of 
slander  is  an 
answer  to  an 
action  for  it. 


within  one  of  these  three  classes  when  special  damage 
cannot  be  proved ;  and,  of  course,  snch  proof  is  always, 
when  possible,  given  for  the  purpose  of  enhancing  the 
amount  of  the  damages. 

The  truth  of  slanderous  matter  will  form  a  perfect 
defence  to  any  action  in  respect  of  it  on  the  like 
principle  that,  as  has  been  stated  (a),  the  truth  of  a 
libel  may  be  set  up  as  a  defence  to  an  action  for 
damages.  This  point  is  extremely  well  put  in  Mr. 
Starkie's  work  on  Slander  and  Libel  (t),  as  follows : 
^*  It  is  essential  to  the  claim  for  damages  that  the  im- 
putation should  be  false;  for,  as  in  point  of  natural 
justice  and  equity,  no  one  can  possibly  have  any  claim 
or  title  to  a  false  character,  so  also  would  it  be  contrary 
to  the  principles  of  public  policy  and  convenience  to 
permit  a  man  to  make  gain  of  the  loss  of  that  reputa- 
tion which  he  had  forfeited  by  his  misconduct.  In/oro 
conscientim  it  is  no  excuse  that  the  slander  is  true; 
but  in  compassion  to  men's  infirmities,  and  because  if 
the  words  spoken  are  true,  the  individual  of  whom 
they  are  spoken  cannot  justly  complain  of  any  injury, 
the  law  allows  the  truth  of  the  words  to  be  a  justifi- 
cation in  an  action  for  slander." 


The  principle 
of  privileged 
communica- 
tions applies 
equally  to 
cases  of 
slander. 

Fcandalum 
magnaitun. 


The  remarks  that  have  been  made  under  the  head  of 
libel  on  the  subject  of  privileged  communications  apply 
equally  to  cases  of  slander  (u). 

A  special  and  peculiar  kind  of  defamation  occurs  in 
what  is  called  scandalum  rnoffncUum,  of  which  it  is  sufii- 
cient  to  say  that  it  consists  in  the  spreading  of  false 
reports  against  peers  and  certain  other  great  officers 
of  the  realm,  and  that  it  is  subjected  to  peculiar 
punishments  by  various  ancient  statutes  (w). 


(a)  Ante,  p.  310. 

(0  Pp.  97,  98. 

(m)  See  ante,  pp.  306-310. 

(m?)  See  Brown's  Uw  Diet.  321. 
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An  action  of  slander  may  be  brought  at  any  time  An  action  of 
within  two  years  after  the  uttering  of  it  («).  jlTbtugh^ 

within  two 

A  person  repeating  a  slander  uttered  by  another  ^®*"* 
renders  himself  liable  in  respect  of  it,  and  cannot  in  re^lthig  a 
any  way  discharge  himself  by  giving  up  the  name  of  jjanjier  is 
the  author  or  first  utterer  of  it,  for  both  are  liable  (y).  were  the 

utterer  of  it. 


The  differences  between  libel  and  slander  have  ap-  Differences 

between  lib 
and  slander. 


peared  in  discussing  respectively  each  of  those  torts,  ^^^««"  ^»^^ 


and  all  that  is  therefore  necessary  under  this  third 
heading  is  to  summarise  those  differences.  They  are 
as  follows  : 

1.  There  is  the  difference  in  the  very  nature  of  the 
two  torts  which  appears  from  their  two  definitions  (z), 

2.  Libel,  from  its  nature,  is  of  a  more  lasting,  ani 
slander  of  a  more  fleeting  character,  so  that  libel  is  a 
tort  of  a  more  serious  nature  than  is  slander  (a). 

3.  It  is  not  essential  to  prove  special  damage  in  an 
action  of  libel  (Jb),  but  it  is  in  slander,  except  in  three 
cases  (e). 

4.  Libel  is  punishable  both  civilly  and  criminally: 
but  slander,  generally  speaking,  only  civilly  (d). 

5.  Libel  is  by  statute  barred  after  six,  but  slander 
after  two,  years  (e). 


(x)  21  Jac.  1,  c.  16,  8.  3.  As  to  the  construction  pat  upon  this  pro- 
vision, see  Starkie  on  Slander  and  Libel,  390. 

(y)  McPheraon  v.  Daniels,  10  B.  &  C.  273 ;  Tidman  v.  Ainsiie,  10 
Ex.  63. 

(«)  Ante,  pp.  303,  312. 

(a)  Ante,  p.  312. 

(6)  Ante,  p.  303. 

(c)  Ante,  p.  314,  where  these  three  cases  arc  given. 

\d)  Ante,  pp.  310,  312. 

{e)  Ante,  p.  310,  and  snpra. 
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V.  Seduction 
and  loss  of 
services. 


^'  An  action  of  seduction  is  in  our  law  founded  upon 
a  fiction — the  basis  of  this  action  when  brought  even 
by  a  father,  to  recover  damages  for  the  seduction  of 
his  daughter,  having  been  uniformly  placed  from  the 
earliest  times,  not  upon  the  seduction  itself,  which  is 
the  wrongful  act  of  the  defendant,  but  upon  the  loss  of 
service  of  the  daughter,  in  which  service  the  parent  is 
supposed  to  have  a  legal  right  or  interest.  It  has, 
accordingly,  always  been  held  that  in  an  action  for 
seduction  loss  of  service  must  be  alleged  and  must  be 
proved  at  the  trial,  or  the  plaintiff  will  fail,  notwith- 
standing the  production  of  evidence  conclusive  as  regards 
the  guilt  of  the  defendant ;  for  the  wrong  done  by  his 
act  the  law  does  not  esteem  per  se  as  an  injwriay 
using  that  word  in  its  strict  sense,  but  merely  as 
damnvm  sine  injwria^  for  which  consequently  an  action 
wUl  not  He  "  (/). 


for  the  loss  of 
service. 


The  action  of  The  foregoing  quotation  shows  lucidly  enough  the 
n^t^forThe*  mature  of  the  action  commonly  called  an  action  of 
seduction,  but  scductiou.  From  it  the  student  will  carefully  observe 
that  although  the  action  is  said  to  be  ''  for  seduction," 
yet  this  is  not  strictly  correct ;  it  is  really  for  the  loss 
of  service  that  ensues  from  the  antecedent  act  of  seduc- 
tion, and  is  therefore  so  called,  for  a  parent  or  other 
person  has  no  remedy  because  his  daughter  or  other 
relative  has  been  seduced  (g\  This  may  have  injured 
him  substantially  in  his  position  or  in  his  feelings,  yet 
it  is  not  what  the  law  considers  as  a  legal  injury,  but 
constitutes  an  instance  of  the  rule — before  endeavoured 
to  be  explained — that  damnum  sine  injuria  will  not  be 
sufficient  to  enable  a  person  to  maintain  an  action. 


The  seduced  Again,  a  womau  cannot  herself  maintain  any  action 

person  cannot  j     j-egp^ct  of  her  owu  soduction,  for  she  has  been  a 

maintain  an  *^ ,                                                         ' 

action  of  Consenting  party  to  the  tort,  and  the  maxim  of  our 

seduction,  for 

the  maxim  is  

Volenti  tion  fit  ^-^-.         ,>-,         «rtrt«»Aj               ....                         . 

injuria,  (/)  B*"^™  »  Corns.  82,  83.     As  to  damnum  sine  mjuna,  see  ante,  p.  4. 

(ff)  Sathcrtpoite  v.  Duerstj  5  East,  47 n. 
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law.  Volenti  rum  fit  injuria,  deprives  her  of  any  remedy 
she  might  bnt  for  its  existence  have  had  {h). 

Did  the  law  stay  here  there  would,  of  course,  be  no  The  fiction 
remedy  for  the  tortious  act  of  seduction,  but — as  stated  g^jon^of  *^  "^ 
at  the  commencement  of  our  subject — this  action  is,  in  seduction  is 
our  law,  founded  upon  a  fiction,  this  fiction  being  that,  "**° 
although  the  person  seduced  cannot  maintain  any  action, 
nor  can  a  parent  in  his  character  of  parent,  yet  any 
person  whether  parent  or  not,  between  whom  and  the 
seduced  party  the  relationship  of  master  and  servant 
exists,  may  sue  for  the  loss  of  service  that  ensues  from 
the  pregnancy  and  illness  consequent  on  the  seduction, 
whereby  the  person  is  deprived  of  the  services  that 
should  have  been  rendered  to  him,  and  to  which  he  was 
entitled  (t). 

This  action,  therefore,  can  be  maintained  by  a  person  The  osaai  cases 
who  is  purely  and  simply  a  master,  but  this  is  not  the  ourcl)"^^  we 
usual  class  of  cases  that  occur,  for  in  such  cases,  practi-  when  a  parent 
cally,  the  damages  the  master  would  recover  would  be  ®^^' 
but  small.    Actions  of  seduction  usually  occurring  in 
our  courts,  are,  where  a  parent  or  other  person  sues 
for  the  seduction  and  consequent  loss  of  service  to  him 
of  his  daughter  or  other  relative ;   and  here,  though 
technically  he  has  to  make  out  a  state  of  service  as  ex- 
isting between  himself  and  the  seduced  person,  yet  this 
being  made  out  technically,  substantial  damages  may 
be  given  to  the  plaintiff  very  far  beyond  any  real  injury 
done  by  the  loss  of  service,  but  as  a  solatium  to  the  feel- 
ings of  the  plaintiff,  and  increased  in  amount  according 
to   the   conduct  of  the  seducer.     The  jury,  also,  un- The  jury  in 
doubtedly,  in  most  cases  of  seduction,  look  to  the  fact  g^*ct\on^^ 
that,   although   the   action   is   nominally   for  loss  of  generally  look 
service,  yet,  substantially,  or  probably,  it  is  chiefly  for  [^l  obj^ct*^^" 
the  benefit  of  the  seduced  herself,  it  being  at  any  rate,  the  action. 


(K)  See  Broom's  Legal  Maxims,  265. 
(0  Addison  on  Tort>,  907,  908. 
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Points  to  be 
proved  in  an 
action  of 
seduction. 


the  only  means  she  has  of  obtaining  snch  remedy  from 
the  seducer  (k). 

In  every  action  of  seduction  the  points  to  be  proved 
will  be  three,  viz. : 

1.  The  fact  of  the  seduction  and  consequent  illness 
and  loss  of  service. 


What  will 
constitute  the 
position  of 
master  and 
servant  to 
enable  a 
person  to  sue 
in  this  action. 


2.  That  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  the  party  seduced ;  and 

3.  The  damage  sustained. 

With  reference  to  the  first  and  third  points,  it  has 
already  been  pointed  out  that  it  is  not  the  actual  act 
of  seduction  which  really  gives  rise  to  the  action,  but 
the  illness  and  loss  of  service,  and  that  the  jury  have  a 
very  wide  discretion  in  awarding  damages.  The  second 
point  remains  as  to  what  will  be  sufficient  proof  of  the 
relationship  of  master  and  servant,  and  as — as  has  also 
been  pointed  out — it  is  not  in  simple  cases  of  ordinary 
service  that  the  action  is  usually  brought,  but  in  cases 
of  parent  and  child,  in  which  it  is  wanted  to  establish  a 
technical  service,  it  is  sometimes  not  easy  of  determi- 
nation whether  or  not  that  relationship  can  be  said  to 
exist. 


It  is  not  neces-  It  is  not  at  all  neccssary  to  show  that  the  seduced 
thS  the  *^**^  ^*^  actually  employed  in  a  regular  routine  of  duty  (Z), 
seduced  was  in  for  "  vcrv  slight  evideucc  of  actual  service,  such  as 
"u^iTof"  "lilting  cows,  making  tea,  nursing  children,  ^iU  suffice 
to  prove  the  fact  of  actual  service.  And  where  a 
daughter  is  shown  to  have  been  living  with  her  father 

at  the  time  of  the  seduction,  forming  part  of  his  family, 


service. 


(A)  Except  indeed  a  bastardy  summons  for  the  maintenance  of  the  child, 
as  to  which  see  35  &  36  Vict.  c.  65. 

(0  See  Griffiths  v.  Teetgen,  15  C.  B.  344 ;  Torrenoe  v.  Gibbins,  5  Q.  B. 
297  ;  Bisi  v.  FauXj  32  L.  J.  (Q.B.)  386. 
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and  liable  to  his  control  and  demand,  service  will  be 
presmned,  and  proof  of  acts  of  actual  service  will  be 
unnecessary"  (w). 

And  this  relationship  of  master  and  servant  mnst  be  The  relation- 
shown  to  have  existed  not  only  at  the  time  of  the  J^^Jf^^"^*' 
illness  and  loss  of  service,  bnt  also  at  the  time  of  the  m^t  have 
sednction  (n),  upon  the  principle  that  a  master  taking  a  l^^  ^f  the  ^ 
servant  who  has  already  been  seduced,  takes  her  with  wdnction. 
the  injury  already  done — it  is  not  an  injury  committed 
during  the  time  of  his  rights  over  her. 

The  fact  of  the   seduced  party  being  a  married  An  action  may 
woman  does  not  prevent  the  action,  for,  provided  she  for™hr»SSc5 
is  living  with  and  serving  her  parent  or  other  the  per-  tion  of  a 
son  who  brings  the  action,  without  any  interference  on  ™*^ 
the  part  of  the  husband,  the  plaintiff's  rights  are  just 
the  same  as  if  she  were  not  married  (o).    But  if  a 
daughter  is  in  a  house  of  her  own,  the  fact  of  her  father 
being  there  with  her  consent  cannot  confer  on  him  any 
right  of  action  {p),  and  if  she  is  away  in  actual  service 
to  some  third  person,  but  comes  home  occasionally,  and 
then  renders  services,  this  cannot  give  the  parent  any 
right  to  bring  the  action  (s) ;  but  if  she  is  generally  at 
home,  and  simply  away  making  a  temporary  visit  when 
the  seduction  or  the  illness  occurs,  here  the  parent  has 
his  right  of  action,  because  he  has  a  right  to  call  for 
her  service  (r). 


woman. 


If  the  person  seduced  is  actually  and  substantially  in  Effect  of  a 
the  service  of  her  seducer  when  the  seduction  takes  ?!®rj*°  ^£ 

in  the  semce 
of  her  seducer. 

(m)  Addison  on  Torts,  912  ;  and  as  to  the  latter  statement  in  the  text, 
see  ifaunder  v.  VenUj  M.  &  W.  323  ;  Jones  v.  Browtiy  1  Esp.  217 ;  Fores 
V.  WUson^  1  Peake,  77  ;  and  per  CJoleridge,  J.,  Torrence  v.  GibfnnSj  5  Q.  B. 
300. 

(n)  Davies  v.  WUliams,  10  Q.  B.  729. 

(o)  Harper  v,  Luffkins,  7  B.  &  C.  387. 

(p)  Manley  v.  Field,  29  L.  J.  (C.P.)  79. 

(7)  Thompson  v.  Ross,  29  L.  J.  (Ex.)  1. 

(r)  Onffiths  V.  Teetgen,  15  C.  B.  344. 

y 
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place,  no  one  will  have  any  right  to  maintain  the  action, 
unless  indeed,  the  girl  has  been  fraudulently  lured 
away  from  her  home,  and  thus  taken  into  serrice  for  the 
purpose  of  seduction,  in  which  case  the  parent,  or  person 
standing  in  loco  parerUis,  will  still  have  his  remedy, 
because  such  a  fraudulently  arranged  service  does  not 
put  an  end  to  the  relationship  of  master  and  servant 
that  before  existed.  In  all  such  cases  it  will  always  be 
a  question  for  the  jury,  whether  there  was  a  hanafde 
service  between  the  girl  and  the  defendant  (if  there 
was  a  hand  fide  service,  the  verdict  must  be  for  the  de- 
fendant), or  whether  the  service  was  arranged  simply 
and  expressly  for  the  purposes  of,  and  with  a  view  to 
the  accomplishment  of  the  seduction  (if  it  was  so 
arranged,  the  plaintiff  will  still  be  entitled  to  a  verdict, 
notwithstanding  such  services  (s)  ). 

If  the  plaintiff  It  will  always  be  a  good  defence  to  an  action  of  this 
o^duct^"  kind,  that  the  plaintiff  has  by  his  own  conduct  brought 
brought  about  about  the  cvil  he  complains  of,  e.g.,  if  he  has  encouraged 
he^cannot****'^'  any  improper  intimacy  between  the  parties,  or  has  in- 
maintain  an     troduccd  the  pcrsou  seduced  to,  or  encouraged  her 

action  for  it.  •    .  •  j  i  i»     i_  i  i 

acquaintance  with,  persons  of  a  known  loose,  dangerous, 
or  immoral  character  (/). 

It  is  a  good  If  a  defendant  proves  that,   although  he  was  the 

defeSdInrto  B^ducer,  yet  he  was  not  the  father  of  the  child  of  which 
show  that  he    she  was  delivered,  no  action  lies  against  him  (u). 

was  not  the 
father  of  the 

seduced's  There  are  also  cases  in  which  an  action  can  be 

An  action  for  niaintaiucd  for  loss  of  services  arising  quite  otherwise 
lossofserrices  than  by  seductiou,  for  "every  person  who  knowingly 
tiSi^^Tte  *^^  designedly  interrupts  the  relation  subsisting  be- 
irrespectiye  of  tweeu  master  and  servant  by  procuring  the  servant  to 

seduction. 


{a)  See  Addison  on  Torts,  909,  and  remarks  of  Abbott,  C.J.,  in  Speight 
y.  Olivrtra^  2  Stark.  495,  there  quoted  and  referred  to. 

(t)  See,  as  an  instance  of  this,  Reddie  v.  Scodt^  1  Peake,  316. 
(tt)  Eager  v.  Qrimwood,  16  L.  J.  (Ex.)  236. 
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depart  from  the  master's  service,  or  by  harbouring  him 
and  keeping  him  as  servant  after  he  has  quitted  his  place 
and  during  the  stipulated  period  of  service,  whereby 
the  master  is  injured,  commits  a  wrongful  act,  for 
which  he  is  responsible  in  damages  "  (x).  Thus,  in  the 
case  of  Lundey  v.  Oye  (y),  the  plaintiff  alleged  in  his  LwnUy  ▼. 
declaration  that  he  was  lessee  and  manager  of  the  ^^' 
Queen's  Theatre,  and  that  he  had  agreed  with  one 
Johanna  Wagner  to  perform  in  his  theatre  for  a  certain 
time,  with  a  condition  that  she  should  not  sing  or  use 
her  talents  elsewhere  during  the  term,  without  the 
plaintijBTs  consent  in  writing.  That  the  defendant, 
knowing  these  facts,  and  maliciously  intending  to  injure 
the  plaintiff  as  lessee  and  manager  of  the  theatre,  whilst 
the  agreement  with  Wagner  was  in  force,  and  before 
the  expiration  of  the  term,  enticed  and  procured  her 
to  refuse  to  perform,  by  means  of  which  enticement 
and  procurement  of  the  defendant,  Wagner  wrongfully 
refused  and  did  not  perform  during  the  term.  On  de- 
murrer, the  court  held  that  this  showed  a  good  cause 
of  action  for  the  plaintiff,  and  that  an  action  lies  for 
maliciously  procuring  a  breach  of  a  contract  to  give 
exclusive  personal  service  for  a  time  certain,  equally 
whether  the  employment  has  commenced  or  is  only  in 
fieri,  provided  the  procurement  be  during  the  sub- 
sistence of  the  contract  and  produces  damage,  and  that 
to  sustain  such  an  action  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  rela- 
tion of  master  and  servant. 


(x)  Addison  on  Torts,  906. 
(y)  2  Ell.  &  B.  224. 


Y  2 
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CHAPTER  VI. 


OF  TORTS  ABISIKa  PEGULIABLY  FROM  KEOUGENCB. 


of  negligence 
have  inciden- 
tally been 
treated  of  in 
prior  pages. 


Many  matters  Ik  the  foregoing  pages  many  matters  depending  on 
negligence  have  incidentally  been  touched  on,  as  for 
instance,  particularly  in  the  chapter  on  Bailments,  and 
therein  of  Common  Carriers,  which  subject  mostly  in- 
Yolves  negligent  breaches  of  duties  on  the  part  of  the 
bailee  (a).  The  object  of  the  present  chapter  is  to 
treat  particularly  of  the  subject  of  Negligence,  intro- 
ducing some  matters  that  have  been  before  casually 
mentioned,  and  some  that  have  not  been  treated  of  at 
all. 


There  must 
always  be 
some  obliga- 
tion on  the 
part  of  the 
negligent 
person  to  use 
care. 

What  is  to  be 
considered 
negligence  is  a 
question  of  fact 
for  a  jury. 


Negligence  producing  damage  to  another  is  in  all 
cases  a  ground  of  action  to  the  party  suffering  thereby, 
provided  there  is  some  obligation  on  the  part  of  the 
negligent  person  to  use  care ;  but  the  question  of  what 
shall  be  considered  negligence  so  as  to  render  a  person 
liable  therefor  is  a  question  of  fact  for  the  jury,  sub- 
ject to  rules  of  law  or  of  common  sense,  according  to 
which  the  measure  of  culpable  negligence  yaries  as  the 
circumstances  of  each  particular  case  differ;  for  in 
some  cases  a  person  is  liable  only  for  very  extreme  acts 
of  negligence,  in  others  for  very  slight  acts  of  negli- 
gence {b) ;  thus,  to  again  refer  to  the  subject  of  bail- 
ments, we  have  seen  that  a  remunerated  bailee  may  be 
liable  for  ordinary  or  for  slight  negligence,  whilst  a 
mere  voluntary  bailee  is  liable  only  for  acts  amounting 


(a)  As  to  which,  see  ante,  Part  i.  ch.  \v, 

(6)  See  Brown's  Law  Diet.  tit.  ♦*  Negligence,"  248. 
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• 

to  gross  negligence  (c),  A  person,  too,  may  be  liable 
not  only  for  acts  of  negligence  done  in  his  own  proper 
person,  but  also  by  those  whom  he  employs  under  the 
maxim.  Qui  facit  per  alium  facU  per  se  (d),  for  this  is 
only  reasonable — the  person  employing  has  the  option 
of  those  whom  he  will  employ,  and  if  he  employs  negli- 
gent, careless,  or  unskilful  persons,  it  is  only  fair  and 
proper  that  he  should  be  liable  for  their  negligence, 
carelessness,  or  unskilfulness. 

The  subject  of  Negligence  may  be  conveniently  con-  Mode  of 
sidered  under  the  following  heads,  viz. :  royU^^  *  * 

1.  Negligence  causing  injury  to  the  person. 

2.  Negligence  causing  injury  to  property,  real  or 
personal. 

3.  Defences  to  an  action  for  negligence. 

If  a  person,  through  negligent  driving,  runs  over  or  i.  Negligence 
otherwise  injures  any  person,  he  is  liable  for  such  injury,  ^'^he^pewon^ 
and  this  equally  so  whether  the  driving  is  by  himself 
or  by  his  coachman  or  other  servant,  and  whether  he  is 
at  the  time  in  the  vehicle  or  not,  provided  always  that, 
in  the  case  of  a  servant  being  the  driver,  he  is  acting 
in  the  course  of  his  duty ;  for  if  this  is  not  so — as,  if 
the  servant  takes  out  the  vehicle  contrary  to  his  mas- 
ter's orders — then  the  master  is  not  liable  {e).  It  has, 
however,  been  held  that  if  the  servant  is  originally  out 
in  the  course  of  his  duty,  and  then  disobeys  his  master's 
instruction,  as  by  driving  where  he  was  told  not  to,  the 
master  is  nevertheless  liable  (/). 


(c)  Ante,  pp.  86,  87,  and  cases  of  Cogga  v.  Bernard,  1  S.  L.  C.  188,  and 
W«5on  V.  Brett,  11  M.  &  W.  113,  there  quoted. 

(d)  See  Broom's  Legal  Maxims,  p.  784 ;  Broom's  Coms.  679,  687. 
(tf)  McManus  v.  Crickett,  1  East,  106. 

If)  Seymour  y.  Greenwood,  6  H.  &  N.  359;  7  H.  &  N.  355;  Storey  v. ' 
Aahton,  L.  R.  4  Q.  B.  476. 
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LUbiiity  in  the  Where  a  yeliicle  is  let  out  by  a  job-master  to  a  person 
^ide*et  ^^^  appoints  his  own  coachman,  here,  generally  speak- 
oat.  ing,  the  owner  is  nnder  no  liability,  for  the  coachman 

is  not  his  servant,  but  the  servant  of  the  person  to 
whom  the  vehicle  is  let  (g).    In  all  cases  in  which  it  is 
desired  to  make  one  person  liable  for  the  negligent  act 
of  another,  it  is  essential  to  show  that  the  person  gnilty 
of  the  negligence  actually  stood  in  the  position  of 
Or  in  the  case  Servant  to  the  other  (h) ;  so  that,  where  a  contractor 
^^*t"*^        for  building  or  other  purposes  employs  a  sub-contractor 
to  carry  out  the  work,  who  in  his  turn  employs  his  ser- 
vants, the  original  contractor  is  not  liable  for  the  neg- 
ligence of  such  servants  (i).    So,  if  a  person  instructs 
builders  or  other  workmen  to  pull  down  or  alter  his 
house,  or  do  other  work  of  a  lawful  and  not  necessarily 
dangerous  character,  he  is  not  liable  for  their  acts  of 
negligence  committed  in  the  course  of  such  work  being 
done  (k).    If,  however,  the  work  is  actually  completed, 
and  afterwards,  through  the  negligent  way  in  which  it 
has  been  done,  an  injury  happens  to  any  one,  then  the 
owner  may  be  liable;  so  that,  for  instance,  where  a 
person  came  to  races,  and  paid  money  for  the  privilege 
of  viewing  such  races  from  a  stand  erected  for  that 
purpose,  and  was  injured  through  the  negligent  manner 
in  which  it  had  been  constructed,  it  was  held  that  the 
person  who  caused  its  erection  and  received  the  money 
for  admission  was  liable  in  respect  of  such  injuries  (Z). 
If,  however,  money  is  not  paid  in  such  a  case,  but  ihe 
persons  are  received  as  visitors,  it  would  then  be  the 
same  as  a  man  receiving  visitors  at  his  own  house, 
as  to  which  the  law  is,  that  he  is  not  liable  for  any 
injury  happening  to  them  from  some  defect  of  which  he 


(g)  Laugher  v.  Pointer,  5  B.  &  C.  547  ;  (^Mrman  v.  Burnett,  6  M.  &  W. 
499. 

(A)  Butler  v.  Hunter,  31  L.  J.  (Ex.)  214. 

(•)  Cttthbertaon  v.  Parsons,  12  C.  B.  304;  Murray  v.  Currie,  L.  R. 
6  C.  P.  24. 

(i)  Butler  V.  Hunter,  31  L.  J.  (Ex.)  214. 

(0  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  184;  Ibid.  501. 
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himBolf  is  not  aware ;  thongh,  if  he  is  aware  of  the 
defect,  and  snch  defect  is  not  necessarily  obserrable, 
then  it  is  his  duty  to  warn  the  guest,  and  if  he  fails  to 
do  so,  then  he  may  be  liable  (m). 

If  a  person  deposits  with  a  carrier  or  other  bailee  LUbUitj  in 
goods  of  a  dangerous  character,  and  neglects  to  disclose  dTn^erooi 
that  fetct  to  such  carrier  or  other  bailee,  he  is  liable  for  g^- 
the  consequences  (n) ;  and  if  a  person  negligently  en- 
trusts any  machine,  implement,  or  animal  to  a  person 
nnfit  to  take  charge  of  it  or  to  manage  it,  who  from 
his  unfitness  does  some  injury,  the  person  entrusting  it 
to  him  is  liable  (o).  And  the  same  principle  applies 
where  a  person  negligently  leaves  about  anything  of  a 
dangerous  character,  or  which  may  do  injury,  for  he  is 
liable  for  all  the  reasonable  and  probable  consequences 
arising  from  his  negligence  (p).  If  a  person  keeps  Or  animals. 
some  animal  of  a  naturally  ferocious  nature,  as  a  lion 
or  a  bear,  he  is  liable  for  any  injury  snch  animal  may 
do ;  but  if  not  naturally  of  such  a  nature — e.ff.,  a  dog 
— then  to  render  the  owner  liable  for  an  injury  done  to 
a  person,  proof  not  only  of  the  animal's  yiciousness 
must  be  given,  but  also  of  the  seienter  or  knowledge  of 
the  owner  of  such  yiciousness  (j).  Proof,  however,  of 
such  seierUer  in  the  case  of  injuries  to  sheep  or  cattle 
is  not  necessary  (r). 

Where  the  negligence  complained  of  arises  out  of  a  An  action  for 
contract,  persons  besides  the  other  contracting  party  J^^^*J?^^^^ 
may,  nevertheless,  sometimes  maintain  an  action  in  quite  irrespeo- 
respect  of  it,  which  fact  depends  upon  the  principle  pritity."*^ 
that  privity  is  not  at  all  requisite  to  support  an  action 


(m)  Cdlis  y.  Selden,  L.  R.  3  C.  P.  495 ;  Southcote  v.  Stanley,  1  H.  &  N. 
247. 

(n)  Farrant  v.  Barnes,  31  L.  J.  (C.P.)  139  ;  Brass  v.  Maithnd,  6  E.  &  B. 
470. 

(o)  Dixon  V.  Beily  5  M.  &  S.  198. 

(p)  Lynch  v.  Nurdm,  1  Q.  B.  36 ;  Illidge  v.  Goodwin,  5  C.  &  P.  192. 

(q)  Addison  on  Torts,  190,  191. 

(r)  28  &  29  Vict.  c.  60 ;  ante,  pp.  272,  273. 


328  OF  TORTS  ABISING  PECULIABLY  FBOM  NEaUGENGE. 

in  ddieto  (a) ;  thus,  a  medical  man  may  be  liable  for 
the  negligent  treatment  of  his  patient,  although  he 
was  not  called  in  by  the  patient,  and  was  not  to  be 
remunerated  by  him  (t). 

injories  from  Nuisancos  arising  from  negligence  frequently  cause 
nuisancca.  direct  injury  to  the  person,  e.g.^  if  in  the  course  of 
necessary  excavation  to  public  roads  a  heap  of  stones  is 
negligently  left  lying  there,  this  constitutes  a  nuisance, 
and  a  person  falling  over  such  stones  and  being  thereby 
injured  has  a  right  of  action  {u).  And  although  any 
one  has  certainly  a  right  within  due  bounds  to  do  what 
he  likes  on  his  own  property,  yet  if  he  has  dangerous 
holes,  shafts,  pits,  or  wells,  or  the  like  thereon,  it  is  his 
duty  to  protect  any  one  coming  lawfully  on  his  pre- 
mises; and  if  a  person  so  lawfully  coming  thereon, 
through  not  being  properly  warne<l,  guarded,  and  pro- 
tected against  such  dangerous  places,  falls  in  them,  or 
in  any  way  injures  himself  through  them,  the  pro- 
prietor is  liable,  unless  the  person  with  due  caution  or 
care  might  have  himself  prevented  the  accident  {x). 

Liability  for         It  is  provided  by  statute  (y),  that  it  shall  not  be 

aHamg  ^om     l^wful  for  any  person  to  sink  any  pit  or  shaft,  or  to 

an  engine,  &c.,  ercct  or  causc  to  be  erected  any  steam-engine,  gin,  or 

'   pubH^roX  *  other  like  machine,  or  any  machinery  attached  thereto, 

within  the  distance  of  twenty-five  yards,  nor  any 
windmill  within  fifty  yards,  from  any  part  of  any 
carriage-way,  or  cart-way,  or  turnpike-road,  unless  the 
same  shall  be  within  some  house,  building,  wall,  or 
fence  sufficient  to  screen  the  same  from  such  way  or 
road,  so  as  to  make  it  not  dangerous  to  passengers, 
horses,  or  cattle.  Within  these  distances  of  twenty- 
five  and  fifty  yards  respectively,  it  is  no  answer  to  an 


(a)  Ante,  pp.  243,  244,  and  cases  there  cited. 

(0  Ante,  p.  157 ;  GladweU  v.  SteggaU,  5  Bing.  N.  C.  733. 

(ii)  See  EUis  v.  Sheffield  Gas  Consumers  Co.,  2  E.  &  B.  767. 

Cx)  Indermaur  v.  Dames,  L.  R.  1  C.  P.  274 ;  Addison  on  Torts,  169. 

(y)  5  &  6  Wm.  4,  c.  50,  s.  70,  extended  by  27  &  28  Vict.  c.  75. 
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action  for  any  injury  arising  therefrom  to  show  that 
the  person  injured  was  a  trespasser  at  the  time  he  sus- 
tained the  injury  (z).  Subject,  however,  to  the  fore- 
going,  a  person  is  not  liable  for  an  injury  happening  to 
a  person  who  is  a  trespasser  at  the  time  (a) ;  and  when  an 
exoayation  is  made  beyond  the  above-mentioned  distance 
of  twenty-five  yards  from  a  way  or  road,  and  does  not 
immediately  adjoin  any  footpath  or  public  way  of  pas- 
sage,  so  as  to  render  it  necessarily  dangerous  to  the 
public,  and  a  person  must  become  a  trespasser  before  he 
can  reach  such  excavation,  the  owner  of  the  land  is  not 
guilty  of  what  the  law  considers  negligence  through 
not  fencing  it  off,  and  is  not  liable  to  any  person 
injured  through  it  (h). 

Where  the  injury  complained  of  is  caused  by  the  where  an 
negligence  of  several  persons,  the  party  injured  may  jj^^^end  ^one 
maintain  his  action  against  any  one  or  all  of  them  (o) ;  or  all  may  be 
and  if  he  chooses  to  sue  one  only  of  them,  that  one  ^^^' 
has  no  right  of  contribution  against  the  other  or  others 
of  them,  although  such  other  or  others  may  have  been 
equally  guilty  with  him  (unless,  indeed,  it  is  some  neg- 
ligence arising  out  of  contract),  for  there  is  no  contri- 
bution between  wrongdoers  (d). 

The  liability  of  carriers  of  passengers  for  injuries  The  liability  of 
done  to  them  in  the  course  of  the  carrying  turns  entirely  «^"«'*  of 

.,  .    .       *  1.  n     •      5    A  1  1        .  paasengers 

upon  the  point  of  negligence,  tneir  duty  and  contract  depends 
being  to  carry  safely  and  securely  so  far  as  by  reason-  JSe^^uesuSn^of 
able  care  and  forethought  is  possible,  and  if  they  in  any  negligence. 
way  fail  in  this  they  are  liable  {e).   It  is  not,  therefore,  in 
every  case  of  an  injury  to  a  passenger  that  the  carrier 
will  be  liable,  for  he  does  not  in  any  way  warrant  a 

(«)  Addison  on  Torts,  172. 

(a)  See,   however,  as  to  the  setting  of  man-traps,  spring-traps,  dog- 
traps,  &c.,  Addison  on  Torts,  168. 
(6)  Addison  on  Torts,  172. 
(c)  Moreton  v.  Hardfrn,  4  B.  &  C.  223. 
l<r)  Merryweather  v.  Nixon,  2  S.  L.  C.  527  ;  8  T.  R.  186. 
\e)  Ante,  p.  96. 
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Bui  proof  of 
the  yehicle 
being  under 
the  carrier's 
control  at  the 
time  «f  the 
accident  ib 
prirndfade 
proof  of 
negligence. 


passenger's  safety,  and  ''when  eyerytliing  has  been 
done  that  human  prudence  can  suggest,  an  accident 
may  happen.  The  lights  may  in  a  dark  night  be  ob- 
scured by  fog,  the  horses  frightened,  or  the  coachman 
may  be  deceived  by  a  sudden  alteration  in  the  position 
of  objects  near  the  road  by  which  he  had  been  used  to 
be  directed  in  former  journeys  "  (/) ;  or  there  may  be 
some  latent  defect  in  the  vehicle  which  causes  the 
accident,  and  which  it  was  impossible,  with  the  exer- 
cise of  all  due  care,  caution,  and  skill,  to  have  dis- 
covered {g).  Negligence  is,  therefore,  always  an 
essential  of  an  action  against  a  carrier  of  passengers ; 
but  although  this  is  so,  yet  if  the  vehicle  is  at  the 
time  of  the  injury  being  done  under  the  control  of  the 
carrier,  negligence  is  prima  facie  presumed  from  this 
very  circumstance,  and  the  onus  of  proof  will  lie,  in 
the  first  place,  on  the  carrier  to  explain  and  show  that 
there  was  really  no  negligence  on  his  part. 


Actio  perdonaiis  Although  a  pcrsou,  therefore,  has  always  had  a  right 
^^^  of  action  for  an  injury  done  to  him  through  the  negli- 
gence of  another,  yet  if  the  injury  was  so  excessive  as 
to  actually  cause  his  death,  the  person  guilty  of,  or 
responsible  for  the  negligence  escaped  from  his  lia- 
bility to  an  action  upon  the  principle  that  it  was  an 
action  personal  to  the  individual,  and  he  having  died 
there  was  no  one  to  maintain  it,  the  right  to  bring  it 
having  ended  with  his  decease,  the  maxim  being,  Adio 
personalis  moritur  cum  persona  (h).  The  law  upon 
this  point  has,  however,  been  altered  by  an  Act  in- 
tituled ''An  Act  for  compensating  the  Families  of 
Persons  killed  by  Accidents,"  and  generally  known  as 
Lord  Campbell's  Act  (i). 


(/)  Addison  on  Torts,  382. 

(y)  Bedhead  v.  Midland  JRy.  Co.  L.  R.  2  Q.  B.  412;  Ibid.  4  Q.  B.  379. 

(A)  See  Broom's  Legal  Maxims,  904. 

(i)  9  &  10  Vict.  c.  93 ;  amended  by  27  &  28  Vict,  c  95.  The  prori- 
sions  of  these  Acts  constitute  the  great  exception  to  the  maxim,  Actio 
personalis  tnoritur  cum  persond  ;.bat  see  other  exceptions,  ante,  pp.  252,283. 
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By  that  Act  it  is  enacted :  "  That  whensoever  the  ProvUioM  of 
deaili  of  a  person  shall  be  caused  by  wrongful  act,  ^^y^  2^  & 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  lo  Vict,  c  93. 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and 
aUhough  the  death  shall  have  heen  caused  under  such 
dreumatances  as  shall  in  law  amount  to  a  felony  "  (/). 

Every  such  action,  the  Act  provides,  shall  be  brought 
by  the  executor  or  administrator  of  the  person  deceased 
within  twelve  calendar  months  after  the  death  of  such 
deceased  person  {k) ;  and  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  (which  term  is  to  include  father, 
mother,  grandfather,  grandmother,  stepfather  and  step- 
mother), and  child  (which  term  is  to  include  son, 
daughter,  grandson,  granddaughter,  stepson  and  step- 
daughter), of  the  deceased  (Q.  Only  one  action  is  to  be 
brought  in  respect  of  the  same  subject-matter  of  com- 
plaint (m),  and  the  plaintiff,  executor,  or  administrator 
must  deliver  to  the  defendant  or  his  solicitor  full  par- 
ticulars of  the  person  or  persons  for  the  benefit  of  whom 
the  action  is  brought,  and  of  the  nature  of  the  claim  in 
respect  of  which  damages  are  sought  to  be  recovered. 
All  damages  recovered,  after  deducting  any  costs  not 
recovered  from  the  defendant,  are  to  be  divided  amongst 
the  before-mentioned  relatives  in  such  shares  as  shall 
be  found  and  directed  by  the  jury  (n). 


(f)  S«ct.  1.  As  to  the  words  italicised  in  the  text,  the  stadent  will 
remember  that  the  general  rule  as  to  a  tort  amounting  to  a  felony  is  that 
the  civil  remedy  is  suspended  until  the  felony  has  been  punished.  See  ante, 
p.  242. 

(*)  9  &  10  Vict.  c.  93,  ss.  1,  2,  3. 

(0  Sees.  2,  5. 

(m)  Sec.  3. 

(n)  Sec.  4. 
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Amendment  of      The  provision,  however,  that  the  action  must  be 

^&\sTiclcJ  ^ro^g^t  ^7  ^^^  executor  or  administrator  has  been 
95.  amended  by  a  subsequent  statute  (o),  which  provides 

that  if  there  shall  be  no  executor  or  administrator  of 
the  deceased,  or  if  the  action  is  not  brought  by  such 
executor  or  administrator  within  the  first  six  of  the 
twelve  months  allowed,  then  it  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  executor  or  administrator  would  have  sued. 

All  the  general  rules  of  law  which  govern  ordinary 
actions  for  negligence  by  the  person  actually  injured 
apply  to  this  kind  of  action ;  so  that,  for  instance,  where 
by  reason  of  the  person's  contributory  negligence  (jp) 
he  could  not  have  himself  maintained  any  action,  neither 
can  his  representatives  (^). 

The  damages        ^  giving  damages  in  cases  under  Lord  Campbell's 
*****  ^y.  *>«     Act  the  jury  are  limited  to  considering  the  actual  pecu- 
action  under     niary  loss  Suffered  by  the  persons  for  whose  benefit  the 
these  Acta.       action  is  brought ;  they  cannot  speculate  on  the  advan- 
tages that  might  have  resulted  to  such  persons  had  the 
deceased  not  been  killed,  nor  can  they  look  to  the  grief 
caused  to  such  persons  and  the  injury  done  thereby  to 
their  feelings,  but  they  may  consider  the  fair  loss  of 
comforts  and  conveniences  through  the  decease  of  the 
head  of  a  family  (r). 

No  action  can       And  if  the  deceased  has  during  his  lifetime  brought 
be  brought      ^u  actiou  and  recovered  damages  thereon  for  the  iniurv 

IX  the  deceaseu  o      w 

has  during       doue  to  him,  or  has  made  some  arrangement  with 
^^  ^i^td™^      *^^  causer  or  causers  of  the  injury  for  compensation 

compensation. 


(o)  27  &  28  Vict.  c.  95,  s.  1. 

(j?)  Contribatorj  negligence  is  noticed,  post,  pp.  340-343. 

Iq)  Wailing  y.  Oastl^,  L.  R.  6  Ex.  73 ;  see  judgment  in  Fruor  v.  Oreat 
Northern  By.  Co.,  2  B.  &  S.  767. 

(r)  Franklin  v.  South  Eastern  By.  Co.,  3  H.  &  N.  211 ;  Fryor  v.  GrwU 
Northern  By.  Co.,  supra.    See  further  hereon,  post,  Part  iii.  ch.  i.  p.  367. 
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to  him,  and  received  satisfaction  thereunder,  no  action 
can  be  brought  under  Lord  Campbell's  Act  (s). 

If  a  person  travelling  by  rail,  thinking,  on  the  train  Liability  of 
stopping,  that  it  has  arrived  at  his  station  and  that  he  ^mp^y^jQ 
should  therefore  alight,  does  so,  and  by  reason  of  itsfaf«ofan 
having  overshot  the  platform  or  otherwise  he  is  thereby  frim^  tnSn^ 
injured,  the  company  are  liable,  if  he  had  fair  reason  for  overshooting 
believing  that  it  was  at  the  station  and  that  he  might    ^  ^  *  ^^^' 
and  ought  to  get  out  {i). 

It  has  been  pointed  out  (u)  that  a  person  is  fully  a  master  is  not 
liable  for  the  acts  of  those  whom  the  law  denominates  !^.**^®  ^^/  "*, 

_  ,  ,  injury  done  to 

his  servants,  under  the  maxim,  Quifacii  per  aliumfacit  a  servant  by 
fer  86,  but  to  this  rule  there  is  one  very  important  excep-  ^^^^l  ^^jng 
tion,  and  it  is  this,  viz.,  that  if  the  person  injured  is  in  a  common 
also  a  servant  acting  in  the  course  of  a  common  employ-  ^"P^y™*'**- 
ment  with  the  servant  guilty  of  the  negligence,  here 
the  master  is  under  no  liability  (x).   Thus,  although  on 
a  railway  accident  happening  through  the  negligence  of 
the  driver  of  the  train  or  some  other  employ^  of  the 
company,  the  company  will  be  liable  to  passengers  for 
the  injuries  done  to  them,  yet  they  will  not  be  liable 
for  injuries  done  to  the  stoker,  guard,  or  other  servant 
of  theirs  employed  in  the  train.     The  reasoning  upon  Reason  of  this, 
which  this  exception  is  founded  is  this,  that  the  servant 
in  entering  on  his  employment  saw  and  contemplated 
all  the  risks  he  would  or  might  run,  and  agreed  to 
include  them  all  in  his  wages,  and  has  identified  him- 
self with  the  other  servants  acting  in  his  common 
employment;   so  that  just  as  where  an  injury  to  a 
servant  has  happened  through  his  own  negligence  he 
can  have  no  remedy  against  his  employer,  so  although 


(«)  Read  v.  Oreat  Eastern  Ry.  Co,,  L.  R.  3  Q.  B.  556. 

(0  Foy  V.  London,  Brighton,  and  South  Coast  Ry,  Co.,  18  C.  B.  (N.S.) 
225  ;  Cockle  v.  South  Eastern  Ry,  Co.,  L.  R.  5  C.  P.  457. 

(i«)  Ante,  p.  325. 

(jr)  PriesUy  v.  Fowler,  3  M.  &  W.  1  ;  Wxnterhottom  v.  Wright, 
10  M.  k  W.  109;  Tvinney  v.  Midland  Ry,  Co.,  L.  R.  1  C.  P.  290. 
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the  injury  does  not  happen  to  him  but  to  his  fellow- 
servant,  yet  it  is  just  the  same  (t/).  In  all  such  cases  as 
this,  however,  it  is  manifestly  the  duty  of  the  master  to 
provide  competent  fellow-servants  and  proper  tackle  and 
machinery  for  the  servant  to  work  with,  and  in  so  far 
as  he  fails  in  doing  this,  and  through  his  not  doing  it 
the  injury  occurs,  he  will  be  liable  as  if  the  person 
had  been  a  stranger  (z). 

The  servants        The  words  "  commou  employment "  will  have  been 

h^i\^g\n7'  i^oticed  in  the  preceding  paragraph,  and  from  it  the 

common  student  must  understand  that  if,  although  the  persons 

emp  oymen  .    ^^^  fellow-scrvants,  yet  they  are  not  acting  in  the  course 

of  a  common  employment,  i.e.,  are  not  employed  in 

duties  of  something  of  the  like  nature,  the  exception 

will  not  apply,  and  the  master  will  still  be  liable  (a). 

2.  Negligence  Nuisauces  existing  from  negligence  cause  injury  to 
to'pTOMrty'^  property  even  more  frequently  than  to  the  person: 
only.  thus  the  neglect  to  cleanse  drains,  sewers,  &c.,  beyond 

the  injury  they  may  do  to  health,  may  also  materially 
depreciate  the  value  of  surrounding  property;  the 
neglect  to  clean  chimneys,  or  the  neglect  to  repair 
ruinous  houses,  may  do  great  injury  to  property,  and 
many  instances  of  a  like  character  might  be  enume- 
rated. 

The  owner  of  a  Although  there  may  be  no  obligation  as  between  a 
house  most  do  landlord  and  his  tenant  to  repair  the  demised  premises, 

such  repairs  as  x-  jt  » 

to  prevent  it     — — . 

causing  an 

injury  through  (y)  See  ffutchinson  v.  Yorky  ^c,  Ry,  Co.,  5  Ex.  351 ;  BarUmahiU  Coal 
its  ruinous  Co.  v.  Reid,  3  Macq.  H.  L.  Cases,  266 ;  Lofoell  v.  Hoicellj  L.  R.  1  C.  P. 

state.  Div.  161. 

(«)  Ibid ;  W<la(m  v.  Merry,  L  R.  1  Scotch  App.  326 ;  Rdberta  v.  SmUh, 
26  L.  J.  (Ex.)  319 ;  Senior  v.  Ward,  28  L.  J.  (Q.B.)  139.  It  may  be  noticed 
that  a  bill  was  this  year  introduced  into  the  House  of  Commons  for  altering 
the  position  of  a  master  as  to  his  liability  for  injuries  happening  to  his  ser- 
vant by  making  him  liable  just  the  same  as  if  the  person  was  not  his  servant, 
but  the  measure,  after  discussion,  was  withdrawn,  on  the  Government  under- 
taking  that  a  select  committee  should  be  appointed  to  consider  the  question. 
Some  legislation  may,  therefore,  be  expected  on  the  subject  next  year. 

(a)  8mith  v.  Steele,  L.  R.  10  Q.  B.  125 ;  and  see  WUaon  v.  Merry,  L.  R. 
1  Scotch  App.  334 ;  Lotell  v.  Howell,  supra. 
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yet  it  is  the  duty  of  the  landlord  so  to  act  as  to  protect 
the  public  at  large,  and  if  he  lets  the  house  get  into 
such  a  ruinous  condition  that  it  or  some  part  of  it  falls 
down,  he  is  liable,  not  only  for  the  injury  that  may  be 
done  to  persons,  but  also  for  the  injury  done  to  neigh- 
bouring houses  (h) ;  unless,  indeed,  he  has  demised  the 
premises  to  a  tenant,  and  at  the  time  of  the  demise  they 
were  not  either  faulty  or  ruinous,  but  have  been  let  to 
become  so  by  the  tenant  on  whom  the  obligation  to 
repair  rested  during  the  continuance  of  the  original 
demise  (o).  Where,  howeyer,  there  is  no  direct  obliga- 
tion on  the  landlord  as  between  himself  and  his  tenant 
to  repair,  although  he  is  liable,  as  above  stated,  to  injury 
to  third  persons'  property,  yet  he  is  not  liable  if  the 
premises  by  their  ruinous  state  injure  any  part  of  his 
tenant's  property ;  provided,  of  course,  that  the  pre- 
mises have  become  ruinous  since  the  tenancy,  and  were 
not  in  that  state  when  the  tenant  entered  (c2). 

Every  man  has  a  right  to  the  lateral  support  of  his  Right  to  the 
neigh Wb  land  to  sustain  his  own  nnweighted  by  -jTnfng  La 
buildings,  and  if  buildings  have  been  notoriously  sup-  or  baiidings. 
ported  by  neighbouring  land  for  a  period  of  twenty 
years,  then  a  privilege  is  gained  in  the  nature  of  a  pre- 
scriptive right,  and  quite  irrespective  of  any  negligence 
the  owner  of  the  supporting  land  will  be  liable  if  he  so 
deals  with  his  own  land  as  to  deprive  the  buildings  of 
their  support,  and  cause  them  to  fall,  or  be  otherwise 
injured  (e).    In  the  case,  however,  of  twenty  years  not 
having  so  elapsed,  then  there  can  be  no  such  extensive 
right  to  the  support  of  the  neighbouring  land,  and  the 
owner  thereof  cannot  be  compelled  to  leave  sufficient 
land  to  support  the  buildings ;  but  although  this  is  so, 
yet  it  is  clearly  his  duty  in  dealing  with  his  land  to  act 


(6)  Todd  V.  FUght,  30  L.  J.  (C.P.)  31. 

(c)  bobbins  v.  Joms,  33  L.  J.  (C.P.)  1  ;  Chauntkr  y.  EobiMOn,  4  Ex. 
163. 

(d)  OoH  V.  Gandy,  23  L  J.  (Q.B.)  1. 
le)  Addison  on  Torts,  124. 
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very  carefully,  and  to  give  the  owner  of  the  buildings 
notice  of  his  intention,  so  that  the  latter  may  have  an 
opportunity  of  shoring  up  his  buildings,  or  doing  other 
acts  for  their  protection,  and  in  so  far  as  he  fails  in 
acting  carefully,  and  giving  such  warning,  he  will  be 
liable  for  negligence  (/). 


Rights  when  a 


Where  different  floors  of  a  house  are  let  to  different 

HHTprAnt^^****  pcrsous,  cach  must  so  act  as  not  to  injure  the  other, 

and  if  one  places  more  weight  in  his  rooms  than  the 

floor  can  bear,  and  it  accordingly  give  way,  and  does 

injury  to  property  of  a  person  below,  he  is  liable  (g). 


diflTerent 
persons. 


Liability 
arising  from 
allowing 
fences  to 
become 
defective. 


If  a  collision 
occurs  in  the 
public  streets, 
the  owner 
must  remove 
the  obstruc- 
tion ;  but  this 
is  not  so  in  the 
case  of  colli- 
sions at  sea,  if 
the  obstruct- 
ing vessel  is 
abandoned. 


If  a  person  on  whom  any  obligation  rests  to  keep  up 
a  fence  or  wall,  negligently  allows  it  to  become  de- 
fective, he  is  liable  to  any  injury  happening,  e.g.,  by 
cattle  straying  from  the  lands  and  getting  killed.  There 
is  not  generally  speaking  any  obligation  on  a  person  to 
fence  out  his  neighbour's  cattle  for  his  neighbour's  pro- 
tection, but  railway  companies  are  under  this  obligation 
as  to  land  adjoining  the  railway  (%).  And  although  a 
person  or  a  railway  company  may  be  under  an  obliga- 
tion to  keep  up  a  fence  or  a  wall,  and  therefore  liable 
to  injuries  to  cattle  straying  through  the  negligent 
state  of  the  fence  or  wall,  yet  such  liability  does  not 
extend  to  cattle  not  properly  on  the  land,  but  tres- 
passing thereon,  (t) 

Although,  if  a  collision  occurs  in  the  public  streets, 
it  is  clearly  the  duty  of  the  owner  of  an  overturned 
vehicle  to  take  steps  to  remove  the  obstruction,  and 
he  will  be  liable  if  he  negligently  allows  it  to  remain 
there,  yet  the  same  rule  does  not  apply  to   ships. 


(/)  J)odd  V.  ffolme,  1  A.  &  E.  506 ;  J<me8  v.  Bird,  5  B.  &  Aid.  837 ; 
and  see  18  &  19  Vict.  c.  122,  s.  94. 

(g)  Addison  on  Torts,  177 :  and  see  case  of  Edwards  v.  BaHnder,  Poph. 
46,  there  quoted  and  referred  to. 

(A)  Ante,  pp.  262,  253,  and  note  (p) ;  8  &  9  Vict.  c.  20,  s.  68. 

(i)  Manchester,  ^c,  Ey.  Co.  v.  Wallis,  23  L.  J.  (C.P.)  85. 
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If  a  vessel  through  a  collision,  or  otherwise,  mihaut  any 
fauU  or  negligence  on  the  part  of  the  person  having  con- 
ircl  of  it,  sinks,  there  is  no  duty  or  obligation  thrown 
upon  the  owner  to  take  steps  to  prevent  its  being  an 
obstruction  to  the  navigation  of  other  vessels,  but  he 
may  abandon  it  and  leave  it  there  (k).  If,  however, 
the  vessel  is  not  abandoned,  but  the  owner  exercises 
acts  of  control  over  it,  e.g.,  by  attempting  to  raise  it, 
or  by  sending  divers  down,  or  otherwise  endeavouring 
to  get  up  part  of  the  cargo,  then  this  principle  does 
not  apply,  for  a  vessel  may  just  as  much  be  in  a  man's 
control  under  water  as  above  water,  and  in  this  case  it 
is  his  duty  to  act  with  all  due  care  and  prudence  in  just 
the  same  way  as  it  was  his  duty  when  the  ship  was  afloat 
to  act  with  all  due  care  and  prudence  in  navigating — 
thus,  if  he  is  exercising  acts  of  control  or  ownership, 
he  must  take  steps  to  mark  out  the  place  where  the 
ship  has  sunk,  so  that  it  may  be  avoided,  and  if  he  fails 
in  doing  this,  he  is  guilty  of  negligence,  and  liable 
accordingly  (Z). 

In  the  case  of  a  fire  happening  on  one  person's  pre-  Liability  in 
mises,  and  extending  and  doing  injury  to  his  neigh-  [njjrf^  done 
hours,  generally  speaking  the  person  on  whose  premises  through 
the  fire  originated  wa^  liable  in  respect  of  the  damage  accidfntai^^ 
done.    It  has,  however,  now  been  provided  that  no  ac-  firea. 
tion  shall  be  maintained  against  any  person  on  whose 
premises  a  fire  shall  accidentally  originate  fires  (m). 
The  law,  therefore,  now  is  that  if  a  fire  happens  through 
either  any  wilful  act,  or  any  negligent  conduct  of  a 
person  or  his  servants,  he  is  liable ;  but  if  the  fire  really 
happens  through  mere  chance,  and  cannot  be  traced  to 
any  cause,  then  the  person  on  whose  premises  the  fire 
originated  is  not  rendered  liable  by  the  mere  fact  that 
the  fire  did  originate  on  his  premises  (n). 

(k)  Brown  V.  Malktt,  5  C.  B.  599. 

(0  Manley  v.  St.  HelerCa  Canal  and  Ry.  Co.y  2  H.  &  N.  840 ;  see  judg- 
ment delivered  by  Mr.  Justice  Maule  in  Brown  v.  MaUett,  supra, 
(m)  14  Geo.  3,  c.  78,  s.  86. 
(n)  Addison  on  Torts,  248-252. 

Z 
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A  railway  X  railway  company,  authorized  by  the  legislature  to 

iTaTb^for  an  ^^^  locomotivo  engines,  is  not  responsible  for  damage 
injury  arising  from  fire  occasioued  by  sparks  emitted  from  an  engine 
from  an^engine  travelling  on  the  railway,  provided  the  company  has 
hJ^^^^  ^**  taken  every  precaution  in  its  power,  and  adopted  every 
negligence.       means  which  science  can  suggest,  to  prevent  injury  from 

fire,  and  is  not  guilty  of  negligence  in  the  management 

of  the  engine  (o). 

• 

Waste.  Waste,  of  that  kind  called  permissive  waste,  consti- 

tutes an  injury  to  property  peculiarly  arising  from 
negligence.  The  subject  of  waste  (which  pertains  more 
particularly  to  real  property)  has  been  already  as  much 
noticed  as  the  scope  of  the  present  work  allows  of  (p). 

Negligence  by  A  sheriff  is  liable  for  the  negligent  acts  of  all  his 
officers!  officers  acting  in  the  execution   of  their  office,  and 

therefore  if  an  officer,  having  arrested  a  debtor,  after- 
wards negligently  permits  him  to  escape,  or  if  he 
neglects  to  arrest  him  in  the  first  instance  when  he 
ought  to  have  done  so,  or  having  a  writ  of  fi.  fa.  neglects 
to  levy  when  he  should  have  done  so,  or  having  levied 
is  guilty  of  any  negligence  afterwards  in  realizing  the 
goods,  whereby  the  judgment  creditor  is  injured,  in  all 
these  cases  an  action  lies  against  the  sheriff  for  the 
negligence.  It  is  the  duty  of  the  officer,  on  a  warrant 
being  delivered  to  him,  to  make  all  inquiries  as  to  the 
whereabouts  of  the  debtor  or  of  his  goods,  and  there  is 
no  obligation  on  the  plaintiff  or  his  solicitor  to  furnish 
him  with  information  and  assistance  in  the  execution  of 
the  writ  (q). 

Duty  of  sheriff  The  Bankruptcy  Act,  1869  (r),  provides  that  execu- 
B^nkruptcy     ^^^^  ^^^  ^^Z.  and  upwards,  levied  by  seizure  and  sale  on 

Act,  1869. 

(o)   Vaughan  v.  Taff  Vale  Ry.  Co.,  5  H.  &  N.  679. 
(p)  Ante,  pp.  261-264. 

(7)  Addison  on  Torts,  644-653.     See,  aa  to  the  measure  of  damages  in 
actions  against  sheriffs,  post,  part  ill.  p.  371. 
(r)  32  &  33  Vict.  c.  71,  ss.  6  and  87. 
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the  property  of  a  trader,  shall  be  an  act  of  bankruptcy, 
and  that  in  any  such  case  the  sheriff  shall  retain  the 
proceeds  of  the  sale  in  his  hands  for  fourteen  days ; 
and  if  a  petition  for  adjudication  or  liquidation  by 
arrangement  is  presented  within  that  time  shall  pay 
them  over  to  the  trustee  to  be  applied  in  the  bank- 
ruptcy or  liquidation.  If,  then,  the  sheriff  neglects  to  so 
retain  the  proceeds  in  such  a  case  for  the  above  period, 
and  a  bankruptcy  or  liquidation  does  occur,  this  will 
be  negligence  in  respect  of  which  an  action  will  lie  by 
the  trustee. 

If  a  railway  company  advertises  a  certain  train  to  Negligence  by 
arrive  or  depart  at  a  specified  time,  and  through  their  "J^^*^  ^ 
negligence  considerable  delay  occurs,  whereby  a  person  reason  of 
is  put   to  expense   or  otherwise  damnified,  he  may  ^^ ^j^^^^ainTt^** 
recover  from  the  company ;  even  although  one  of  the  the  proper 
company's  conditions  is  to  the  effect  that  the  company    ™^ 
will  not  guarantee  the  punctuality  of  the  trains ;  and 
under  particular  circumstances,  but  not  as  a  matter  of 
course,  a  person  is  justified  in  taking  a  special  train  and 
charging  the  expense  thereof  to  the  company  («). 

3.  In  addition  to  the  self-evident  defence  of  a  simple  3.  Defences  to 
denial  of  the  negligence  alleged,  in  which  the  matter  *°  *f  ence^**' 
resolves  itself  into  a  simple  question  for  the  jury  of  yes 
or  no,  there  may  be  two  other  defences  of  a  rather  more 
complex  nature,  viz.,  1.  That  the  alleged  negligence  was 
really  and  substantially  an  inevitable  accident;  and, 
2.  That  there  was  contributory  negligence  on  the  part  of 
the  person  complaining  of  the  negligence.  As  to  the  first 
of  these  two  defences,  that  of  inevitable  accident,  this 
might  be  put  down  under  the  head  of  a  simple  denial  of 
the  negligence,  for  of  course  if  it  is  an  inevitable  accident 
there  is  no  negligence ;  but  a  few  words  are  necessary 
to  point  out  what  is  such  an  accident,  one  or  two  in- 


(s)  Hamlin  v.  Great  Northern  Ry.  Co.,  1  H.  &  N.  408 ;  Le  Blanche  v. 
L<jndon  and  North   Western  By.   Co.,  45  L.  J.  (App.  C.P.)  521. 

z  2 
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What  will  be 
an  inevitable 
accident. 


Definition  of 
contribatory 
negligence. 


stances  of  it,  and  the  distinction  between  it  and  an  act 
really  amounting  to  negligence. 

An  inevitable  accident  that  will  form  a  defence  to  an 
action  for  negligence  may  be  described  as  some  act 
quite  undesigned  and  unforeseen,  and  in  respect  of 
which  the  person  committing  it  has  not  been  guilty  of 
the  slightest  particle  of  negligence  (t).  Thus,  for 
instance,  a  railway  accident  generally  happens  through 
some  negligence  on  the  part  of  the  railway  company, 
but,  as  has  been  pointed  out,  an  accident  may  arise  in 
which  the  ingredient  of  negligence  may  be  totally 
wanting,  as  by  lights  being  obscured  by  fog  or  snow, 
or  by  there  being  some  latent  defect  in  a  wheel  or  in 
machinery  that  no  care  or  foresight  could  have  dis- 
covered (u).  In  such  cases  as  this,  then,  we  have 
instances  of  an  inevitable  accident  that  will  form  a 
perfect  defence  to  any  action  for  negligence. 

But  although  an  act  may  apparently  result  from 
inevitable  accident,  yet  on  close  examination  some  neg- 
ligence may  often  be  discovered.  Thus,  if  A.  puts  a  gun 
belonging  to  him  away  in  a  proper  and  ordinarily 
secure  place,  and  in  some  utterly  unforeseen  way  a  child 
gets  possession  of  it  and  shoots  some  one,  this  will  be 
an  inevitable  accident  on  A/s  part ;  but  if  A.  has  left 
his  gun  in  a  place  he  should  not  have  done,  and  it  is 
there  got  possession  of  and  an  injury  done,  here  this  is 
not  an  inevitable  accident,  for  there  is  original  negli- 
gence on  A.'s  part  in  leaving  it  there  (x). 

Contributory  negligence  may  be  defined  as  such  an 


(t)  Wakeman  v.  Sobinsorii  1  Bing.  213 ;  Kearney  v.  Londorij  Bnghtorij 
and  South  Coast  By,  Co.y  L.  R.  5  Q.  B.  411.  See  Brown's  Law  Diet.  6,  tit. 
**  Accident."  Of  course  the  "accident  "  above  spoken  of  is  quite  distinct 
from  accident  in  equity,  in  which  the  court  gives  relief  in  a  limited  class 
of  cases  against  the  consequences  of  an  act  which  has  actually  occurred ;  as 
to  which  see  Snell's  Principles  of  Equity,  359. 

(tt)  Ante,  p.  330. 

(x)  See  ante,  p.  327. 
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act  of  negligence  on  the  part  of  a  person  complaining 
of  the  negligence  of  another,  as  in  reality  is  the  proxi- 
mate cause  of  the  injury  complained  of,  and  hut  for 
which  such  injury  would  not  have  happened ;  e.g.^  if  a  insunce  of 
person  negligently  walks  upon  a  railway  company's  ^'^Jf'^^^'^ 
line  and  a  train  kills  or  injures  him,  here  neither  he 
nor  his  representatives  in  the  case  of  his  death  have  any 
remedy,  for  the  injured  person's  own  negligent  act  has 
been  the  proximate  cause  of  the  injury. 

But  as  to  what  will  constitute  contributory  negli-  it  is  not  every 
gence  so  as  to  preclude  a  plaintiff  from  recovering  in  ™®^|!  ^^  °^ 

?.  .         .     .     *■  *  -.  ^ y  ,    negligence  on 

his  action,  it  is  not  every  mere  act  of  negligence  on  his  the  piaintifiTu 
part  that  will  suffice ;  for,  in  the  words  of  one  defini-  ^^i^af  hTm" 
tion,  the  act  must  be  such  a  one  "  as  in  reality  is  the  from  re- 
proximate  cause  of  the  injury  complained  of,  and  but  ^^^'^^^K* 
for  which  such  injury  would  not  have  happened."    The 
mere  fact  of  there  having  been  negligence  on  the  plain- 
tiff's part  does  not  justify  the  defendant  in  having  acted 
anyhow,  and  if,  notwithstanding  such  negligence,  the 
defendant  yet  might  with  reasonable  care  have  avoided 
doing  the  injury,  then  he  has  been  in  reality  the  proxi- 
mate cause  of  the  injury,  and  is  liable  accordingly,  not- 
withstanding the  negligence  on  the  plaintiff's  part  (y). 
Thus,  to  take  our  instance  given  above  of  contributory 
negligence  by  walking  on  a  railway  line,  if  the  driver  of 
the  train  chose  to  start  the  train  although  he  saw  the 
person  walking  there,  here,  as  he  might  with  due  care 
have  prevented  the  accident,  the  company  would  gene- 
rally be  liable. 

If  a  person  sees  that  a  way  he  is  taking  has  been  a  person 
rendered  manifestly  dangerous  by  the  negligence  of  *J^^^\°8^^^^^ 
another,  as,  for  instance,  if  he  is  driving  and  some  ob-  ous  course 
struction  has  been  left  in  the  road,  and  he  yet  chooses  ^^Tthe* 
to  risk  the  danger,  and  in  doing  so  is  injured,  this  con-  person  causing 

the  danger. 

(y)  Davies  v.  Mann^  10  M.  &  W.  546  (which  forms  a  particularly  good 
instiince  of  this  principle) ;  Tuff  v.  Warman,  2  C.  B.  (N.S.)  740 ;  Ibid. 
5  C.  B.  (N.S.)  573  ;  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339. 
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stitutes  contributory  negligence  on  his  part,  so  as  to 
prevent  his  recovering  (z). 

The  doctrine         The    doctrine    of   contributory   negligence  applies 
L?iigence^*°^  equally  to  a  person  not  competent  of  taking  care  of 
applies  to        himsclf — e.ff.,  a  young  child — as  to  an  ordinary  person, 
ren,   c.     £^^  though  he  himself  may  not  have  the  capacity  to  be 
guilty  of  what  can  be  styled  negligence,  yet  he  is  iden- 
tified with  the  person  whose  .duty  it  was  to  have  taken 
care  of  him,  and  who  has  accordingly  been  guilty  of 
negligence  (a). 

The  contriba-       And  in  the  same  way  that  a  master  is  liable  for  the 
of7sei??inr^*  negligence  of  his  servant,  under  the  maxim,  QuifacU 
wUi  be  the      per  oHumfooit  per  se  (6),  so  the  contributory  negligence 
neeur'n^'^f    ^^  *^®  servant  will  be  the  contributory  negligence  of 
hism^aster."     the    master,   and  prevent  him    from   recovering  (c). 
There  are  some  cases  which  go  to  show  that  this  prin- 
ciple applies  to  the  case  of  an  injury  happening  to  a 
person  being  conveyed  in  some  vehicle — e.g.,  a  train  or 
stage-coach — and  that  such  person  is  so  identified  with 
the  driver  of  the  vehicle,  that  if  the  injury  to  him  has 
occurred  through  the  contributory  negligence  of  such 
driver,  it  is  the  same  as  if  it  had  been  his  (the  passen- 
ger's) negligence,  and  that   therefore  he  cannot  re- 
cover {d) ;   but  it  must  at  any  rate  be  XK)nsidered  as 
rather  doubtful  whether  this  is  really  the  law  (e). 

The  doctrine  of     The  doctrinc  of  contributory  negligence  does  not 

contributory 

negligence 

does  not  apply 

*^  *  *P*'  («)  Clayards  v.  Dethick,  12  Q.  B.  439  ;  Thompson  v.  North  Eastern  Ry. 

Co.  31  L.  J.  (Q.B.)  194. 

(a)  Singletan  v.  Eastern  Counties  Ry.  Co.,  7  C.  B.  (N.S.)  287 ;  Abbot  v. 
MacfiCy  33  L.  J.  (Ex.)  177 ;  Mangan  v.  Atterton,  L.  R.  1  Ex.  239. 

(6)  Ante,  p.  325. 

(c)  Child  V.  Ueamy  L.  R.  9  Ex.  176  ;  Armstrong  v.  Lancashire,  ^c,  Ry. 
Co.,  L.  R.  10  Ex.  47. 

(d)  Thorogood  v.  Bryan,  8  C.  B.  115  ;  Bridges  v.  North  London  Ry,  Co., 
L.  R.  6  Q.  B.  377. 

(e)  See  The  Miian„  31  L.  J.  Adm.  105 ;  and  see  the  cases  quoted  in  the 
note  to  Ashby  v.  White,  1  S.  L.  C.  300,  and  the  reasoning  upon  the  sub- 
ject there. 
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apply  to  ships,  as  to  which  the  rule  of  the  Admiralty 
Court  has  always  been  that  if  both  vessels  are  in 
fault  (/),  the  damage  done  is  to  be  divided  between 
them  (ff),  and  the  Judicature  Act,  1873,  although 
uniting  the  former  courts  into  one,  expressly  provides 
that  in  this  respect  the  Admiralty  rule  shall  still  pre- 
vail (*). 

The  doctrine  of  contributory  negligence  seems  to  be  The  doctrine  of 
founded  and  to  proceed  upon  the  maxim,  Volenti  non  ^^jjlen^'^ 

JU  injuria  (t).  founded  on  the 

maxim, 

Volenti  non  fit 

injuria, 

(/)  As  to  when  a  vessel  will  be  deemed  in  fault,  see  17  &  18  Vict, 
c.  104,  88.  295,  et  seq.,  and  25  &  26  Vict.  c.  63,  s.  25. 
(</)  See  Addison  on  Torts,  393,  402. 
(A)  36  &  37  Vict.  c.  66,  s.  25  (9). 
(i)  Broom's  Coms.  677. 
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PART  III. 

OF  CERTAIN  MISCELLANEOUS  MATTERS  NOT  BEFORE 

TREATED  OF. 


CHAPTEE  I. 


ON  DAMAGES. 


Mode  of  con- 
sidering the 
subject. 


1.  Damages 
generally. 


Definition  of 
the  term 
damages. 


The  subject  of  Damages  has  in  the  preceding  pages 
been  now  and  then  casually  mentioned,  and  in  the  pre- 
sent chapter  it  is  proposed  to  give  it  such  special  notice 
as  the  scope  of  the  present  work  admits  of.  We  will 
consider  the  subject  in  the  following  order : 

1.  Damages  generally. 

2.  The  measure  of  damages  generally. 
8.  Damages  in  some  particular  cases. 

1.  The  main  object  of  an  action  is  generally  to  recover 
compensation  for  the  injury  complained  of,  that  is  to 
say,  compensation  in  respect  of  some  alleged  breach  of 
contract  or  for  some  alleged  tort,  and  this  compensa- 
tion is  called  damages.  Damages,  therefore,  have  been 
rightly  defined  as  a  pecuniary  compensation,  recover- 
able by  action,  for  breach  of  contract  or  for  a  tort  (&). 


Difference  Damages  may  be  either  liquidated  or  unliquidated, 

liquidated  and  ^y  liquidated  damages  is  meant  compensation  of  a  fixed 
unliquidated     amount  agreed  and  decided  on  between  the  parties ;  by 
damages.         unliquidated  damages  is  meant  compensation  not  so 
agreed  and  decided  upon,  but  remaining  yet  to  be  ascer- 


(A)  Brown's  Law  Diet.  108. 
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tained  by  the  means  pointed  out  bj  law,  i.e.,  ordinarily 
b J  a  jnry.  Thus  if  one  person  buys  goods  of  another,  and 
agrees  to  pay  a  certain  price  for  them,  which  he  neglects 
to  do,  this  is  a  case  of  liquidated  damages,  for  the  par- 
ties have  agreed  on  the  amount  to  be  paid,  which  is 
fixed  and  certain;  but  if  in  such  a  case  the  person 
agreeing  to  supply  the  goods  neglects  to  do  so,  the 
buyer  here  has  a  claim  for  damages  of  an  unliquidated 
nature,  to  be  estimated  and  ascertained  by  the  proper 
tribunal  according  to  the  rule  or  measure  of  the  dam- 
ages suffered ;  and  so  also  it  is  the  same  in  all  actions 
of  tort,  such  as  libel,  slander,  and  the  like,  here  the  per- 
son has  a  claim  for  unliquidated  damages. 

But  in  the  case  above  mentioned  of  breach  of  a  con-  Persons  maj 
tract  to  supply  goods  the  parties  may  and  sometimes  do  J£[i7i^^he 
at  the  time  of  entering  into  the  contract  consider  the  damages, 
possibility  of  a  breach  happening,  and  provide  what  shall 
be  the  compensation  or  damage  to  be  paid  to  the  injured 
party.    If  this  is  done,  and  there  is  an  agreement  on 
breach  to  pay  a  certain  sum  actually  by  way  of  agreed 
and  liquidated  damages,  then  that  amount  is  recover- 
able (Z).    In  any  such  case  as  this,  however,  the  C!ourt  But  the  court 
looks  at  the  contract  with  great  care,  and  the  mere  fact  J^e  whether 
that  the  parties  have  stipulated  that  on  breach  a  certain  the  sum  agreed 
sum  shall  be  paid  by  way  of  compensation  by  the  one  to  [^/ilq^ni! 
the  other,  will  not  always  entitle  that  other  to  recover  <i<^^«d  damages, 
that  exact  amount,  and  this  even  although  the  parties  ^n^iJty  *Ld^ 
may  expressly  stipulate  that  the  amount  agreed  to  be  ^^}^^  ^^^^^ 
paid  shall  be  by  way  of  liquidated  damages,  for  in  many  enforce  it. 
such  cases  the  sum  agreed  to  be  paid  may  really  be  a 
penal  sum,  and  if  it  is  so,  then  the  Court  will  not  en- 
force it,  but  will  relieve  against  it  (m).    The  Court,  in  The  court,  in 
doing  this,  does  not  at  all  interfere  with  the  powers  f^Jf^j^^ 
that  persons  naturally  must  have  of  estimating  their  tme  intent 

of  the  parties. 

(/)  Price  V.  Orecriy  16  M.  &  W.  346 ;  ffintan  t.  Sparks,  L.  R.  3  C.  P. 
161. 
(m)  Ketnble  v.  Farren,  6  Bing.  141. 


Farren. 
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own  damages,  but  what  it  does  is  to  look  to  the  real  and 
true  intention  of  the  parties  (n),  not  being  bound  down 
by  the  mere  words  nsed  by  the  parties,  bnt  looking  at 
the  whole  instrument  to  arrive  at  the  tme  constmo- 
KmMt  T  tion.  Thns  in  one  case  already  quoted  (o)  the  defendant 
had  engaged  with  the  plaintiff  to  perform  as  a  come- 
dian at  the  plaintiff's  theatre  for  a  fixed  time  at  a  cer- 
tain remuneration,  and  it  was  mutually  agreed  that  if 
either  of  the  parties  should  neglect  or  refuse  to  fulfil 
the  agreement,  or  any  part  of  it,  such  party  should  pay 
to  the  other  the  sum  of  £1000,  which  was  thereby  de- 
clared between  the  parties  to  be  liquidated  and  ascer- 
tained damages,  and  not  a  penalty  or  penal  sum  or  in  the 
nature  thereof.  Yet  the  Court  held  that  the  stipulated 
sum  of  £1000  was  in  the  nature  of  a  penalty,  and  there- 
fore not  recoverable,  but  unliquidated  damages  only  were 
recoverable.  It  was  indeed  but  a  penalty  in  the  dis- 
guise of  liquidated  damages,  for  it  was  to  be  paid  on 
breach  equally  by  either  party,  and  it  was  evident  that 
had  the  breach  been  by  the  plaintiff  the  true  damage 
sustained  by  the  other  party  would  have  been  the  fixed 
remuneration  he  was  to  be  paid  during  the  time  agreed 
upon,  and  not  such  a  sum  as  this.  Had  this  sum  been 
stipulated  to  be  paid  only  on  breach  by  the  defendant, 
then,  as  his  breaches  wore  of  an  uncertain  nature  and 
amount,  the  stipulation  would  no  doubt  have  been  con- 
strued as  liquidated  damages  and  good,  for  the  rule  has 
been  laid  down  that  where  the  damage  is  entirdy  im- 
certaifif  and  the  parties  agree  on  a  definite  sum  by  way 
of  liquidated  damages,  then  that  sum  will  be  so  con- 
strued and  will  be  recoverable  (p). 

Effect  of  Where  a  sum  is  expressed  in  an  agreement  to  be 

78*^um"'^lg?e^**  a  penalty,  it  will  always  be  so  considered,  and  the 
to  be  paid  is     actiou  must  be  brought  on  breach  for  unliquidated 

by  way  of 


penalty. 


(n)  Per  Keating,  J.,  in  Lea  v.  Wltitaker,  L.  R.  8  C.  P.  73. 
(o)  Kcmftie  v.  Farren^  6  Bing.  141,  ante,  p.  345. 

(/))  Per  Coleridge,  J.,  Uctjnolds  v.  Bridge^  6  E.  &  B.  541  ;  Mercer  v. 
Irving,  27  L.  J.  (Q.B.)  291. 
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damages,  and  not  for  the  fixed  amount  {q) ;  it  has,  how- 
ever, been  held  that  where  the  real  damages  would  be 
excessively  difficult  to  arrive  at,  a  sum  stipulated  to  be 
paid,  although  mentioned  as  a  penalty,  may  be  recovered 
as  liquidated  damages  (r). 

Where  a  sum  is  really  a  penalty,  and  the  plaintiff  is  a  person  in 
not  able  to  sue  for  it,  but  has  to  sue  for  unliquidated  unj^^Jj^ted 
damages,  he.  IS  not  restricted  in  the  amount  that  he  damages  is  not 
may  recover  to  the  amount  named  as  the  penalty,  but  ^^amount^of 
may  recover  a  sum  exceeding  it  (s).  a  naned 

penalty. 

"  Where  it  is  doubtful  from  the  terms  of  the  contract 
whether  the  parties  meant  that  the  sum  should  be  a 
penalty  or  liquidated  damages,  the  inclination  of  the 
Court  will  be  to  view  it  as  a  penalty.  But  the  mere 
largeness  of  the  amount  fixed  will  not  per  se  be  suffi- 
cient reason  for  holding  it  to  be  so"  {t).  It  is  for  the 
Court  to  decide  whether  a  sum  stipulated  to  be  paid  is 
a  penalty  or  liquidated  damage  {u). 

Besides  the  difference  between  liquidated  and  un-  Difference  in 
liquidated  damages  in  their  very  nature  (w),  there  is  a  fjq^^'J^  *^j 
difference  in  the  course  of  procedure.     In  the  case  of  nniiquidated 
liquidated  damages  the  plaintiflf  may  isBue  a  writ  Bpe-  """'«''• 
cially  indorsed,  on  which,  if  the  defendant  does  not 
appear  within  the  eight  days  limited,  he  may  forthwith 
sign  final  judgment  and  issue  execution  against  the 
defendant,  or  proceed  to  obtain  satisfaction  of  his  judg- 
ment in  any  other  way  that  he  can ;  but  in  the  case  of 
unliquidated  damages,  the  writ  cannot  be  specially 
indorsed,  and  on  the  defendant's  non-appearance  within 
the  time  aforesaid,  the  plaintiff  can  only  sign  inter- 


(7)  Smith  V.  Dickensony  3  B.  &  P.  630. 
(r)  Sainter  v.  Ferguson,  7  C.  B.  716. 
(s)  Mayne  on  Damages,  99. 
(0  Ibid.  104. 
(u)  Ibid.  99,  100. 
(u7)  Ante,  p.  344. 
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Wherever 
there  has  been 
what  the  law 
considers  as  an 
injury,  there 
must  be  a 
right  of  action 
for  it. 

Differences 

between 

nominal, 

general,  and 

special 

damages. 


Cases  in  which 
a  person  may 
lose  his  right 
to  damages  or 
a  portion 
thereof. 


locntory  and  not  final  judgment,  after  which  he  has  to 
proceed  to  assess  his  damages  by  writ  of  inquiry,  or 
reference  to  a  master  or  assessors,  as  the  case  may  be, 
and  it  is  only  after  this  that  he  obtains  final  judg- 
ment (a;). 

Wherever  there  has  been  actually  what  the  law  con- 
siders an  injury  committed,  the  party  suffering  it  must 
always  be  entitled  to  maintain  an  actioA,  for  every  in- 
jury imports  a  damage,  although  it  does  not  really  cost 
the  party  anything  (y),  although  of  course  some  in- 
juries may  entitle  a  person  to  a  very  different  amount 
of  damages  to  what  others  would.  In  some  cases  clearly 
the  party  complaining  may  have  sustained  no  substan- 
tial damage,  e.g.,  in  the  case  of  the  breach  of  a  contract 
to  buy  goods  where  the  price  of  the  goods  has  after- 
wards gone  up,  for  here  there  has  been  no  loss  to  the 
vendor,  and  it  will  be  the  duty  of  the  judge  to  direct 
the  jury  to  award  only  nominal  damages  (z).  In  other 
cases  proof  may  be  given  of  an  injury  possibly  causing 
some  damage  not  necessarily  nominal,  but  which  can- 
not be  estimated  except  by  ordinary  opinion  and  judg- 
ment, e.g.y  in  an  action  against  a  banker  for  not  honouring 
his  customer's  cheque  (a).  In  other  cases  there  are 
what  are  called  special  damages,  that  is,  substantial  and 
real  damage,  reasonably  or  probably  caused  by  the  act 
of  the  defendant  (b).  In  our  second  division  of  the 
subject  of  damages,  the  general  rule  to  be  followed 
by  the  jury  in  assessing  these  special  damages  will  be 
noticed  (c). 

There  are  two  cases  in  which,  although  a  person  may, 
primarily  speaking,  be  entitled  to  damages,  yet  he  may 

(x)  See  Judicature  Act,  1875,  Order  xiii.  rr.  3,  4,  6. 

(y)  See  Ashby  v.  Whiter  1  S.  L.  C.  251 ;  Lord  Raymond,  938. 

(z)  See  Marzetti  t.  Wmiams,  1  B.  &  A.  415 ;  Broom's  Coms.  610  ; 
Mayne  on  Damages,  4,  5. 

(a)  See  as  to  these,  per  Cresswell,  J.,  RoHn  t.  Stevoard,  14  C.  B.  605 ; 
Broom's  Coms.  610. 

(6)  Broom's  Coms.  610. 

(c)  Post,  pp.  364-362. 
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lose  his  right  to  them,  or  at  any  rate  his  right  to  a 
considerable  portion  of  them.  The  first  of  such  cases 
is  where  the  defendant  shows  some  fact  in  mitigation 
of  the  damages,  e,g,y  in  an  action  brought  for  the  price 
of  some  article  which  has  been  warranted  by  the  plain- 
tiff, the  defendant  can  give  in  evidence  the  breach  of 
the  warranty  in  reduction  of  the  damages,  or  to  the 
extent  even  of  showing  that  the  plaintiff  is  entitled  to 
recover  nothing  (d),  or,  as  has  been  shown  (e),  in  an 
action  for  libel,  the  defendant  may  mitigate  the  damages 
by  showing  that  an  apology  has  been  given  or  offered. 
The  other  of  such  cases  is  that  of  set-off,  that  is,  where 
the  defendant  has  some  counter-claim  against  the 
plaintiff,  and  upon  this  point  the  student  will  bear  in 
mind  the  very  important  provision  contained  in  the 
Judicature  Act,  1875  (/ ). 

Where  a  person  has  suffered  injury  from  the  tortious  a  person  who 
act  of  another,  and  has  brought  an  action  and  recovered  J^^^^oJ^ 
damages  for  it,  he  cannot,  on  further  damage  resulting  cannot  bring ' 
to  him  from  the  act,  bring  another  action,  for  it  is  all  fr/iTo^ 
presumed  to  have  been  contemplated  in  the  original  the  same  act. 
action.     Thus,  if  A.  has  met  with  a  railway  accident, 
and  recovered  damages  for  it,  and  afterwards  the  injury 
turns  out  more   serious,   still  he  can  have  no  fresh 
action  {g). 

The  plaintiff,  in  his  statement  of  claim,  has  to  set  The  jnrj 
forth  the  amount  of  the  damages  which  he  claims,  and  ^rre^damTw 
the  jury,  in  awarding  the  damages,  must  take  such  than  the  plain- 
amount  as  their  maximum,  and  cannot  go  beyond  it,  *'^^^°^*' 
unless  the  €ourt  allows  the  claim  to  be  amended  Qi). 

Although  the  jury  have  a  discretion  in  awarding  the  Though  the 

question  of 
~ damages  is  for 

(d)  Mayne  on  Damages,  71;  ante,  p.  85.  ^^®  J^T^'i  * 

(e)  Ante,  p.  311.      «*    '      '        ^  ^  new  trial  may 

(/)  38  &  39  Vict.  c.  77  ;  Order  xix.  r.  3  ;  Ante,  pp.  208-211.         ^IT^^  **^ 
{g)  Per  Best,  C.J.,  Richardson  v.  MeUiah,  2  Bing.  240.  graniea. 

(A)  Mayne  on  Damages,  97,  440. 
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amount  of  the  damages,  such  discretion  is  not  quite 
absolute,  for  if  they  give  damages  which  are  manifestly 
either  grossly  excessive  in  comparison  with  the  injury 
sustained  by  the  plaintiff,  or  utterly  inadequate  to  it, 
the  Court  may  award  a  new  trial  (t). 

This  power  of  the  Court,  however,  to  grant  a  new 
trial  on  the  point  of  inadequacy  or  excess  of  the  dam- 
ages, is  very  carefully  exercised.  For  the  Court  to 
grant  a  new  trial  on  the  ground  of  excess,  the  damages 
must  be  shown  to  be  so  clearly  too  large  that  the  jury, 
in  awarding  them,  must  have  acted  under  some  wrong 
motives  or  some  misconception  or  mistake;  if  it  is 
simply  a  case  of  uncertain  damage,  the  mere  fact  that 
the  Court,  to  whom  the  application  is  made,  would  have 
awarded  a  less  amount,  is  not  sufficient  to  entitle  the 
person  to  a  new  trial  (k).  In  the  case  of  smallness  of 
damages  also  the  Court  will  rarely  interfere,  unless  some 
misconduct  or  accident,  error  or  mistake  on  the  part 
of  the  jury  is  shown  (Z).  And  in  applications  for  a  new 
trial  on  either  of  these  grounds,  it  is  not  customary  to 
grant  it  unless  the  judge  before  whom  the  action  was 
tried  expresses  himself  dissatisfied  with  the  damages 
awarded. 

An  action,  It  has  been  stated  that  the  main  object  of  an  action 

usuaif  is        ^^  generally  to  recover  compensation  for  the  injury  com- 

need  not  '       plained  of  (m),  but  this  is  not  invariably  so — for  in- 

foT^"gL^^  stance,  an  action  may  be  brought  for  an  injunction 

against  the  commission  or  continuance  of  some  act  by 

the  defendant,  such  as  waste,  and  although  damage  may 

be  claimed  for  the  injury  already  done,  yet  sometimes 

the  injunction  is  what  is  particularly  desired  (n).    Two 


(t)  Mayne  on  Damages,  455,  ct  scq. 

(A)  See  Chambers  v.  Caulfield,  6  East,  256. 

(0  JRendail  v.  ffayicard,  5  Bing.  N.  C.  424 ;  Richards  v.  RosCy  23  L.  J. 

Ex.  3. 

(m)  Ante,  p.  344. 

(n)  An  injunction  may  be  granted  by  any  division  of  the  High  Court  of 

Justice. 
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cases^   in   which   the  action  need  not  mainly  be  for 
damages,  may  specially  be  mentioned. 

It  is  provided  by  the  Common  Law  Procedure  Act,  Proyision  of 
1854  (o),  that  in  any  action  in  respect  of  the  wrongful  1^^^^^^°^^ 
detention  of  goods  or  chattels  the  plaintiff  may  apply  Act,  1874, 
to  the  Court  or  a  judge  on  a  verdict  being  given  for  '* 
him,  to  order  execution  to  issue  for  the  return  of  the 
particular  goods,   without  giving   the  defendant  the 
option  of  retaining  them  or  paying  their  value,  and  the 
Court  may,  at  discretion,  so  order  (p).     Prior  to  this 
Act,  the  judgment  was  always  for  the  return  of  the 
goods  themselves,  or  for  payment  of  damages  for  their 
value,  the  defendant  having  the  option  of  which  he 
would  do. 

Where  a  person  has  contracted  to  buy  goods  or 
chattels,  formerly  his  only  remedy  was  an  action  for 
damages  for  the  breach  of  the  contract,  but  now,  under 
the  provisions  of  the  Mercantile  Law  Amendment 
Act  (q),  he  may,  in  some  cases,  obtain  the  specific  de- 
livery of  the  goods  or  chattels  contracted  for.  That 
Act  provides  (r),  that  in  all  actions  and  suits  in  any  of  Proyision  of 
the  superior  courts  for  breach  of  contract  to  deliver  yict!  c.^97^ 
specific  goods  for  a  price  in  money,  on  the  application  s.  2. 
of  the  plaintiff,  and  by  leave  of  the  judge  before  whom 
the  cause  is  tried,  the  jury  shall,  if  they  find  the  plain- 
tiff entitled  to  recover,  find  by  their  verdict  what  are 
the  goods  in  respect  of  the  non-delivery  of  which  the 
plaintiff  is  entitled  to  recover,  and  which  remain  unde- 
livered ;  what  (if  any)  is  the  sum  the  plaintiff  would 
have  been  liable  to  pay  for  the  delivery  thereof;  what 
damages  (if  any)  the  plaintiff  would  have  sustained  if 
the  goods  should  be  delivered  under  execution  as  there- 


20 


(0)  17  &  18  Vict.  c.  125,  8.  78. 
Ip)  See  also  ante,  pp.  282,  283. 
(7)  19  &  20  Vict.  c.  97. 
(r)  vSect.  2. 
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inafter  mentioned,  and  what  damages  if  not  so  deliy- 
ered ;  and  thereupon,  if  judgment  shall  be  given  for 
the  plaintiff,  the  Court  or  any  judge  thereof,  at  their  or 
his  discretion,  on  the  application  of  the  plaintiff,  shall 
have  power  to  order  eoBeeution  to  tame  for  the  delivery  on 
payment  of  such  sum  (if  any)  as  shall  haye  been  found 
to  be  payable  by  the  plaintiff,  as  aforesaid,  of  the  said 
goods,  without  giving  the  defendant  the  option  of 
retaining  the  same  upon  paying  the  damages  assessed ; 
and  such  writ  of  execution  may  be  for  the  delivery  of 
such  goods.  If  such  goods  so  ordered  to  be  delivered, 
or  any  part  thereof,  cannot  be  found,  or  unless  the  Court 
or  a  judge  shall  otherwise  order,  the  sheriff  or  other 
officer  of  the  Court  is  to  distrain  on  the  defendant's 
lands  and  chattels  within  the  jurisdiction  of  the  Court, 
until  the  defendant  delivers  the  goods,  or,  at  the  option 
of  the  plaintiff,  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  or  damages.  And  the  plaintiff, 
in  addition  to  the  specific  delivery  of  the  goods  as  afore- 
said, is  to  be  entitled  to  have  made  from  the  defend- 
ant's goods  the  damages,  costs,  and  interest  in  such 
action  (s). 

Where  Where  damages  are  awarded  by  a  jury  against  several 

re™vered  as     defendants,  it  is  in  the  option  of  the  plaintiff  to  levy 
against  several,  the  wholc  against  any  one  of  them.    If  the  action  is  on 

the  whole  can 

be  levied  

against  one. 

(s)  See  this  also,  ante,  pp.  81,  82.  Prior  to  the  Acts  mentioned  in  the 
foregoing  two  paragraphs  (17  &  18  Vict,  c  125,  and  19  &  20  Vict.  c.  97) 
courts  of  law  had  no  power  of  giving  specific  delivery  of  chattels  which 
is  by  them  given.  Bat  the  Court  of  Chancery  had  long  had  a  power  of 
giving  specific  delivery  of  chattels  wrongfully  detained,  but  only  when  the 
chattel  was  of  some  special  and  peculiar  value  for  which  damages  would  not 
compensate :  see  Puset^  v.  Pxtsey^  and  Duke  of  Somerset  v.  Cooksoiiy  1  White 
and  Tudor's  Leading  Cases  in  Equity,  820,  821,  and  note.  It  will  be  ob- 
served that  the  powers  given  by  the  two  Acts  just  mentioned  to  the  courts  of 
law  were  quite  irrespective  of  any  special  or  peculiar  value  in  the  chattel. 
There  was  one  respect  also  in  which  the  remedy  in  Chancery,  when  it  could 
be  taken,  was  more  beneficial,  viz.,  that  that  court  could  enforce  its  deci-ee 
by  attachment,  while  the  judgment  at  law  could  only  be  enforced  by  dis- 
tringas. Under  the  Judicature  Act,  1873,  it  would  appear  that  any  divi- 
sion of  the  Court  can  give  specific  delivery  of  chattels  either  under  these 
Acts  or  on  the  principle  of  special  and  peculiar  value  formerly  acted  on  by 
the  Court  of  Chancery. 
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contract,  however,  that  one  has  a  right  to  a  propor- 
tionate contribution  from  his  co-defendants,  but  if  in 
respect  of  a  tort  he  has  no  such  right  (t). 

A  person  against  whom  damages  are  awarded  is,  of  Liabiiityofan 
course,  liable  to  have  the  judgment  fully  enforced  actum.*^^  "*  *" 
against  him  by  execution,  but  in  the  case  of  an  executor 
defendant,  although  he  is  personally  liable  for  the  costs, . 
yet  he  is  not  for  the  damages,  but  only  his  testator's 
estate,  unless  he  has  set  up  some  defence  he  knew  to 
be  false,  when  on  default  of  the  testator's  estate  he 
will  be  personally  liable.  He  will,  however,  be  person- 
ally liable  to  the  fullest  extent  when  he  has  in  writing, 
for  consideration,  agreed  to  pay  his  testator's  debt  (u), 
or  where  he  is  sued  on  some  contract  he  has  himself 
entered  into,  e.  ^.,  where  he  personally  gave  instruc- 
tions for  the  funeral,  he  will  be  personally  liable  (x). 
If  an  executor  plaintiff  sues  and  fails,  he  will  be  liable 
for  costs  in  the  same  way  as  an  ordinary  plaintiff, 
unless  the  court  otherwise  orders  (y). 

Damages  are,  generally  speaking,  assessed  by  a  jury.  Damages  are 
but  when  they  are  really  and  substantially  a  matter  of  ^^^  by  a 
calculation, — 6.^.,  all  cases  of  complicated  accounts  j»iry,  but  not 
between  the  parties  that  cannot  be  conveniently  dis-  *  ^*^"* 
posed  of  by  a  jury  in  the  ordinary  way, — it  has  long 
been  the  practice  to  refer  them  for  assessment  to  one  of 
the   masters  of  the  court  (iz).     And  also  under  the 
present  practice,  damages  may  be  assessed  in  any  way 
in  which  any  question  arising  in  an  action  may  be 
tried  (a),  i.  e,,  either  before  a  judge  or  judges  alone,  or 
before  a  judge  with  assessors,  or  before  a  judge  and 


(«)  Merry  weather  v.  Nixan^  2  S.  L.  C.  527  ;  8  T.  R.  186. 

(m)  Ante,  p.  39. 

(x)  Mayne  on  Damages,  398-404. 

(y)  3  &  4  Wm.  4,  c.  42,  s.  31. 

(z)  15  &  16  Vict.  c.  76,  s.  94. 

('f)  Judicature  Act,  1875,  Order  xiii.  r.  6,.and  Order  xxix.  r.  4. 
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jury,  or  before  an  official  or  special  referee,  sitting 
with  or  without  a^essors  (6). 

2.  The  measure  2.  Juries  in  assessing  special  damages  are  bound  by 
geneKiHyr  certain  established  and  recognised  rules,  which  are 
pointed  out  to  them  by  the  judge  in  summing  up 
the  case,  which  rules  constitute  the  scale,  or,  as  it  is 
generally  called,  the  measure  of  damages  in  an  action  (c), 
'  Some  of  these  rules  equally  apply  whether  the  action 
is  founded  upon  contract  or  upon  tort,  and  some 
particularly  to  each  class  of  action. 

The  great  rule      The  first  and  most  important  rule  which  applies  to 

is  that  all  actions  is  that  the  damages  must  not  be  too  remote, 

not  be  too        but  must  be  the  natural  and  probable  result  of  the 

remote.  defendant's  wrongful  act  (d).     "  Damage  is  said  to  be 

too  remote  when,  although  rising  out  of  the  cause  of 

action,  it  does  not  so  immediately  and  necessarily  flow 

from   it   as  that   the   offending  party  can  be  made 

responsible  for  it "  (e). 

What  is  meant      One  or  two  illustrations  will  explain  what  is  meant 
by  this.  ]yj  this  rule,  and,  firstly,  as  an  instance  of  its  appli- 

cation in  an  action  of  contract,  we  may  take  the 
Hadieif  v.  important  case  of  Hadley  v.  BaxendaJe  (/)  (which  it 
Baxendak.  jj^^g  \yQQYi  Said  was  a  caso  intended  to  settle  the  law 
upon  the  subject  {g) ).  In  that  case  the  facts  were 
shortly  as  follows :  The  plaintiffs  were  mill-owners, 
and  one  of  the  mill-shafts  being  broken,  they  sent  a 
servant  to  the  office  of  the  defendants,  who  were 
carriers,  who  informed  the  clerk  at  their  office  that 
the  shaft  must  be  sent  at  once,  the  mill  being  stopped 
for  want  of  it,  and  the  clerk  told  him  in  reply  that  if 


(6)  Judicature  Act,  1875,  Order  xxxvi.  r.  2. 

(c)  Broom's  Coms.  610. 

Id)  See  per  Patteson,  J.,  in  Kelly  v.  Partington^  5  B.  &  A.  645. 

(e)  Mayne  on  Damages,  26. 

If)  9  Ex.  341. 

(jj)  Per  Pollock,  C.B.,  Wilson  v.  Newport  Dock  Co,,  L  R.  1  Ex.  189. 
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it  were  sent  any  day  before  12  o'clock  it  would  be 
delivered  the  following  day.  Accordingly  the  shaft 
was  entrusted  to  the  defendants  to  carry,  and  the 
carriage  paid,  but  through  the  defendants'  neglect  it 
was  not  delivered  in  the  proper  time,  and  the  making 
of  a  new  shaft  was  through  this  delayed  for  several 
days.  The  plaintiffs  contended  that  in  estimating  the 
damages  the  loss  of  profits  caused  by  the  stoppage  of 
the  mill  should  be  considered,  but  the  court  decided 
that  they  could  not  be  taken  into  account,  the  rule 
being  that  the  damages  in  respect  of  breach  of  contract 
must  be  anch  as  might  fairly  and  reasonably  be  con- 
sidered,  either  arising  naturally  -from  the  breach,  or 
such  as  might  reasonably  have  been  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  the 
breach  of  it ;  here  the  mere  fact  of  what  the  servant 
had  told  the  clerk,  in  the  absence  of  any  express  or 
implied  contract  on  his  part  that  special  diligence 
should  be  taken  on  that  account,  was  not  sufficient  to 
make  this  loss  of  profits  damages  that  might  reasonably 
be  expected  to  flow  from  the  breach. 

The  case  of  Kelly  v.  Partington  (h)  furnishes  an  Kelly  v. 
illustration  of  the  rule  arising  in  an  action  of  tort.  ^^^*»9*<>^' 
That  was  an  action  by  a  servant  for  slander,  the  words 
not  being  actionable  in  themselves,  and  the  plaintiff 
sought  to  prove  as  damages  the  fact  that  in  conse^ 
quence  of  the  slander,  a  third  person  had  refused  to 
employ  her,  which  he  otherwise  would  have  done ;  but 
the  court  held  that  as  the  words  used  would  not 
naturally  lead  to  such  a  result  such  damages  were  too 
remote. 

The  rule  that  the  damage  complained  of  must  be  As  to  whethei 
the  natural  and  probable  result  of  the  act  complained  ^tj^™™"*^*" 

plaintiff  to 

"~ defendant  of 

special  circnm- 
</0  5  B.  &  A.  645.  stances  will 

2  A  2 
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render  of  is  most  difficnlt  of  application  in  cases  in  which  some 

resulting  Special  facts  have  been  communicated  by  the  plaintiff 
therefrom        to  the  defendant  which  are  alleged  to  have  brought  the 

recover&Dle 

aithoneh  '  damage  complained  of  within  his  knowledge,  so  as  to 
therwouid  ^*^®  ^*  *^®  natural  and  probable  result,  though  other- 
have  been  too  wise  it  would  not  have  been.  Thus,  in  the  case  of 
remote.  Hodky  V.  Boxendole  (t),  the  plaintiffs'  servant  certainly 

told  the  defendants'  clerk  that  the  mill  was  stopped, 
but  yet  it  was  held  that  this  was  not  sufficient  to 
make  the  loss  of  profits  the   natural  and  probable 
result  of  the  defendants'   negligence,   yet,   had  the 
notice  been  more   specific  and  detailed,   a  different 
decision  might  have  been  arrived  at,  for  there  have 
been  cases  deciding  that  where  a  plaintiff  has  given  a 
defendant    notice  of  some  particular   circumstances, 
or  where  a  defendant  was,  or  ought  to  have  been, 
aware  of  some  such  circumstances,  he  can  prove  as 
damages  what  he  certainly  could  not  so  have  proved 
had  he  not  given  such  notice,  or  had  not  the  defendant 
known  of  it,  or  been  in  such  a  position  that  he  ought 
DiflScuity  of     to  havo  kuowu  of  it  (A;).     It  is  very  difficult,  if  not 
i}!^ecal^on     iDipossible,  howovor,  to  reconcile  all  the  cases  in  which 
the  point.        the  fact  of  uotico,  or  knowledge  of  some  special  cir- 
cumstances, has  been  held  sufficient  to  render  damages 
arising  from  it  recoverable  as  not  being  too  remote, 
and   different  rules  have  been  laid    down  upon  this 
point :  thus  in  one  case  '^  The  damages  are  to  be  what 
would  be  the  natural  consequences  of  a  breach  under 
circumstances  which  both  parties  were  aware  of"  (Z), 
but  this  rule  would  appear  too  wide  viewed  by  the  side 
of  the   following    one :  -  "  The    knowledge    must    be 
brought  home  to  the  party  sought  to  be  charged  under 
such  circumstances,  that  he  must  know  that  the  person 


(i)  Ante,  pp.  354,  355. 

Ik)  Smeed  v.  Foord,  28  L.  J.  (Q.B.)  178 ;  Collard  v.  South  Eastern  JRif. 
Co.j  30  L.  J.  (Ex.)  393 ;  Cory  v.  Thames  Ironworks  Co.,  L.  R.  3  Q.  B.  181 ; 
37  L.  J.  (Q.B.)  68. 

(0  Per  Blackburn,  J.,  in  Cory  v.  Thames  Ironurorhs  Co.,  L.  R.  3  Q.  B. 
186. 
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he  contracts  with  reasonably  belieyes  that  he  accepts 
the  contract  with  the  special  conditions  "(^)' 

One  thing,  however,  is  clear,  from  all    the   cases,  aeariy,  how- 
viz.,  that  to  render  damage  caused  from  some  particular  ®^®'»  ** "  °®* 

'  o     ^      ^  r  necessary  to  • 

circumstance  recoverable,  it  is  not  always  necessary  render  such 
that  such  special  circumstance  should  be  included  in  r^*f^bie 
the   contract  between    the   parties;    in    some    cases  that  the 
notice    of    it    to    the    defendant,   or   his   knowledge  gJ^^^^^o^JJ' 
of  it,  or  the  fact    that  he  ought  to  have   known  of  |»avebeeii 

•  «•  i»»ii  ji  -iiiii^  included  in 

it,  IS  sufficient  to  render  damages  recoverable  that  the  contract, 
otherwise  would  have  been  too  remote.  And  if  the 
notice  is  given  in  such  a  way  that  it  forms  the 
basis  of  the  contract  in  the  eyes  of  both  parties,  so 
that  it  may,  indeed,  be  considered  as  an  implied  term 
in  the  contract,  then  this  is  always  so  (n). 

No  damages  can  be  awarded  in  respect  of  any  act  of  Damages 
the  defendant  done  before  the  plaintiff's  particular  cause  ?"!u°^  P"®^ 

*  .   ,   *  to  the  cause 

of  action  arose  (o),  but  damages  arising  subsequently  of  action 
to  the  cause  of  action  may  be  awarded  where  they  JJ^^'r^  ^^^ 
appear  to  be  the  natural  and  necessary  result  of  the  damages 
act  complained  of,  and  do  not  in  themselves  constitute  ^metfmw^ 
some  new  cause  of  action  (p).  may. 

In  actions  upon  contracts  the  measure  of  damages  in  actions  ex 
never  depends  upon   the  motives  which  led  the  de-  ^^|^"  f ^^e 
fendant  to  break  the  contract,  for  however  evil  the  defendant 
intention  of  the  plaintiff  may  have  been  in  breaking  JJe^aml^, 
his  contract,  that  fact  cannot  be  taken  into  considera-  except  in  the 
tion.     Thus,  the  defendant  may  have,  from  motives  of  b^ach^of  * 
annoyance,  or  even  worse  motives,  refused  to  pay  a  promise  of 
debt  due  until  actually  compelled  to  do  so,  yet  aii™*"*^^®- 


(m)  Per  Willes,  J.,  in  British  Coiumbia  Saw  Mill  Co.  v.  Nettieahip^  L.  R. 
3  C.  P.  509. 

(n)  And  see  hereon  Mayne  on  Damages,  8-21 ;  also  notes  to  Vicars  v. 
Wiicocks,  in  2  S.  L.  C.  549-552. 

(o)  Mayne  on  Damages,  58. 

(p)  Ibid.  59. 


358 


ON   DAMAGES. 


that  can  be  recovered  is  the  amount  of  the  debt, 
with  interest  in  some  cases,  which  will  presently  be 
noticed  (q).  To  this  rule,  however,  there  is  one  ex- 
ception, viz.,  an  action  for  breach  of  promise  of  mar- 
riage, which,  though  strictly  speaking  an  action  on  a 
contract,  yet  so  strongly  pertains  to  a  tort,  that  the 
motives  of  the  defendant  in  committing  the  breach  are 
often  a  most  important  point,  as  also  the  position  in 
life  of  the  defendant  (r).  In  this  action,  therefore, 
the  principles  stated  in  the  next  paragraph  will  gene- 
rally apply. 


Bat  it  is 
otherwise  in 
actions  ex 
delicto. 


In  actions  for  a  tort,  the  motives  of  the  defendant 
in  committing  the  tortious  act  are,  however,  all-im- 
portant, for  in  such  an  action  any  species  of  aggra- 
vation will  give  ground  for  additional  damages  (s). 
Thus,  if  two  assaults  are  committed,  the  one  perhaps 
unintentionally,  or  at  any  rate  hastily,  or  with  some 
circumstances  of  an  excusable  nature,  the  other  pre- 
meditated and  fully  intended,  and  perhaps  accompanied 
with  insulting  or  opprobrious  expressions  or  other  cir- 
cumstances of  aggravation ;  in  the  latter  case  naturally 
very  much  heavier  damages  will  be  given  than  in  the 
former,  although  practically  the  plaintiff  may  not  have 
sustained  any  greater  or  more  substantial  injury  than 
in  the  other  cases.  Instances  might  be  multiplied  to 
any  extent,  for  almost  every  action  for  a  tort  will  be 
found  to  constitute  an  instance  in  itself  more  or  less 
striking. 


Looser  prin- 
ciples are 
observed  in 
awarding 
damages  in 
actions  ex 
delicto  than  in 
actions  ex 
contractu. 


A  jury,  therefore,  in  assessing  damages  in  tort  are 
governed  by  far  looser  principles  than  in  contract  (t) ; 
and  in  many  cases  of  tort  the  jury  are  justified  in 
giving  damages  quite  beyond  any  possible  injury  sus- 


(<q)  Majne  on  Damages,  21-23. 
(r)  Ibid.  21,  375,  376. 
(«)  Ibid.  23. 
(0  Ibid. 
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tained  by  the  plaintiff,  on  the  ground  that  the  action 
is  brought  to  a  certain  extent  as  a  public  example,  and 
damages,  when  so  awarded,  are  styled  exemplary  or 
vindictive  damages  (i^).  As  an  instance  of  this  parti- 
cularly may  be  mentioned  actions  for  seduction  (x). 

It  was  formerly  laid  down  as  a  rule  in  actions  of  Although  it 
tort,  that  not  only  must  the  damage  be  the  natural  ^**  ^^^'^^^}j 
and  probable  cause  of  the  defendant's  act,  but  also  that  yet  now  it  is 
the  wrongful  act  of  a  third  person,  even  although  it  that^d^T? 
might  be  the  natural  and  probable  cause  of  the  de-  sustained 
fendant's  act,  co.uld  never  be  taken  into  consideration  ]eaai^tmse^^ 
in  assessing  the  damages  against  the  defendant,  or,  in  quences  of  the 
other  words,  that  damages  must  be  the  natural  and  legal  ^^l^^  "**  * 
consequence  of  the  defendant's  act  (y).    The  practical 
working  of  this  rule  may  be  well  illustrated  by  an 
extreme  case.     Suppose  that  the  defendant  had  slan- 
dered the  plaintiff  openly  before  a  number  of  people 
by  using  words  leading  them  to  believe  him  guilty  of 
some  such  disgraceful  action,  that  they  might  naturally 
have  been  expected  to  set  upon  the  plaintiff  and  ill-use 
him  in  consequence  of  their  belief  in  such  words,  as 
by  putting  him  in  an  adjacent  pond  or  otherwise ;  and 
suppose  this  to  have  been  not  only  what  might  have 
been  expected,  but  also  what  actually  occurred,  yet  as 
such  an  act  was  of  course  an  unlawful   one  on   the 
part  of  such  third  persons,  it  could  not  have  been  taken 
into  account  by  the  jury  in  estimating  the  amount  of 
the  damages,  as  though  under  the  circumstances  the 
natural,  it  was  not  the  legal  consequence  of  the  act  (z). 

This  former  rule  was,  therefore,  manifestly  unjust. 


(u)  Buckle  V.  Money,  2  Wils.  205 ;  Fabrigas  v.  Mostyn,  2  W.  Bl.  929 ; 
Lmbien  v.  Myers,  30  L.  J.  (Ejc.)  71 ;  Bcli  v.  Midiand  By.  Co.,  30  L.  J. 
(C.P.)  273. 

(ar)  Per  Wilmot,  C.J.,  in  Tidlidge  v.  Motfe,  3  Wils.  18. 

(j/)  Vicars  v.  Wilcocks,  2  S.  L.  C.  534 ;  8  East.  1 ;  Morris  ▼.  Langdalc, 
2  B.  &  P.  284. 

(?)  See  per  Lord  Wensleydale,  in  Lynch  v.  Knight,  9  H.  L.  Cas.  577. 
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and  must  now  be  taken  as  clearly  not  law  (a).  It  was 
Lwrdcy  v.  Gye.  finally  overruled  in  the  case  of  Lundey  v.  Qye,  which 
is  cited  below,  and  the  facts  of  which  haye  been  pre- 
yionsly  stated  in  discussing  another  point  Q>\  in  which 
case  it  will  be  noticed  that  the  damage  complained  of 
was  the  wrongful  act  of  a  third  person. 

When  interest  In  actions  on  Contracts  interest  may  properly  be 
recoverable,  considered  by  the  jury,  and  awarded  by  them  as  in- 
creasing the  amount  of  the  damages  in  some  cases, 
though  not  in  all.  That  this  is  so  in  the  case  of  bills 
of  exchange  and  promissory  notes  has  been  noticed  in 
considering  those  instruments  {e) ;  also,  interest  may 
of  course  be  given  where  there  has  been  an  express 
contract  to  pay  it,  or  where  a  contract  can  be  implied 
to  that  effect,  as  from  the  custom  of  a  banking  house 
known  to  the  defendant,  or  where  it  has  been  paid  in 
like  previous  transactions  between  the  parties;  also 
where  a  bill  or  note  has  been  agreed  by  the  defendant  to 
be  given  for  a  debt,  and  not  given,  the  plaintiff  may 
recover  interest  from  the  time  it  ought  to  have  been 
given,  because  had  it  been  given  it  would  have  itself 
carried  interest  {d).  It  has  also  been  provided  by 
Provision  of  statute  («),  "  that  upon  all  debts  or  sums  certain,  pay- 
c.42^8.  ^.  *  *^^®  **  *  certain  time  or  otherwise,  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  a  creditor 
at  a  rate  not  exceeding  the  current  rate  of  interest, 
from  the  time  when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  pay- 
able otherwise,  then  from  the  time  when  demand  of 


(a)  Lynch  v.  KriMht,  9  H.  L.  Cas.  577 ;  Knight  v.  Oibbs,  1  A.  &  E.  43 ; 
Green  v.  Button^  2  C.  M.  &  R.  707 ;  Lumley  v.  Gye,  22  L.  J.  (Q.B.)  463 ; 
Starkie  on  Slander  and  Libel,  205 ;  notes  to  Vicars  v.  Wiloocks,  2  S.  L  C. 
539,  et  seq. ;  Mayne  on  Damages,  41. 

(6)  Ante,  p.  323. 

(c)  Ante,  p.  134. 

(d)  Mayne  on  Damages,  105-111. 
(^)  3  &  4  Wm.  4,  c.  42. 
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payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  snch  demand  until  the 
time  of  payment.  Provided  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now  payable  by 
law  "  (/). 

It  will  be  observed  that  this  is  a  mere  discretionary  ObserTations 
power  to  a  jury,  and  in  that  respect  unlike  the  other  *^°  *^®  sututo. 
cases  in  which  interest  is  recoverable.  With  regard  to 
the  demand  that  is  required  if  the  sum  is  not  payable 
at  a  certain  time  under  some  written  instrument,  any- 
thing is  sufficient  that  substantially  gives  the  defend- 
ant notice  that  if  the  debt  is  not  paid  at  a  certain 
time  he  will  be  held  liable  for  interest  (ff). 


The  same  Act  also  provides  that  the  jury  on  the  trial  Further  pro- 

▼isions  0  ' 
statute. 


of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  ^"***'"  of  same 


they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods  in  actions 
for  wrongful  conversion  or  trespass  to  goods,  and  also 
over  and  above  all  money  recoverable  on  policies  of 
insurance  made  after  the  Act  (h). 

There  are  some  few  cases  in  which  it  has  been  pro-  Double  and 
vided  by  statute  that  double  or  treble  damages  shall  be  ^^^^  ^ 
recoverable,  e.g.,  in  the  case  of  a  wrongful  distraint  for 
rent  where  no  rent  was  actually  due,  there  the  party 
so  wrongfully  distraining  forfeits  double  the  value  of 
the  chattels  distrained  on,  together  with  full  costs  of 
suit  (i). 

A  defendant  may  now  in  some  cases  obtain  substan-  A  defendant 
tial  damages  against  a  plaintiff,  for  the  Judicature  Act,  "n/e" ^^e 

Judicature 
Act,  1875, 

obtain 
(/)  3  &  4  Wm.  4,  c.  42,  s.  28.  damages 

(g)  Sec  Moioatt  v.  Lottl  Londetborcugh,  23  L.  J.  (Q.B.)  38.  against  the 

(A)  3  &  4  Wm.  4,  c.  42,  s.  29.  plaintiff  in 

(»)  2  Wm.  &  M.  ses.  1,  c.  5.  s.  5 ;  Add.  on  Torts,  1001,  1002.  an  action. 
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1875  (k)y  allows  any  counter-claim  to  be  set  up  by  a 
defendant  against  a  plaintiff.  Thus  in  a  recent  case 
that  occurred  a  solicitor  brought  an  action  against  his 
client  for  slander,  in  alleging  that  he,  the  solicitor,  had 
been  guilty  of  negligence.  The  defendant  set  up  as  a 
counter-claim  that  the  plaintiff  had  actually  been  guilty 
of  negligence,  and  claimed  damages  in  respect  of  that 
negligence,  and  substantial  damages  were  awarded  by 
the  jury  to  him.  In  all  such  cases  of  course  the  general 
rules  as  to  the  measure  of  damages  will  apply. 

3.  Damages  in      3.  Damages  in  every  particular  case  depend  more  or 

Ucuiar^ases.    ^^^^  ^^  *^®  general  rules  as  to  the  measure  of  damages 
laid  down  in  the  preceding  pages. 

Damages  Where,  on  a  contract  for  sale  of  land,  it  turns  out 

recoverable      *^**  *^^  vcndor  has  uo  Valid  title  to  convey  to  the 
by  a  purchaser  purchaser,  naturally  the  latter  has  a  right  of  action 
contract  to^  *  against  the  former,  and  he  is  entitled  to  recover  as  his 
sell  land.         damages  any  expenses  he  has  properly  incurred  in  in- 
vestigating the  title,  and  also,  if  he  has  paid  a  deposit, 
such  deposit  and  interest  thereon  (2),  but   he  is  not 
generally  entitled   to  recover  anything  for  expenses 
incurred  purely  on  his  own  behalf  and  not  actually  ne- 
cessary, e.g.,  surveying  the  estate,  nor  any  expenses  he 
has  incurred  before  the  proper  time  for  doing  so,  c.^., 
the  preparing  of  the   conveyance  in  anticipation  of 
matters  being  all  right  (m). 

As  no  man  can  be  absolutely  certain  that  he  has  a 
perfect  title  to  land  which  he  contracts  to  sell,  it  is  con- 
sidered that  contracts  for  the  sale  of  land  have  expressed 
on  them  the  condition  or  proviso  that  they  are  only  to 
take  effect  in  the  event  of  the  vendor  turning  out  to 
have  a  good  title,  and  therefore,  generally  speaking,  if 


(k)  38  &  39  Vict.  c.  77,  Order  xix.  r.  3. 
(0  Mayne  on  Damages,  135. 
(m)  Ibid.  136. 
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the  contract  is  not  carried  ont,  through  a  defect  in  the 
title  of  the  vendor,  the  purchaser  is  only  entitled  to  the 
damages  specified  in  the  last  preceding  paragraph  (n) ;  Damages 
but  if  a  person  has  oflfered  for  sale  an  estate  to  which  J^re^endor 
he  knew  he  had  no  title,  and  to  which  he  had  no  rea-  knew  he  had 
sonable  expectation  of  gaining  a  title,  the  purchaser  is  °       ' 
entitled  further  to  reasonable  damages  for  the  loss  of 
his  bargain,  on  the  principle  that  he  is  entitled,  so  far 
as  money  can  do  it,  to  be  placed  in  the  same  situation 
as  if  the  contract  had  been  carried  out  (o).     But  the 
purchaser  is  not  entitled  to  recover  as  damages  the 
profit  that  he  would  have  made  on  an  agreed  re-sale  of 
the  estate,  or  any  expenses  of  such  re-sale,  unless  there 
has  been  some  fraud  on  the  part  of  the  vendor  (p). 

If  the  breach  of  a  contract  for  the  sale  or  letting  of  Or  wilfuiij 
land  arises  from  some  matter  other  than  title,  e.g.,  if  "1^*** 
the  vendor  wilfully  refuses  to  convey  or  let  to  the 
plaintiff,  all  reasonable  special  damage  that  he  has 
under  the  circumstances  sustained  may  be  recovered, 
so  that  this  would  certainly  bring  in  the  loss  of  profit 
on  an  agreed  re-sale  (q).  And  the  plaintiff  is  also 
generally  entitled,  in  addition,  to  specific  performance 
of  the  contract  (r). 

In  an  action  against  a  purchaser  of  land  for  refusing  Damages 
to  complete  as  he  should  have  done,  the  damages  that  '■©^^▼ejaWe 
the  plaintiff  is  entitled  to  recover  are  not  the  full  price  purchaser  for 
agreed  to  be  paid,  or  the  value  of  the  land,  but  the  loss  ^^*|°^*** 
he  has  actually  sustained  by  the  defendant's  breach  of 
contract,  which  would  in  most  cases  be  the  expenses 
the  plaintiff  has  been  put  to,  and  any  special  inconve- 
nience he  has  suffered,  and  the  difference  between  the 
price  agreed  upon  and  the  sum  produced  on  a  re-sale  (s). 

(n)  Sec  Fleureau  v.  ThomhUl,  2  W.  Bl.  1078. 

(o)  Rdbinson  v.  Jfannan,  18  L.  J.  (Ex.)  202. 

(/>)  See  Majne  on  Damages,  136. 

(7)  Engel  t.  Fitch,  L.  R.  4  Q.  B.  659. 

(r)  See  SnelFs  Principles  of  Equity,  450,  et  seq. 

(a)  Laird  v.  Pym,  7  M.  &  W.  474. 
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Damages 
recoverable  in 
an  action  by 
a  reversioner 
for  breach 
of  a  covenant 
to  repair. 


Under  the  ordinary  stipulation,  that,  if  the  pur- 
chaser fails  to  comply  with  the  conditions  of  sale  the 
deposit  shall  be  forfeited  to  the  vendor,  the  vendor  is 
entitled  to  forfeit  it  on  such  an  event  (t) ;  this  does  not 
preclude  him  from  bringing  an  action  against  the 
vendee  also,  but  if  he  does  so  the  amount  of  the  deposit 
will  be  taken  into  account  in  calculating  the  damages(u). 

Where  an  action  is  during  the  continuance  of  a  lease 
brought  by  the  reversioner  for  breach  of  a  covenant  to 
repair,  the  measure  of  damages  is  generally  considered 
to  be  the  real  injury  that  has  been  done  to  the  rever- 
sion (x) ;  but  if  the  lease  has  actually  expired,  then  the 
measure  of  damages  will  be  what  it  has  cost  or  will  cost 
to  put  the  premises  in  proper  repair  (y). 

In  the  case  of  trespass  or  other  injury  done  to  land, 
the  actual  occupier  of  it  is  naturally  the  person  entitled 
to  bring  an  action,  but  if  the  injury  is  one  of  a  per- 
manent nature  that  tends  to  depreciate  the  value  of 
the  inheritance  as  well  as  the  immediate  ownership, 
not  only  may  the  occupier  sue  but  also  the  rever- 
sioner (z),  which  has  been  well  instanced  by  the  case  of 
injury  done  to  trees  where  the  occupier  would  have  his 
right  of  action  in  respect  of  the  loss  of  shade  from  them, 
and  the  reversioner  for  the  loss  of  the  timber  (a). 


Mesne  profits.  In  any  action  for  recovery  of  land,  damages  may  also 
be  recovered,  which  damages  will  generally  be  the  loss 
of  the  profits  of  the  land  by  the  plaintiff  during  the 
period  of  the  defendant's  wrongful  possession,  which 
damages  are  styled  mesne  profits  (b). 


Damages  for 
trespass,  &c., 
to  land,  may 
sometimes  be 
recovered,  both 
by  the 
occnpier  and 
the  rever- 
sioner. 


(0  Hinton  v.  Sparkes,  L.  R.  3  C.  P.  161. 

(tt)  Ockenden  v.  Henly,  27  L.  J.  (Q.B.)  361. 

(j;)  Mayne  on  Damages,  691,  et  seq. 

(y)  Ibid.  193. 

(z)  Jesscr  v.  Giffordj  4  Burr.  2141. 

(a)  See  Bedingfield  v.  Onslow,  3  Lev.  209. 

(6)  Judicature  Act,  1875,  Order  XVii.  r.  2 ;  Brown's  Law  Diet.  236. 
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In  the  case  of  a  contract  for  the  sale  of  goods,  on  the  Damages 
breach  of  it  by  the  purchaser,  the  proper  measure  of  agalnsra  ^ 
damages  is  the  difference  between  the  contract  price  of  purchaser  of 
the  goods  and  the  market  value  thereof  at  the  time  breach  of 
that  the  contract  ought  to  have  been  completed  (c),  and  contract, 
the  best  evidence  of  the  market  value  at  that  time  will 
be  the  proof  of  the  re-sale  of  the  goods  by  the  plaintiff 
and  the  sum  produced  by  such  re-sale.     To  make  the 
rule  plain  by  an  instance,  A.  agrees  to  sell  certain  hops 
to  B.  for  lOOZ.,  to  be  delivered  on  a  certain  day,  B. 
refuses  to  receive  them,  and  by  that  day  the  hops, 
having  gone  down  in  the  market,  are  worth  only  70Z. ; 
here  the  sum  A.  will  be  entitled  to  recover  against  B. 
will  be  the  difference  of  30/.     If  A.  has  directly  after 
the  day  re-sold  them,  and  they  have  produced  only  the 
70Z.,  of  course  this  will  be  all  stronger  evidence  of  the 
market  value.     If,  however,  in  this  case  the  hops  had 
gone  up  in  value,  here,  as  the  plaintiff  would   have 
suffered  no  substantial  harm,  he  could  only  have  re- 
covered nominal  damages. 

But  if  there  is  not  merely  a  contract  for  the  sale  of  Where  the 
goods,  but  the  property  in  the  goods  has  actually  passed  the^g^*" 
to  the  purchaser  (d),  although  they  may  not  have  been  has  passed,  the 
delivered,  here  the  vendor  may  recover  the  full  amount  rlLoverah/e. 
of  the  price  agreed  to  be  paid  by  the  purchaser  (e), 
unless,  indeed,  the  contract  has  in  any  way  been  of 
an  unconscionable,  oppressive,  or  fraudulent  nature,  in 
which  case  the  jury  are  sometimes  allowed  to  disregard 
the  precise  terms  of  the  agreement  actually  made  and 
to  give  fair  and  equitable  damages  only  (/). 

On  the  breach  of  a  contract  for  the  sale  of  goods  by  Damages 
a  vendor  in  not  delivering  them,  the  measure  of  damages  f®*^*'^®"^*®  ^^ 

contract  to 
■  deliver  goods. 


(c)  PhUpotts  V.  Evans,  5  M.  &  W.  475. 

(J)  As  to  when  the  property  in  goods  passes,  see  ante,  pp.  69-73. 

\e)  Alexander  v.  Oardner,  1  Bing.  N.  C.  671. 

(/)  Broom's  Corns.  619. 
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is  "  the  diflference  between  the  contract  price  and  that 
which  goods  of  a  similar  description  and  quality  bore 
at  the  time  when  they  ought  to  have  been  delivered, 
because  the  purchaser  has  the  money  in  his  hands,  and 
might  have  purchased  other  goods  of  a  like  quality  the 
very  day  after  the  contract  was  broken.  Therefore  a 
buyer  cannot  recover  the  loss  of  profit  which  he  would 
have  made  by  carrying  out  a  contract  for  re-sale  at  a 
higher  price  made  in  the  interval  between  the  first 
contract  and  the  time  for  delivering  "  (ff). 

Damages  In  actions  for  the  breach  of  a  warranty  ih)  the  mea- 

casM  o7breach  ^^^®  ^^  damages  must  depend  considerably  upon  the 
of  warranty,  fact  of  the  article  having  been  returned  or  not.  In 
previously  treating  of  warranties  it  has  been  pointed  out 
that  in  some  cases  the  vendee  has  an  absolute  right  to 
return  the  article  warranted,  whilst  in  other  cases  he 
has  no  right  to  do  so,  but  is  confined  to  his  remedies 
other  than  this  (i).  If  the  vendee,  having  the  right  to 
do  so,  does  return  the  article,  or  though  not  having  the 
right,  yet  does  so  with  the  assent  of  the  vendor,  and 
has  not  before  paid  the  price,  if  he  has  not  sufiered  any 
special  injury  he  will  be  entitled  to  nominal  damages 
only,  and  if  he  has  paid  the  price  and  sufiered  no 
injury  beyond  that,  then  the  measure  of  damages  will 
be  the  price  paid  {k).  If  any  special  injury  has  how- 
ever resulted,  then,  in  all  cases  where  the  article  has 
not  been  returned,  the  measure  of  damages  is  the  difier- 
ence  between  the  value  of  the  article  had  it  not  pos- 
sessed the  defect  warranted  against  but  been  as  it 
should  be,  and  the  actual  value  of  the  article  with  the 
defect  (Z) ;  and  the  best  evidence  of  the  value  of  the 

(g)  Mayne  on  Damages,  120 ;  and  see  cases  there  cited.  See  also,  as 
showing  that  the  general  rule  may  be  departed  from  in  some  cases  through 
the  conduct  of  the  defendant  himself,  Ogle  v.  Earl  Vane,  L.  R.  2  Q.  B.  275 ; 
Ex.  Ch.  L.  R.  3  Q.  B.  272. 

(h)  As  to  what  will  amount  to  a  warranty,  see  ante,  pp.  82,  83. 

(i)  See  ante,  p.  85. 

(A)  Mnyne  on  Damages,  129. 

(/)  Dingie  v.  Hare,  7  C.  B.  (N.S.)  145;  Mayne  on  Damages,  1.30; 
Broom's  Corns.  624. 
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article  with  the  defect  mnst  necessarily  be  the  sum 
which  it  has  prodnced  on  a  re-sale. 

If  a  carrier   of   goods  (w)  does   not  deliver  them  Damages 
within  the  proper  time,  and  the  consignee  therefore  agTinsra  ^ 
refuses  to  receive  them,  or  if  by  the  neglect  of  the  carrier  of 
carrier  they  are  lost,  the  damages  recoverable  will  be  ^^  *** 
the  true  value  of  the   goods,  and  also   any  further 
damages  naturally  resulting  from  the  contract.     What 
will  be  deemed  the  natural  consequences  of  the  carrier's 
neglect  has  already  been  sufficiently  considered  (n). 


With  regard  to  actions  against  a  carrier  of  passen-  And  against  a 

carrier  of 
passengers. 


gers  or  any   other  person   for  some   personal   injury  ^^"**^^  ^^ 


caused  by  the  defendant's  negligence,  the  measure  of 
damages  consists  in  the  substantial  injury  the  plaintiff 
has  suffered  by  the  expenses  of  his  cure,  his  loss  of 
time  and  consequent  injury  to  his  business,  and  the 
general  pain  and  discomfort  he  has  been  put  to  (o\ 
and  the  fact  of  the  plaintiff  having  through  an  in- 
surance received  compensation  for  his  accident  cannot 
be  set  up  by  the  defendant  in  mitigation  of  damages  (p). 
With  regard  to  actions  under  Lord  Campbell's  Act  (q)  Particularly  in 
the  rule  has  been  stated  to  be  "  that  the  damages  should  i^,Id"cannp^' 
be  calculated  in  reference  to  a  reasonable  expectation  bell's  Act. 
of  pecuniary  benefit,  as  of  right  or  otherwise  from  the 
continuance  of  the  life  "  (r),  which  means  that  the  jury 
cannot  speculate  on  mere  probabilities  of  advantages 
that  might  possibly  have  ensued  to  the  persons  for 
whose  benefit  the  action  is  brought,  nor  can  they  look 
to  the  grief  caused  such  persons  by  the  death,  but 
they  may  consider  the  fair  loss  of  comforts  and  con- 


(m)  As  to  carriers  generally,  see  ante,  pp.  91-96. 

(n)  See  ante,  p.  354,  et  seq. ;  and  case  of  ffadley  v.  Baxendakf  there 
quoted  and  referred  to. 

(o)  Mayne  on  Damages,  351 ;  and  see  as  to  how  far  this  principle  will  be 
extended,  Armsworth  v.  South  Eastern  Hy.  Co.,  11  Jur.  760. 

(p)  rates  r.  WTiyte,  4  B.  N.  C.  2S^. 

(q)  9  &  10  Vict.  c.  93,  as  to  the  provisions  of  which  see  ante,  pp.  330-332. 

(r)  Per  cur.  Franklin  v.  South  Eastern  Ry.  Co.,  3  H.  &  N.  211. 
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yeniences  to  such  parties  through  the  death,  for  this  is 
fairly  within  the  pecuniary  loss  for  which  the  action  is 
brought  (s).  And  in  calculating  this  pecuniary  loss  the 
jury  may  consider  any  reasonable  probabilities  of  pecu- 
niary benefit  capable  of  being  estimated  in  money,  e.g., 
that  the  deceased  who  had  been  in  the  habit  of  contri- 
buting towards  the  support  of  a  relative,  for  whose 
benefit  the  action  is  brought,  would  have  continued  to 
have  done  so  (i).  It  has  been  held  that  the  jury 
cannot  give  damages  in  respect  of  the  funeral  expenses, 
there  being  nothing  in  the  Act  to  justify  their  so 
doing  (w). 

Damnges  From  the  very  material  distinction  in  the  nature  of 

firrindiife**"  *^®  Contracts  of  fire  and  life  assurance  (a)  arises  the 
policies.  difference  in   the  damages  recoverable  in    each,   the 

damages  being  in  the  former  only  the  actual  loss  in- 
curred, but  in  the  latter  the  whole  sum  assured  to  be 
paid. 

When  a  Where  a  person  is  employed  to  do  certain  work,  and 

thouglf  he  has  ^®  ^^®^  ^^^  ^^  ^*  *^  ^®  Contracted  to,  but  does  it  in 
not  done  work  somo  different  way,  though  he  cannot  of  course  recover 
?or|^mHy"sue  *^^  Contract  price,  yet  if  the  defendant  has  accepted 
upon  a  what  he  has  done  he  is  entitled  to  recover  upon  a 

^n^uit!^         quantum  meruit,  i.e.,  as  much  as  it  deserves  (y). 

Damages  In  an  actiou  for  a  trespass  or  other  injury  to  land, 

[racUons^for    ^^^  general  measure   of  damages   is   the   diminished 
trespass,  or      valuo  of  the  land  (z) ;  and  in  cases  of  trespass  where 
land'  ""^"'^     ^^  ^®^^  injury  has  been  sustained,  and  there  are  no 
special  circumstances  of  aggravation,  nominal  damages 
only  will  be  given.   If,  however,  there  are  any  circum- 


(a)  Franklin  v.  South  Eastern  By.  Co.,  3  H.  &  N.  211. 
(0  Daiton  V.  South  Eastern  Ry.  Co.,  27  L.  J.  (C.P.)  227  ;  Pym  v.  Great 
Northern  By.  Co.,  2  B.  &  S.  767  ;  4  B.  &  S.  396. 
(u)  Daiton  y.  South  Eastern  By.  Co.y  supra. 
{po)  As  to  which  see  ante,  p.  146,  et  scq. 
(«/)  Ante,  pp.  190,  191. 
(f)  Jones  V.  Goodayy  8  M.  &  W.  146. 
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stances  of  aggravation,  or  the  trespass  has  been  com- 
mitted after  notice  not  to  trespass,  here  exemplary 
damages  may  be  given  quite  beyond  any  real  injury 
that  the  plaintiff  has  suffered  (a). 

In  cases  of  nuisances  where  no  substantial  injury  Damages 
has  been  done,  if  it  is  the  first  time  of  an  action  having  [^^tj^t^^f 
been  brought  in   respect  of    the  nuisance,   nominal  nuisances. 
damages  generally  will  only  be  given ;  but  if  it  is  a 
second  or  any  further  action  for  the  continuance  or  re- 
occurrence of  the  same  nuisance,  exemplary  damages 
may  be  given  with  a  view  to  compelling  its  removal  (b). 
In  any  action  the  plaintiff  may  also  obtain  an  injunc- 
tion, either  in  addition  to  or  instead  of  damages.     Not 
only  the  actual  occupier  of  lands,  but  also  the  rever- 
sioner may  obtain  damages  if  the  nuisance  is  of  a  per- 
manent nature  (0). 

In  an  action  for  some  injury  done  by  a  ferocious  Damages 
animal,  e.p.,  a  fierce  dog,  the  damages  awarded  to  the  b^'^*f*f*f<r 
plaintiff  may  include,  not  only  the  actual  expenses  he  in  respect  of 
has  been  put  to  in  getting  cured,  but  also  the  bodily  ^^^  ^^^^ 
pain  he  has  suffered,  as  by  undergoing  a  surgical  savage 
operation  (d).  *^*°''**- 

For  the  measure  of  damages  in  an  action  for  seduction  As  to  damages 
the  student  is  referred  to  the  preyions  remarks  on  that '"  '«'-«»"• 
subject  (e). 

In  actions  for  breach  of  promise  of  marriage  the  Damages  in 
only  rule  that  can  be, given  is  that  temperate  and J^^'^^j^^^J^ 
reasonable  damages  should  be  awarded,  the  jury  fairly  promise  of 
considering  the  grief  caused  by  the  breach,  and  the™*^"*^** 


(a)  Merest  y.  Harvey,  5  Taunt.  442 ;  as  to  trespass  to  land,  see  ante,  pp. 
248—255 

(6)  Battishill  v.  Reed,  25  L  J.  (C.P.)  290. 

(c)  See  as  to  nuisances,  ante,  pp.  255-261. 

Id)  Addison  on  Torts,  214.  As  to  injuries  by  ferocious  animals,  see 
ante,  pp.  271,  327. 

{e)  Ante,  pp.  319,  320. 
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probable  pecuniary  or  social  loss  sustained  by  the 
plaintiiST;  but  any  evil  motives  of  the  defendant,  or 
circumstances  of  aggravation,  may  be  taken  into 
account. 


Damages  in 
actions  for 
assault  and 
battery,  and 
false  im- 
prisonment. 


Damages 
recoyerable 
in  actions  for 
malicious 
prosecution. 


The  damages  to  be  awarded  the  plaintiff  in  actions 
for  assault  and  battery  (/)  must  always  depend  on  the 
circumstances  of  the  case.  In  the  case  of  a  simple  and 
somewhat  excusable  assault  nominal  damages  only  will 
generally  be  given,  but  exemplary  damages  may  be 
given  if  there  has  been  any  special  injury,  or  the  as- 
sault has  been  attended  with  insult,  or  has  been  pre- 
meditated (ff).  In  actions,  too,  for  false  imprison- 
ment (A),  the  damages  must  depend  on  the  same 
principles. 

In  actions  for  malicious  prosecution  (i)  damages  may 
be  awarded  not  only  in  respect  of  the  actual  pecuniary 
loss  the  plaintiff  may  have  been  put  to  in  defending 
himself,  but  also  in  respect  of  the  injury  done  to  his 
character  (k). 


The  statute  With  reference  to  the  damages  recoverable  in  re- 

96,  may  affect  ^P®^*  ^^  ^^^^^  ^^  slaudcr,  the  studcut  is  reminded  of  the 
the  question  of  effect  in  somo  cascs  of  the  provisions  in  the  statute 
acUoMfoHibei  6  &  7  Vict.  c.  96,  before  noticed  in  treating  of  those 

or  slander.         SUbjectS  (Z). 

Damages  The  damages  recoverable  against  a  witness  who  has 

IgTilsra  non-  ^^^  Served  with  a  subpoena,  and  whose  reasonable 

attending  exponsos  havo  been  tendered,  consist  of  a  penalty  of 

witness.  £jQ^  j^^  g^^jj  further  sum  as  may  be  award^  for  the 

injury  or  loss  sustained  by  the  party  who  served  him 


(/)  As  to  which  see  ante,  pp.  284-292. 
(^)  Mayne  on  Damages,  349. 
(A)  As  to  which  see  ante,  pp.  292-300. 
(t)  As  to  which  see  ante,  pp.  300-302. 
(A)  Mayne  on  Damages,  345-349. 
(/)  See  ante,  chap,  v.,  pp.  303,  et  seq. 


ON   DAMAGES.  371 

with  the  subpoena  (m).  If,  through  the  non-attendance 
of  the  witness,  the  party  gets  the  trial  postponed,  the 
proper  measure  of  damages  will  be  the  expenses  of 
going  down  to  the  trial  and  of  getting  it  postponed, 
and  all  costs  incidental  to  such  postponement. 

In  an  action  against  a  sheriff  (n)  for  having  by  his  Damages 
negligence  allowed  some  person  arrested  by  him  forgherSffVor 
debt  to  escape,  although  formerly  the  damages  recover-  negligence  in 
able  against  him  were  the  full  amount  of  the  debt,  yet  writ^of  m.*m. 
this  is  not  always  so  now,  for  the  measure  of  damages 
is  the  value  of  the  custody  of  the  debtor  at  the  time  of 
his  escape,  that  is,  if  he  was  reasonably  or  probably 
able   to  satisfy   the  debt,   the  full  amount  will  be 
awarded,   but  if  he  had  no   means,   or  very  slight 
means  of  doing  so,  then  the  damages  would  be  very 
much  less.     And  if  the  plaintiff  has  by  his  conduct 
prevented  the  defendant  from  retaking  the  debtor,  or 
has  in  any  way  aggravated  or  increased  his  loss,  this 
will  naturally  affect  the  amount  to  be  recovered  (o). 

So  also  in  an  action  against  a  sheriff  for  negligence  Or  a  writ  of 
in  not  having  levied  on  goods  when  he  might  and'^'-^'"' 
ought  to  have  done  so,  the  damages  recoverable  are  not 
necessarily  the  full  amount  of  the  debt  for  which  the 
levy  ought  to  have  been  made  or  the  full  value  of  the 
goods,  but  the  real  measure  of  damages  is  the  benefit 
that  the  plaintiff  would  have  probably  derived  from  the 
levy  had  it  been  made  (p).  Thus,  if  in  such  an  action 
it  were  proved  that,  had  the  levy  been  made,  the  land- 
lord of  the  debtor  would  have  distrained  for  a  year's 
rent  (for  which  he  has  a  claim  to  be  paid  in  full  before 
any  execution),  and  that  this  would  not  have  left  suffi- 
cient for  the  plaintiff,  this  will  be  taken  into  account. 


(m)  5  Eliz.  c.  9,  s.  12,  made  perpetual  by  26  k  27  Vict.  c.  125. 
(n)  As  to  which  see  ante,  p.  338. 

(o)  Arden  v.  Qoodacre,  20  L.  J.  (C.P.)  184 ;  Macrae  v.  Clarke,  35  L.  J. 
(C.P.)  247 ;  and  see  also  Mayne  on  Damages,  357,  358. 
(p)  Hobson  Y.  Thellusm,  36  L.  J.  (Q.B.)  302 ;  L.  R.  2  Q.  B.  642. 
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Or  again,  if  the  debtor  were  a  trader,  and  the  execution 
for  a  sum  exceeding  £50,  so  that  it  would  have  operated 
as  an  act  of  bankruptcy,  and  there  must  therefore  have 
been  the  possibility  of  the  debtor  having  been  adjudi- 
cated bankrupt,  and  the  plaintiff  having  through  it 
derived  no  benefit,  or  very  little  benefit,  from  his  execu- 
tion, this  will  be  taken  into  account  in  assessing  the 
damages. 

Damages  In  an  actiou  by  a  servant  for  wrongful  dismissal  (y), 

an  action  by  a  ^^^  measure  of  damages  is  obtained  "  by  considering 
servant  for  what  is  the  usual  rate  of  wages  for  the  employment 
dismfesai.  Contracted  for,  and  what  time  would  be  lost  before  a 
similar  employment  could  be  obtained.  The  law  con- 
siders that  employment  in  any  ordinary  branch  of 
industry  can  be  obtained  by  a  person  competent  for 
the  place,  that  the  usual  rate  of  wages  for  such  employ- 
ment can  be  proved,  and  further,  that  when  a  promise 
for  continuing  employment  is  broken  by  the  master,  it 
is  the  duty  of  the  servant  to  use  diligence  to  find 
another  employment.  If  indeed  the  particular  employ- 
ment could  not  be  again  obtained  without  delay,  and  if 
the  wages  stipulated  for  in  the  contract  broken  were 
higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  for  the  loss  of  wages  during  that  delay,  and 
for  the  loss  of  the  excess  of  wages  contracted  for  above 
the  usual  rate,"  but  nothing  beyond  this  (r). 


(q)  As  to  the  subject  of  Master  and  Servant  generally,  see  ante,  pp. 
161-165. 
(r)  Broom's  Corns.  626. 
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CHAPTER  n. 

OF  EVIDENCE  IN  OIYIL  OASES. 

Hayino  in  the  previous  pages  discnssed  the  different 
rights  that  a  person  has  in  respect  of  contracts  and  of 
torts,  and  the  damages  to  be  awarded  him  in  an  action  in 
respect  of  them,  there  necessarily  remains  to  be  con- 
sidered the  important  subject  of  the  evidence  to  be 
given  by  a  person  in  our  courts  in  support  of  the  right 
that  he  there  sets  up.  The  subject  may  conveniently  Mode  of 
be  considered  in  the  following  order  :—  ^Sft!^^  *^' 

1.  The  nature  of  evidence  generally. 

2.  The  competency  of  witnesses  and  the  admissibility 
of  particular  evidence. 

3.  Gases  of  privilege. 

4.  Some  miscellaneous  points. 

I.  As  io  the  nature  of  evidence  generally.    Evidence  i.  As  to  the 
has  been  defined  as  the  proof  of,  or  mode  of  proving,  ^*J^J'®^^^ 
some   fact   or   written   document,  and   in   its   nature  generftlly. 
may  be  direct,  or  indirect  (or,  as  it  is  more  usually 
styled,   circumstantial),   primary,   or   secondary,   and 
there  may  also  be  admissions  which  may  serve  as  evi- 
dence («).     By  direct  evidence  is  meant  some  positive  Direct  and 
or  conclusive  proof,  by  indirect  or  circumstantial  evi-  >»<?>rec* 

*  •'  .  .  evidence. 

dence,  some  proof  from  particular  circumstances  {(). 
The  division  of  direct  and  indirect  (or  circumstantial), 
evidence,  more  particularly  applies  to  criminal  than 
to  civil  cases,  and  as  the  present  work  only  professes 


(s)  Brown's  Law  Diet.  144. 

(0  See  Brown's  Law  Diet.  62,  tit.  "  Circumstantial  Eridence. 
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to  treat  of  civil  and  not  of  criminal  matters,  that 
division  will  not  be  further  discussed  beyond  explain- 
ing the  distinction  by  an  illustration.  As  an  illus- 
tration then,  let  us  take  the  case  of  a  man  prosecuted 
for  murder,  death  having  resulted  from  a  pistol-shot. 
Proof  by  some  one  who  saw  the  prisoner  fire  the 
shot  will  be  direct  evidence;  but  if  it  was  not 
actually  seen,  but  the  prisoner  was  found  near  the  spot 
with  a  pistol  recently  discharged  in  his  hand,  and  the 
shot  fitted  the  barrel  of  the  pistol,  this  would  be  in- 
direct or  circumstantial  evidence  that  he  was  the  mur- 
derer. 


Primary  and 
evidence, 


The  division  of  primary  and  secondary  evidence  is, 
however,  one  that  far  more  particularly  afifects  civil 
cases,  and  is  therefore  here  entitled  to  more  considera- 
tion. 


Difference 
between  them. 


Primary 
evidence,  when 
possible,  must 
always  be 
given. 


Reason  of  the 
rule,  as  stated 
in  Powell  on 
Evidence. 


Primary  evidence  may  be  defined  as  the  highest  kind 
of  evidence  which  the  nature  of  the  case  admits  of  (u), 
and  secondary  evidence  as  everything  falling  short  of 
the  best  or  primary  evidence  (aj).  Thus,  where  at  a 
trial  it  is  required  to  prove  a  certain  contract  entered 
into  in  writing,  the  production  of  that  writing  itself  is 
the  best  or  primary  evidence,  and  a  copy  or  merely 
parol  evidence  of  what  that  contract  contained  is  se- 
condary evidence.  It  is  a  rule  in  every  case,  without 
exception,  that  the  best  or  primary  evidence  must  be 
given  (y)  ;  thus,  in  our  instance  of  proof  required  to  be 
given  of  a  contract  that  has  been  entered  into,  if  it  is 
in  the  power  of  the  party  requiring  to  prove  it  to 
produce  the  original  contract  he  must  do  so,  for  if  he 
can,  then  he  is  not  permitted  to  give  proof  of  it  other- 
wise than  by  the  very  contract  itself.     "  The  rule  is 


(u)  Brown's  Law  Diet.  145. 

(x)  Ibid. 

(y)  Powell's  Evidence,  60.  It  has,  however,  now  been  provided  by  39  & 
40  Vict.  c.  48,  with  reference  to  banker's  books,  that  entries  therein  may 
be  proved  by  affidavit  without  production  of  the  books  themselves.  The 
student  is  referred  to  the  Act  itself. 
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founded  on  the  presumption  that  if  inferior  evidence  is 
offered  when  evidence  of  a  better  and  more  original 
nature  is  attainable,  the  substitution  of  the  former  for 
the  latter  arises  either  from  fraud  or  from  gross  negli- 
gence, which  is  tantamount  to  fraud.  Thus,  if  a  copy 
of  a  deed  or  will  be  tendered  when  the  originals  exist 
and  are  producible,  it  is  reasonable  to  assume  that  the 
person  who  might  have  produced  the  original,  but  omits 
to  produce  it,  has  some  private  and  interested  motive 
for  tendering  a  copy  in  its  place"  (2). 

And  although  the  person  may  not  have  the  best  or  And  a  person, 
primary  evidence  actually  in  his  possession  or  power,  ^**<*'?8^  °®^ 
yet   if  he  can  by  any  means  cause  its  production  he  is  pnmarj 
bound  to  do  so  (a).     This  is  well  shown  by  the  fact  that  T^^"^*  *" 

\  /  ^  J  his  own 

if  at  the  trial  of  an  action  one  of  the  parties  rests  his  possession, 
evidence  upon  some  writing  in  his  opponent's  posses-  ^^to^obtain  * 
sion,  before  he  can  give  in  evidence  a  copy  of  it,  or  »*• 
parol  evidence  of  its  contents,  he  must  give  to  the 
other  party  a  notice  to  produce  the  original,  and  then  Notice  to 
if  it  is  not  produced,  having  done  all  in  his  power  to  P^odnce. 
get  the  best  or  primary  evidence,  he  is  allowed  to  give 
his  secondary  evidence.   This  notice  to  produce  is  prac- 
tically given  before  the  trial  of  nearly  every  action, 
there  generally  being  some  documents  in   the  oppo- 
nent's possession  which  the  other  party  considers  ought 
to  be  laid  before  the  jury  (6). 

There  are  no  degrees  of  secondary  evidence ;  when  a  There  are  no 
person  has  done  everything  he  can  to  get  the  best  or  ^^^l'^^^ 
primary  evidence,  and  thus  entitled  himseK  to  give  evidence, 
secondary  evidence,  it  may  be  of  any  kind  (c).  Thus,  if 
an  original  writing  cannot  be  produced,  the  party  may 
give  as  secondary  evidence  either  a  copy  of  it,  or  parol 
evidence  of  its  contents,  though  of  course  in  such  a 


(z)  Powell's  Evidence,  61. 
(a)  Ibid.  350. 

(6)  As  to  the  notice  to  inspect  and  admit  usually  given  before  going  to 
trial,  see  post,  pp.  389,  390. 
(c)  Powell's  Evidence,  62. 
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case  it  would  always  be  preferable  to  give  the  copy, 
as  being,  from  its  greater  certainty,  entitled  to  more 
credence. 


When  a 
document 
requiring  to 
be  proved  is 
in  a  third 
person's 
possession,  a 
subpoena  duces 
tecum  must  be 
issued. 


Definition  of 

hearsay 

evidence. 


Althongh  if  a  person  gives  his  opponent  notice  to  pro- 
duce a  deed  or  other  document,  and  this  is  not  done,  he 
may  give  secondary  evidence  of  its  contents,  yet  if  the 
document  is  not  in  that  opponent's  possession,  but  in 
the  possession  of  a  third  person  not  a  party  to  the 
action,  here  his  proper  course  is  to  issue  a  svhpoena  duces 
tecum  for  such  person  to  attend  and  produce  it.  If  on 
such  subpoena  the  witness  wrongfully  refuses  to  produce 
it,  that  does  not  entitle  him  to  give  secondary  evi- 
dence {d)y  unless  the  witness  is  a  solicitor,  when  the 
rule  appears  to  be  different  (e). 

Another  kind  of  evidence  that  is  sometimes  allowed 
to  be  given  is  hearsay  evidence,  which  has  been  well 
defined  or  described  as  some  "  oral  or  written  statement 
of  a  person  who  is  not  produced  in  court,  conveyed  to 
the  court  either  by  a  witness  or  by  the  instrumentality 
of  a  document "  (/).  If  a  person  appears  in  court  and 
himself  on  oath  deposes  to  a  certain  fact,  this  evidence 
is  at  first  hand,  but  if  a  witness  appears  and  deposes 
that  a  person  told  him  a  certain  fact,  or  if  a  writing  by 
some  person  stating  a  fact  is  produced,  this  is  only  at 
second  hand,  and  is  hearsay  evidence. 


Kenson  of 
hearsay 
evidence  not 
being  generally 
admitted. 


Cases  in  which 
hearsay 
evidence 
(contrary  to 
the  general 
rule)  is 
admitted. 


The  general  rule  as  to  hearsay  evidence  is  that  it  is 
not  admissible,  upon  the  ground  that  it  really  is  not  on 
oath  at  all,  and  therefore  is  not  entitled  to  credibility  (g); 
so  that  a  witness  stating  that  he  was  told  such  and 
such  a  fact  is  at  once  stopped,  and  not  allowed  further 
to  proceed  with  that  testimony.    In  some  cases,  how- 


(d)  Jesus  College  v.  Gibbs,  1  Y.  &  C.  156. 

(e)  Ifibberd  v.  Knight^  2  Ex.  11. 
If)  Powell's  Evidence.  137. 

07)  Ibid. ;  Doe  d.  Didsbury  v.  Thomas,  2  S.  L.  C.  500 ;  14  Ea>t,  323. 


OF  EVIDENCE   IN   CIVIL   CASES.  377 

ever,  hearsay  evidence  is,  contrary  to  the  general  rule, 
admitted,  apparently  upon  the  principle  that  were  it 
not,  no  possible  proof  of  the  matters  could  be  given,  and 
the  following  are  the  chief  cases  in  which  it  is  so 
admitted : — 

1.  It  is  admitted  in  matters  of  public  or  general  i.  in  matters 
interest,  though  not  in  any  matter  of  merely  private  "^^^^^^^  **' 
right  (h).     Here  the  fact  of  a  popular  reputation  or  interest. 
opinion    upon  the  matter,  or  a  statement  made  by 

some  deceased  person  of  competent  knowledge,  before 
any  dispute  arose,  may  be  given  in  evidence,  the  par- 
ticular reason  for  it  being  that  matters  of  public  and 
general  interest  are  generally  of  a  very  ancient  date, 
and  consequently  there  is  a  great  difficulty  in  obtaining 
direct  testimony  as  to  their  existence,  and  also  because 
a  general  reputation,  in  a  matter  in  which  many  are 
interested,  existing  when  there  was  no  dispute  as  to 
that  right,  is  likely  to  be  true  (t).  Thus  traditionary 
reputation  of  boundaries  between  two  parishes  or 
manors  may  be  given  in  evidence,  for  this  is  a  matter 
of  public  and  general  interest  to  the  persons  dwelling 
there  (k).  But  it  must  be  clearly  borne  in  mind  that 
this  case  of  the  admissibility  of  hearsay  evidence  does 
not  extend  to  cases  of  merely  private  rights ;  thus  evi- 
dence of  reputation  of  a  boundary  between  two  estates 
has  been  rejected  because  it  is  a  matter  which  only 
affects  the  respective  owners  (Z). 

2.  In  questions  of  pedigree  hearsay  evidence  is  some-  2.  In  matters 
times  admitted  (m).     Here,  if  no  better  proof  can  be  ®^P®^*sre«. 
found,  evidence  may  be  given  of  the  common  reputation 

in  the  family,  or  of  the  declaration  of  any  deceased 
relatives ;  thus  common  reputation  in  a  family  to  prove 


(A)  Powell's  Evidence,  151,  et  seq. 

(0  2  S.  L.  C.  507. 

Ik)  See  note  to  Doe  d.  DicMntry  v.  Thomas,  14  East,  331. 

(0  Ibid. 

(m)  Powell's  Evidence,  174,  et  seq. 
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who  was  the  ancestor  of  a  member  of  it  is  admissible, 
or  to  prove  how  many  children  that  ancestor  had  (n), 
and  in  a  case  where  it  was  desired  to  prove  that  a 
member  of  the  family  had  not  been  married,  Lord 
EUenborongh  said,  what  other  proof  could  the  plaintiff  be 
expected  to  produce  that  such  person  had  not  been 
married,  than  that  none  of  the  family  had  ever  heard 
that  he  was  (o)?  Under  this  head,  too,  entries  in  old 
family  bibles  or  in  prayer  books  have  been  held  admis- 
sible in  evidence  (p),  as  also  has  a  genealogy  made  by 
a  deceased  member  of  the  family  (g),  and  inscriptions 
on  tombstones  (r). 

Bat  a  declara-      It  is  important  to  obscrve  that  the  declaration  made 
hwld'mast  be**  ^7  *  pcrsou  Under  this  head  must  have  been  made  by  a 
from  a  relative  relative  either  by  blood  or  marriage,  and  if  made  by 
marmge.^'      another,  though  much  connected  with  the  family,  this 
is  not  sufficient,  and  a  person  illegitimate  is  not  con- 
sidered as  a  relation  (s).    The  person  whose  declaration 
or  statement  is  tendered  must  be  proved  to  be  dead, 
otherwise  his  declaration  cannot  be  admitted  (/),  but  it 
is  not  necessary  that  the  declaration  should  have  been 
made  at  the  same  time  as  the  event  happened  (u). 

Where  in  an  action  the  direct  issue  between  the 
parties  is  the  fact  of  some  tolerably  recent  matter  of 
pedigree,  hearsay  evidence  is  not  admitted,  but  strict 
proof  is  necessary  (a?). 

3.  In  cases  3.  Hearsay  evidence  is  admissible  when  it  forms  part 

where  it  forms 

part  of  the 

res  getta, 

(n)  Bull.  N.  P.  294,  cited  15  East,  294,  n. 
(o)  Doe  d.  Banning  v.  Origin,  15  East,  293. 

\p)  See  Berkeley  Peerage  Case,  4  Camp.  401 ;  Sussex  Peerage  Case, 
11  CI.  &  Fin.  85. 
(7)  Monkton  v.  Attomey-Ocneraf,  2  Russ.  is  M.  147. 
(r)  Haslam  v.  Crow,  19  W.  R.  969. 
(s)  Poweirs  Evidence,  175,  and  cases  there  cited. 
(0  Butler  T.  Mountgarret,  7  H.  L.  C.  733. 
(u)  Monkton  v.  Attorney 'General^  supra. 
(«)  Berkeley  Peerage  Case,  supra. 
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of  the  actnal  transaction  (res  gestm)  which  forms  the 
subject-matter  of  the  action.  Thus,  in  an  action  for 
assault  and  battery,  words  or  expressions  of  intention 
made  use  of  by  the  defendant  at  the  time  of  committing 
the  assault  may  be  given  in  evidence  (y),  and  where  in 
an  action  the  legitimacy  of  the  plaintiff  was  in  issue,  a 
witness  was  allowed  to  state  the  declaration  and  con- 
duct of  the  deceased  mother  when  questioned  as  to  the 
parentage  of  the  child  (2). 

4   General    evidence  affecting  a  person's  character  4.  in  matters 
or  reputation  is  admissible  (a).  ^wol^f  * 

character. 

5.  A  declaration  by  a  deceased  person  who  had  a  5.  in  the  case 
competent  knowledge  of  a  fact,  and  no  interest  to  per-  ^^"^  Igl^inst 
vert  it,  and  which  declaration  was  against  the  pecu-  person's 
niary  or  proprietary  interest  of  the  declarant  at  the  j^prieury*^ 
time  when  it  was  made,  is  evidence  between  third  par-  interest, 
ties,  and  is  evidence  of  everything  stated  in  the  decla- 
ration (&). 

The  leading  case  upon  this  principle  is  that  oiHighamY. 
Higham  v.  Bidgway  {c).  In  that  case  it  was  necessary  ^^^' 
to  prove  the  precise  date  of  the  birth  of  one  William 
Fowden,  and  to  prove  this  an  entry  made  by  a  man- 
midwife  (since  deceased),  who  had  delivered  the  mother, 
of  his  having  done  so  on  a  certain  day,  and  referring  to 
his  ledger,  in  which  he  had  made  a  charge  for  his  at- 
tendance, which  was  marked  as  paid,  was  tendered  in 
evidence.  It  was  decided  that,  though  it  was  of  course 
no  testimony  on  oath,  yet  it  could  be  received,  be- 
cause the  fact  of  the  entry  of  payment  made  it  an 
entry  against  the  pecuniary  interest  of  the  party. 


(y)  See  hereon  Powell's  Eridence,  143-146. 

(^)  Hargrave  v.  Hargrove,  2  C.  &  K.  701.  It  may  be  mentioned  that 
this  third  instance  of  hearsay  eyideuce  is  not  treated  as  hearsay  in  Powell 
on  Evidence,  but  it  has  been  thought  better  to  treat  it  so  here. 

(a)  Powell's  Evidence,  147. 

(6)  Ibid.  194,  195. 

(c)  2  S.  L.  C.  318 ;  1  East,  109. 
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It  will  be  noticed  that  in  this  case  the  portion  of  the 
entry  that  was  really  required  as  evidence,  viz.,  the  fact 
of  the  delivery  of  the  mother  of  the  child,  was  not  at  all 
against  the  party's  interest ;  the  part  that  was  against 
his  interest  was  the  acknowledgment  of  the  payment 
of  the  charge  for  attendance.  The  case  therefore  folly 
shows  that  it  is  quite  sufficient  for  any  part  of  an  entry 
to  be  against  a  person's  interest  to  render  the  whole  of 
it  admissible  in  evidence  (d).  On  this  point  there  is  an 
important  distinction  between  this  and  the  case  that 
will  be  next  mentioned  (e).  Although  the  case  of 
Hiffham  v.  Ridgway  only  goes  to  entries  against  a  per- 
son's pecimiary  interest,  yet  the  rule  equally  applies 
where  the  entry  is  against  a  proprietary  interest,  but 
the  interest  must  be  either  of  a  pecuniary  or  proprietary 
character  (/). 

An  entry,  Where,  howover,  an  entry  against  interest  is  also 

azBinir'         *^®  ^^^y  evidence  of  the  existence   of   the  interest 

interest,  which  against  which  it  tends,  it  has  been  decided  that  the  entry 

foK^  the  only  ^®  ^^*  admissible  (g).    Thus,  to  refer  again  to  the  case  of 

evidence  of      Hiffham  V.  Ridffway,  had  there  been  no  evidence  that 

not  adn^ibief  ^^^  mau-midwifc  had  actually   attended  the   woman 

other  than  his  own  entry,  it  seems  that  the  entry  could 

not  have  been  admitted  in  evidence,  but  there  was  in 

that  case  other  ample  proof  of  the  attendance  (h). 

In  the  case  of  an  entry  falling  under  the  rule  as 
being  an  admission  against  interest,  proof  of  the  hand- 
writing of  the.  party,  and  his  death,  is  enough  to  autho- 
rize its  reception ;  at  whatever  time  it  was  made  it  is 
admissible  (i). 


(d)  See  also  per  Pollock,  C.B.,  Percival  v.  Nanson,  7  Ex.  1. 

(e)  See  post,  p.  3S1. 

(/)  2  S.  L.  C.  331 ;  per  Cockburn,  C.J.,  JReg.  v.  Birminghamy  1  B.  &.S. 
768. 
(7)  Doe  d.  Gallop  v.  Vowles,  1  M.  &  Rob.  261. 
(A)  See  generally  hereon  Sussex  Peerage  Case,  11  C.  &  F.  85. 
(0  Per  Parke,  B.,  Doe  v.  Ttirfordj  3  B.  &  A.  898. 
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6.  A  declaration  made  by  a  person  strictly  in  the  6.  in  the  caw 
course  of  his  trade  or  duty,  and  without  any  apparent  ^li^tn^the 
interest  on  his  part  to  misrepresent  the  truth,  if  con-  course  of 

X  'j.t.  j_i-     i»j.*  *  2  /u.       "L'j      x'L  business  in  dis- 

temporaneous  with  the  fact,  is  evidence  after  his  death  charge  of  a 
against  third  persons  (i).  ^^^y- 

The  leading  case  upon  this  principle  is  that  of  Price  Price  v.  Earl 
V.  Earl  of  Torrinffion  (/).  The  plaintiff  there  was  a  ""^  ^<>^'^^' 
brewer,  and  the  action  was  for  beer  sold  and  delivered 
to  the  defendant.  The  evidence  given  to  charge  the 
defendant  was  that  the  plaintiff's  drayman,  who  had  since 
died,  had  in  the  usual  course  of  his  business  and  in  dis- 
charge of  his  duty,  made  and  signed  a  note  of  the  fact 
of  the  delivery  of  the  beer  in  a  book  kept  for  that  pur- 
pose. It  was  held  that  this  was  good  evidence  and 
admissible. 

This  class  of  cases  is  entirely  distinct  from  that  Distinction 
previously  mentioned  where  the  entry  is  admitted  as  ^^  ^T*.  ^^" 
against  interest.  Here  the  entry  is  not  at  all  admitted  and  the 
on  that  ground,  but  simply  on  the  ground  of  duty  or  P^*^***"*  °"•• 
course  of  business ;  it  must  also  be  carefully  noted  that 
here,  unlike  that  other  class  of  cases,  only  so  much  of 
the  entry  is  admitted  as  it  was  in  the  course  of  the 
person's  ordinary  duty  to  make,  and  no  matter  in  the 
entry  extraneous  to  this  can  be  admitted  (m). 

In  the  case  of  an  entry  falling  under  this  rule  it  is 
essential  to  prove  that  it  was  made  at  the  time  it  pur- 
ports to  bear  date,  for  it  must  be  a  contemporaneous 
entry  (n). 

In  both  this  class  of  cases  and  that  in  which  the  Both  this  and 
matter  is  admitted  as  against  interest,  it  seems  that  not  ^i^^^^^^ 

apply  to  oral 

statement!  as 

to  entries  in 
{k)  Powell's  Eyidence,  206,  et  seq.  writing. 

(0  1  S.  L.  C.  328 ;  Salkeld,  285. 

(m)  Reg.  v.  Birmingham,  1  B.  &  S.  763 ;  see  also  1  S.  L.  C.  330. 
(n)  Per  Parke,  J.,  Doe  v.  Turford,  3  B.  &  A.  898. 
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only  are  statements  in  writing  admitted,  but  also  that 
any  oral  statement  made  by  a  person  against  his  in- 
terest, or  in  the  course  of  his  duty,  is  also  equally 
admissible  (o). 

There  are  also  some  other  cases  in  which  hearsay  evi- 
dence will  be  admitted  (p),but  the  foregoing  are  the  chief. 


Presumptions 
sometimes 
furnish 
evidence. 

Presumption 
as  to  death 
after  seven 
years. 


Presumptions  also  sometimes  furnish  evidence.  Thus 
it  is  a  rule  that  where  a  person  goes  abroad  and  is  not 
heard  of  for  seven  years,  the  law  presumes  the  fact  that 
such  person  is  dead,  but  not  that  he  died  at  the  be- 
ginning or  the  end  of  any  particular  period  during 
those  seven  years  (y).  This  presumption — and,  indeed, 
any  presumption  of  law — is  liable  to  be  rebutted,  and 
although,  as  stated  above,  there  is  no  presumption  of 
death,  such  a  presumption  may  arise  from  particular 
circumstances.  This  is,  however,  purely  matter  of 
evidence,  and  the  onus  of  proving  that  the  death  took 
place  at  any  particular  time  within  the  seven  years  lies 
upon  the  person  who  claims  the  right  to  the  establishment 
of  which  that  fact  is  essential.  There  is  also  no  pre- 
sumption of  law  in  favor  of  the  continuance  of  life, 
though  an  inference  of  fact  may  legitimately  be  drawn 
that  a  person  alive  and  in  health  on  a  certain  day  was 
alive  a  short  time  afterwards  (r). 


Deeds,  &c.,  Deeds  and  other  documents,  until  the  contrary  is 

to^avrbeen*    showu,  are  presumed  to  have  been  executed  or  written 
executed  at      at  the  date  they  bear  (s). 

their  date. 

Deeds  and  Public  rocords  are  evidence  of  their  own  authen- 

iTiIse'ortMrty  ^^^^^Jf  *^d  dccds  or  wills  which  are  thirty  years  old, 

years,  and 

coming  from  ~      ~ 

the  proper 

custody  prove       W  Se^  Sussex  Peerage  Case,  11  C.  &  F.  85 ;  StapyiUm  v.  dough,  2  E.  & 

themselves         B.  933 ;  and  2  S.  L.  C.  345. 

(/))  See  Powell's  Evidence,  137-225. 

Iq)  Nepean  v.  Doe,  2  S.  L.  C.  562 ;  2  M.  &  W.  910. 

(r)  In  re  Phenk,  L.  R.  5  Ch.  139. 

(s)  Poweirs  Evidence,  80,  81. 
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and  come  from  the  proper  custody,  or  from  that  cus- 
tody in  which  it  was  most  reasonable  to  expect  to  find 
them,  prove  themselves  (t).    The  thirty  years  are  com- 
puted from  the  date  of  the  instrument,  even  in  the  case 
of  a  will  (u).    Formerly,  the  mere  statement  or  recital 
of  some  fact  in  a  deed,  however  old,  was  not  evidence 
to  prove  that  fact ;  but  it  has  been  provided  by  the 
Vendors  and  Purchasers  Act,  1874  («),  that  in  the  Provision  of 
completion  of  any  contract  for  sale  of.  land  made  after  p^rchwers 
the  31st  of  December,  1874,  and  subject  to  any  stipu-  Act,  1874,  as 
lation  to  the  contrary  in  the  contract,  recitals,  state-  ^^  reciuis^in 
ments,  and  descriptions  of  facts,  matters  and  parties  deeds,  &o. 
contained  in  deeds,  instruments.  Acts  of  Parliament, 
or  statutory  declarations  twenty  years  old  at  the  date 
of  the  contract,  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be  suffi- 
cient evidence  of  the  truth  of  such  facts,  matters,  and 
descriptions  (y), 

II.  Aa  to  the  competency  of  witnesses  and  the  admissi-  ii.  As  to  the 
UlUy  of  particular  evidence.  ^^^V! 

As  a  general  rule,  every  person  is  a  competent  wit- 
ness in  an  action. 

It  was,  however,  in  very  early  times  considered  that 
persons  not  professing  the  Christian  faith  were  incom- 
petent as  witnesses  (z),  but  the  contrary  was  decided  in 
the  well-known  case  of  Omichund  v.  Barker  (a)..  In  Omichmd  t 
that  case  the  question  was  whether  the  testimony  of  ^  ' 
witnesses  of  the  Grentoo  religion,  and  sworn  according 
to  that  religion,  was  admissible,  and  after  a  very  full 
consideration  the  court  decided,  in  an  elaborate  judg- 


(0  Powell's  Evidence,  82,  83. 

(u)  McKenire  v.  Frater^  9  Ves.  5.    On  presnmptive  evidence  generally, 
see  Powell's  Evidence,  66-98. 
(js)  37  &  38  Vict.  c.  78. 
(y)  Sec.  2. 

(2)  See  1  S.  L  C.  473. 
(a)  1  S.  L.  C.  455 ;  WiUes,  538. 
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Decision  of 
later  cases. 


ment,  that  it  was  admissible,  and  that  it  was  not  neces- 
sary for  a  witness  to  hold  the  Christian  faith,  but  that 
when  any  witness  believes  in  the  existence  of  a  God 
who  will  punish  him  in  this  world,  his  evidence  most 
be  admitted.  In  later  cases,  however,  it  was  ruled  that 
belief  in  a  God  who  will  punish  in  this  world  is  not 
sufficient,  but  that  the  belief  must  be  in  a  future  state 
of  rewards  and  punishments  {b). 


Provision  of  The  law,  therefore,  until  lately  was  as  above,  and  in 
AmendmenT  ^^  ^^^  ^^  ^^^  actual  taking  of  an  oath  is  concerned,  is  so 
Act,  1869.  still ; .  but  a  very  important  provision  has  somewhat 
recently  been  made,  for  by  the  Evidence  Amendment 
Act,  1869  (c),  it  has  been  provided  as  follows :  "  If 
any  person  called  to  give  evidence  in  any  court  of  jus- 
tice, whether  in  a  civil  or  criminal  proceeding,  shall 
object  to  take  an  oath,  or  shall  be  objected  to  as  incom- 
petent to  take  an  oath,  such  person  shall,  if  the  presiding 
judge  (d)  is  satisfied  that  the  taking  of  an  oath  would 
have  no  binding  effect  on  his  conscience,  make  the  fol- 
lowing promise  and  declaration  :  '  I  solemnly  promise 
and  declare  that  the  evidence  given  by  me  to  the  court 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.'  And  any  person  who,  having  made  such  pro- 
mise and  declaration,  shall  wilfully  and  corruptly  give 
false  evidence,  shall  be  liable  to  be  indicted,  tried,  and 
convicted  for  perjury,  as  if  he  had  taken  an  oath  "  (d). 

An  atheist  can      An  athcist,  therefore,  is  clearly  under  this  provision 
pro^itn^give  capable  of  giving  evidence,  although,  not  having  the 
evidence.         neccssary  religious  belief  before  stated,  of  course  he 
cannot  take  an  oath. 


Criminals  or 
persons  of 
infamous 
character  were 

formerly 
excluded  from 
giving 

evidence,  but 
are  not  now. 


Persons  who  were  infamous, — as  criminals, — were  for- 
merly inadmissible  as  witnesses,  but  it  is  now  provided 

(6)  Reg.  v.  Taylor,  Peake,  11 ;  Maden  v.  CcUanach,  31  L.  J.  (Ex.)  118. 
See  also  1  S.  L.  C.  473. 

(c)  32  &  33  Vict.  c.  68,  s.  4. 

(d)  By  33  &  34  Vict.  c.  49,  this  is  to  extend  to  any  person  or  persons 
having  by  law  authority  to  administer  an  oath. 
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that  no  person  shall  be  excluded  from  giving  evidence 
by  incapacity  from  crime  (e).  Any  person,  therefore, 
whatever  he  may  have  been  guilty  of,  is  competent  as 
a  witness,  and  it  is  for  the  jury  to  say  to  what  extent 
they  will  credit  his  testimony.  In  some  cases  it  may 
be  important  to  bring  before  the  jury  the  fact  of  the 
witness's  crime  or  bad  character,  to  show  that  he  is 
not  worthy  of  credence ;  and  it  has  been  provided  that 
a  witness  in  any  cause  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor, 
and  upon  being  so  questioned,  if  he  either  denies  the 
fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the 
opposite  party  to  prove  his  conviction  (/).  It  is  also, 
irrespective  of  this  enactment,  quite  open  to  a  party  to 
examine  a  witness  on  points  affecting  his  character,  or 
tending  to  discredit  him ;  but  if  he  deny  such  points, 
the  evidence  of  other  witnesses  to  contradict  him  is  not 
admissible,  unless  the  fact  sought  to  be  established  is 
material  to  the  issue  (gi). 

A  party  producing  a  witness,  who  deposes  contrary  Contradiction 
to  what  was  expected,  is  not  allowed  to  impeach  his  ^J^es*^^*"* 
credit  by  general  evidence  of  bad  character;  but  he 
may,  in  case  the  witness  shall,  in  the  opinion  of  the 
judge,  prove  adverse,  contradict  him  by  other  evidence, 
or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present 
testimony,  the  circumstances  of  such  statement  being 
first  mentioned  to  him,  and  he  being  asked  whether  or 
not  he  has  made  such  statement  (h),  and  if,  on  being  so 
asked,  he  does  not  admit  that  he  made  such  statement, 
proof  may  be  given  that  he  did  (i).  Where  any  witness 
has  made  a  previous  contrary  statement  in  writing,  in 


(c)  6  &  7  Vict.  c.  85,  8.  I. 

(/)  17  &  18  Vict.  c.  125,  8.  25. 

(g)  See  notes  in  Day's  Common  Law  Acts  to  foregoing  section. 

(A)  17  &  18  Vict.  c.  125,  s.  22. 

(i)  Sec.  23. 
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cross  examining  him  on  it  it  is  not  necessary  to  show 
him  the  writing,  bnt  if  it  is  intended  afterwards  to 
contradict  snch  witness  by  such  writing,  then,  before 
the  contradictory  proof  can  be  giyen,  his  attention  must 
first  be  called  to  those  parts  of  the  writing  which  are  to 
be  used  for  the  purpose  of  so  contradicting  him  (k). 


Persons 
interested  in 
the  result  of 
an  action  were 
formerly 
exclnded  from 
giving 

eridence,  bnt 
not  now. 


Provision  of 
the  Evidence 
Amendment 
Act,  1869. 


Persons  were  also  formerly  excluded  from  giving 
evidence  if  in  any  way  interested  in  the  result  of 
the  action,  either  as  parties  or  otherwise  (/),  but 
this  is  not  at  all  so  now.  The  first  provision  on  the 
subject  was  made  by  the  statute  usually  called  Lord 
Denman's  Act  (m),  which  provided  that  no  person 
offered  as  a  witness  should  be  thereafter  excluded 
from  giving  evidence  by  reason  of  incapacity  from 
interest,  but  this  was  not  to  extend  to  render 
competent  any  person  actually  a  party  to  any  suit, 
action,  or  proceeding  (n).  By  a  later  Act  (o),  however, 
it  was  provided  that  even  the  parties  to  any  action 
should  be  both  competent  and  compellable  witnesses  (p), 
except  in  proceedings  instituted  in  consequence  of 
adultery,  or  in  actions  of  breach  of  promise  of  mar- 
riage (q).  And  it  has  now  been  provided  by  the  Evi- 
dence Amendment  Act,  1869  (r),  that  the  parties  to 
any  action  for  breach  of  promise  of  marriage  shall  be 
competent  to  give  evidence  in  such  action,  provided, 
however,  that  no  plaintiff  in  any  such  action  shall 
recover  a  verdict  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  in  sup- 
port of  such  promise  (s) ;  and  that  the  parties  to  any 
proceedings  instituted  in  consequence  of  adultery,  and 


(A)  17  &  18  Vict.  c.  125,  8.  24. 

(f)  Powell's  Evidence,  35. 

(m)  6  &  7  Vict.  c.  85. 

(n)  Sec.  1. 

(o)  14  &  15  Vict,  c  99. 

(/>)  Sec.  2. 

(q)  Sec.  4. 

(r)  32  &  33  Vict.  C.  68. 

(s)  Sec  2. 
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the  hxiBbands  and  wives  of  such  parties,  shall  be  com- 
petent to  give  evidence  in  such  proceeding ;  provided 
that  no  witness  in  any  proceeding,  whether  a  party  to 
the  snit  or  not,  shall  be  liable  to  be  asked  or  bound  to 
answer  any  question  tending  to  show  that  he  or  she 
has  been  guilty  of  adultery,  unless  such  witness  shall 
have  already  given  evidence  in  the  same  proceeding  in 

disproof  of  his  or  her  alleged  adultery  (t). 

« 

The  student  will  particularly  notice  on  the  foregoing  Two  important 
Act  two  points :  the  first,  that  although  in  breach  of  ^j^^^a'tutl' 
promise  cases  and  adultery  proceedings  the  parties  are 
made  competent  witnesses  if  they  choose  to  tender 
themselves,  yet  they  are  not  made  compellable  wit- 
nesses ;  and  the  second,  that  mere  proof  by  a  plain- 
tiff in  a  breach  of  promise  case  of  the  alleged  promise 
will  not  suffice,  there  must  be  corroborative  testi- 
mony (u). 

Not  only  were  the  actual  parties  to  actions  excluded 
from  giving  evidence,  but  the  rule  applied  to  the  hus- 
bands and  wives  of  such  witnesses  (x),  but  this  is  not  so 
now  (y).  The  Act  upon  this  subject,  however,  also 
provides  that  no  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be  compellable 
to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage  («). 

An  idiot  is  incapable  of  giving  evidence  (a),  and  so  An  idiot 
is  a  lunatic  'except  during  a  lucid  interval,  when,  if  ^!****  «^^ 

r  ^  '  '       cTidence,  nor 

can  a  lonatio, 

—  except  daring 

a  lucid 

(0  32  &  33  Vict,  c  68,  s.  3.  interral. 

(u)  The  student  will  bear  in  mind  that  the  above  remarks  are  not  appli- 
cable to  criminal  law.  A  prisoner  is  not  capable  of  giring  testimony  for 
himself— of  course  the  prosecutor  may. 

(x)  See  Powell's  Evidence,  46,  47. 

(y)  16  &  17  Vict.  c.  83,  s.  2. 

(<)  Sec.  3.     See  sec.  4  as  to  criminal  cases. 

(a)  Powell's  Evidence,  27,  28. 

2  0  2 
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A  deaf  and 
dumb  person 
can  give 
eyidenoe. 


Ab  to  the 

testimony  of 
children. 


duly  proyed  that  it  is  a  lucid  interval,  he  is  a  perfectly 
competent  witness  (6). 

A  deaf  and  dumb  person  is  a  competent  witness 
through  the  means  of  signs,  or  by  an  interpreter,  if  it 
seems  that  he  has  sufficient  understanding  (c). 

Children  may  or  may  not  be  competent  witnesses, 
the  matter  entirely  depending  upon  whether  they  have 
sufficient  intelligence.  "  Age  is  immaterial ;  and  the 
question  is  entirely  one  of  intelligence,  which,  when* 
ever  a  doubt  arises,  the  Court  will  ascertain  to  its  own 
satisfaction  by  examining  the  infant  on  his  knowledge 
of  the  obligation  of  an  oath,  and  the  religious  and 
secular  penalties  of  perjury.  Although  tender  age  is 
no  objection  to  the  infant's  competency,  he  cannot, 
when  wholly  destitute  of  religious  education,  be  made 
competent  by  being  superficially  instructed  just  before 
a  trial  with  a  view  to  qualify  him.  A  judge  may,  in 
his  discretion,  postpone  a  trial  in  order  that  a  witness 
may  be  instructed  in  the  nature  of  an  oath,  but  the 
inclination  of  judges  is  against  this  practice  "  ((2). 


It  is  not  now 
necessaxy  to 
eall  on  attest- 
ing witness  to 
prove  an 
instrument 
not  requiring 
attestation. 


It  has  been  stated  that  deeds  and  other  documents 
thirty  years  old,  and  coming  from  the  proper  custody, 
prove  themselves  (e) ;  in  cases  when  this  is  not  so,  it  is 
important  to  understand  the  different  ways  in  which 
they  may  be  proved. 

''  It  was  a  common  law  principle  that  where  a  writing 
was  attested,  the  witnesses,  or  one  of  them,  must  be 
called  to  prove  the  execution  of  the  instrument ;  and 
it  was  not  competent  to  a  party  to  prove  it  even  by 


(6)  Powell's  Evidence,  27,  28.  The  distinction  between  an  idiot  and  a 
lunatic  is  that  the  former  has  always,  even  from  his  birth,  been  devoid  of 
understanding,  whilst  the  latter  has  by  some  subsequent  event  been  deprived 

of  it. 
(c)  Powell's  Evidence,  27,  28. 
Id)  Ibid.  29. 
(e)  Ante,  p.  382. 
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the  admission  of  the  per80^s  by  whom  it  was  exe- 
cuted "  (/).  The  most  apt  and  usual  way  even  now 
of  proving  any  instrument  which  has  been  attested,  in 
the  absence^of  admission,  is  undoubtedly  by  calling  the 
attesting  witness,  but  this  is  not  at  all  necessary  gene- 
rally now,  it  haying  been  provided  that  "  it  shall  not 
be  necessary  to  prove  by  the  attesting  witness  any  in- 
strument to  the  validity  of  which  oMesUUion  is  not  requi- 
site ;  and  such  instrument  may  be  proved  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto  "  (g). 

Instruments  therefore  not  requiring  attestation  may  Different  wajs 
be  proved  in  any  of  the  following  ways :  iLtram^nu  ^ 

not  reqairing 

1.  By  admission.  attestation 

•^  may  be 

proved. 

2.  By  calling  the  attesting  witness  if  there  is  one. 

8.  By  calling  any  person  who  actually  saw  the 
writing  or  signing,  or  the  party  who  wrote  it  or  signed 
it  himself. 

4.  By  calling  a  witness  who  has  acquired  a  know- 
ledge of  the  writing  in  question  by  having  seen  the 
person  write  at  some  other  time,  even  though  only 
once,  or  by  having  had  correspondence  with  such 
person  which  has  been  acted  upon. 

5.  By  comparison  of  the  writing  in  question  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  (h). 

As  to  the  first  of  the  above  modes  of  proof,  it  may  Notice  to 
be  mentioned  that  a  notice  to  inspect  and  admit,  i.e.,  a  J^Soit 
notice  to  the  other  party  or  parties  to  the  action  to 

(/)  Powell's  Evidence,  357. 
(jg)  17  &  18  Vict.  c.  125,  a.  26. 

(A)  See  the  notes  in  Day's  Common  Law  Prooedare  Acts,  prefacing  sec  26 
of  17  &  18  Vict.  c.  125. 
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inspect  some  doctiment  and  admit  its  execution,  is 
usually  given  just  before  the  trial  of  most  actions; 
the  other  party  or  parties  can  then  inspect  the  docu- 
ment, and  give  an  admission,  and  this  saves  further 
proof  of  execution,  and  in  case  of  refusal  or  neglect  to 
admit,  the  cost  of  proving  the  document  has  to  be 
borne  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  action  may  be,  unless  at  the  trial  the 
judge  certifies  that  the  refusal  to  admit  was  reasonable ; 
Itnd  no  costs  of  proving  any  document  is  allowed, 
unless  such  notice  has  been  given,  unless  in  the 
opinion  of  the  judge  the  omission  to  give  the  notice 
has  been  a  saving  of  expense  (i).  The  object,  there- 
fore, of  giving  this  notice  is  to  get  the  document 
admitted,  or  to  throw  the  expense  of  its  proof  on  the 
opponent  or  opponents  (k). 

Meaning  of  an      Any  admissiou  made  under  such  a  notice  as  is  last 

be^gm^^e      mentioned  is  made  " saving  all  just  exceptions "  (Z), 

« saving  all      that  is,  that  the  party  admits  nothing  more  than  the 

tions"^'*"       bare  execution,  so  that,  for  instance,  the  admission  by 

a  person  of  his  handwriting  to  a  bill  has  been  held  not 

to  preclude  him  from  objecting  to  its  admissibility  in 

evidence  on  the  ground  of  its  being  unstamped  {m). 

As  to  proof  bj  The  last  of  the  before-mentioned  modes  of  proof 
handwiiSng  ^^  handwriting,  viz.,  by  comparison  with  other  writings 
by  the  same  person  proved  or  admitted  to  be  genuine, 
was  not  formerly  allowed  (n) ;  the  enactment  render- 
ing it  admissible  is  the  Common  Law  Procedure  Act, 
1854  (o).  Under  it  experts  may  be  called,  quite  un- 
connected with  the  writer,  to  prove  that  by  a  com- 
parison and  a  careful  observance  of  the  di£ferent  letters. 


(0  15  &  16  Vict.  c.  76.8.  117. 

(A)  As  to  the  notice  to  produce  usually  given  before  going  to  trial,  see 
ante,  p.  375. 

(0  15&  16  Vict.  c.  76,  s.  117. 
(m)   Vane  v.  WhitUnfjt<m,  2  Dowl.  (N.S.)  757. 
(n)  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  703. 
(o)  17  &  18  Vict.  c.  125,  s.  27. 
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and  the  general  style,  with  the  proved  or  admitted  to 
be  genuine  document  or  documents,  they  are  of  opinion 
that  the  handwriting  ]in  question  is  the  work  of  the 
same  person  ;  this  kind  of  evidence,  however,  from  its 
manifest  uncertainty,  has,  in  several  late  cases,  been 
somewhat  disfavoured.  For  the  purpose  of  comparison 
the  disputed  writing  must  always  be  produced  in  court, 
so  that  the  enactment  does  not  apply  to  documents 
which  are  not  produced,  and  of  which  it  is  sought  to 
give  secondary  evidence  (p). 

But  where  attestation  is  necessary  to  the  validity  of  To  prove 
an  instrument,  and  actual  proof  is  required  of  it,  the  aTtuai^*"*" 
attesting  witness,  or  one  of  the  attesting  witnesses,  if  requiring 
living,  must  be  called  as  a  witness  (q).    The  student  is  fhe^uelTt^g 
reminded  that  some  of  the  chief  instruments  requiring  witness  must 
attestation  are,  wills  and  codicils  to  wills  (r),  warrants 
of   attorney   and   cognovits  (s),   powers  of   appoint- 
ment, and  other  instruments  which  the  person  giving 
the   power  for   their  execution  has   stated  shall   be 
attested  (t). 

When  an  attesting  witness  is  dead  or  abroad,  or  for  Course  when 
some  other  reason  cannot  be  produced  after  due  efforts  ^nnot^  ^^ 
to  bring  him  before  the  Court,  evidence  of  his  hand-  found, 
writing  must  be  given,  and  if  there  are  several  attest- 
ing witnesses  who  cannot  be  produced,  generally  it  is 
sufficient  to  prove   the  handwriting  of  one  of  such 
witnesses  (t*). 

Although  an  attesting  witness,  on  being  called  to  What  is 
prove  the  execution,  states  that  he  does  not  remember  ^^tJ*^tine' 

witness  to 

depose  to. 

(p)  See  Day's  Comraon  Law  Procedure  Acts,  notes  to  sec.  27  of  17  &  18 
Vict.  c.  125. 

{q)   Whyman  v.  Garth,  8  Ex.  803. 

(r)  1  Vict.  c.  26,  s.  9. 

(s)  1  &  2  Vict.  c.  110,  8.  9. 

(/)  As  to  the  execution  of  powers  of  appointment  by  will  or  deed,  see 
1  Vict.  c.  26,  s.  10 ;  and  22  &  23  Vict  c.  35,  s.  12. 

(m)  Powell's  Evidence,  358. 
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the  actual  fact  of  the  execntion,  but  yet  deposes  that 
seeing  his  signature  to  the  attestation  he  is,  therefore, 
sure  he  saw  the  party  execute  the  deed  or  sign  the 
document,  this  is  quite  suj£cient  proof  of  the  execution 
of  the  instrument  (x). 

Mode  of  For  all  ordinary  matters  probate  of  a  will,  or,  if 

at Ttrfai*  ^*^^  ^^®*'  ^^  examined  copy,  or  an  exemplification,  is  the 
proper  evidence  (y).  In  the  case,  however,  of  an  action 
involving  the  question  of  title  to  lands,  or  any  descrip* 
tion  of  realty,  it  was  formerly  necessary  to  produce  the 
original  will  {z),  but  it  has  been  now  provided  that  in 
any  action,  where  necessary  to  establish  a  devise  of  or 
afiecting  real  estate,  it  shall  be  lawful  for  the  party 
intending  to  establish  in  proof  such  devise  to  give  to 
the  opposite  party,  ten  days  at  least  before  the  trial, 
notice  that  he  intends  at  the  trial  to  give  in  evidence, 
as  proof  of  the  devise,  probate  of  the  said  will,  or 
administration  with  the  will  annexed,  or  a  copy  thereof, 
stamped  with  any  seal  of  the  Probate  Court  (a) ; 
and  in  every  such  case  such  probate  or  letters  of  ad- 
ministration, or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  the  will  and 
its  validity,  notwithstanding  the  same  may  not  have 
been  proved  in  solemn  form,  unless  the  party  receiv- 
ing such  notice  shall,  within  four  days  after  such 
receipt,  give  notice  that  he  disputes  the  validity  of 
such  devise  (b).  This  enactment  was  intended  to 
prevent  expense,  it  being  also  provided  that  where 
the  original  will  is  produced  and  proved,  the  Court  or 
judge  before  whom  the  evidence  is  given  shall  direct 
which  of  the  parties  shall  bear  the  costs  thereof  (c). 


(ar)  Per  Bayley,   J.,   Maitgham  v.  Hubbard^  8  B.  &  C.   16 ;    Powell's 
Evidence,  359. 

(y)  Poweirs  Evideoce,  328. 

{z)  Ibid.  329. 

(a)  Now  the  Probate  Drvision  of  the  High  Court  of  Justice. 

(6)  20  &  21  Vict.  c.  77,  s.  64. 

(c)  Sec.  65. 
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It  has  been  decided  that  even  in  the  absence  of  a 
counter-notice  the  probate  is  only  sufficient,  or  prima 
facie  evidence,  and  that,  therefore,  the  party  omitting 
to  give  such  notice  is  not,  on  his  part,  precluded 
from  giving  evidence  against  the  validity  of  the  will  (d). 
If  the  will  has  been  proved  in  solemn  form,  it  is  pro- 
vided that  the  probate  shall  not  only  be  sufficient,  but 
conclusive  proof  (e). 

A  person  is  not  allowed  to  make  evidence  for  him-  A  person  is 
self,  so  that  a  person's  own  books  are  not   evidence  f^**^!**''®** 
for   him,  nor,  indeed,  is  anything   written,  said,  or  evidence  for 
done  by  'a  pe/son  having  an  fntere'st,  any  cadence  for  --- 
him,  and  this  is  called  self-serving  evidence,  but  many  *  nian's  books 
documents  and  facts,  not  in  themselves  evidence,  may  evidence  for 
be  admitted  to  refresh   a  witness's  memory  (/),  for  ^»i°*- 
here  he  speaks  to  the  fact  from  separate,  knowledge, 
only  assisted   by  this  extraneous  matter  ;    thus,  for 
instance,  a  witness  may  refer   to  his  own  books  of 
account  for  this  purpose,  or  to  some  entry  in  a  diary 
or  other  book,  and  it  is  not  actually  necessary  that 
the  entry  should  have  been   made  at  the  time,  it  is 
sufficient,  if  made  shortly  afterwards,  so  that  he  may 
be  presumed  then  to  have  had  accurate  memory  on  the 
point  (ff).    And  where  any  memorandum  or  entry  is 
produced  in  court  to  a  witness,  such  memorandum  or 
entry,  or  so  much  thereof  as  is  used  to  refresh  the 
witness's  memory,  must  be  shown  to  the  other  side, 
who  are  entitled  to  cross-examine  on  it  (h). 

Witnesses  are  required  to  depose  to  facts,  and  not  There  are 
to  give  forth  mere  matters  of  opinion,  but,  notwith-  ^f "^^^^"^ 
standing    this,  there   are   many  cases   in  which   the  which  evidence 
opinion  partakes  in  its  nature  of  fact,  and  is,  there-  mJttew*of**^ 

opinion  is 

receivable. 


(d)  Barraclough  v.  Qrecnhoughj  L.  R.  2  Q.  B.  612. 
(tf)  20  &  21  Vict.  c.  77,  s.  62. 
(/)  Powell's  Evidence,  359-364. 
((/)  Ibid.  363. 
(h)  Ibid.  362. 
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fore,  roceivable  in  evidence.  In  Mr.  Powell's  valuable 
work  upon  Evidence  (i)  there  are  stated  to  be  three 
classes  of  cases  in  which  evidence  consisting  of  matters 
of  opinion  is  receivable,  viz. : — 

1.  On  questions  of  identification ;  6.^.,  in  the  case  of 
a  long-absent  claimant  to  property,  or  in  the  case  of 
identification  of  handwriting. 

2.  To  prove  the  apparent  condition  or  state  of  a  per* 
son  or  thing ;  e.g.,  in  the  case  of  an  assault,  to  prove 
from  a  person's  manner  his  intention,  or  to  prove  the 
state  of  some  building  or  of  some  goods  the  subject  of 
the  action. 


An  affidavit 
on  an 

interlocutory 
application 
may  contain 
a  statement 
founded  on 
the  deponent's 
belief. 


3.  To  prove  matters  strictly  of  a  professional  or 
scientific  character  by  skilled  or  scientific  witnesses; 
eg  y  in  cases  of  terms  having,  in  some  business  or 
amongst  a  particular  class,  a  special  and  peculiar  mean- 
ing, or  in  cases  where  words  of  a  scientific  or  ex- 
ceptional character  are  used,  or  the  comparison  of 
handwriting  with  other  handwriting,  to  tell  its  genuine- 
ness. And  not  only  may  a  witness  be  called  to  prove 
the  meaning  of  terms  or  matters  in  his  opinion,  but 
even  dictionaries  or  other  books  may  be  referred  to. 
The  evidence,  however,  by  experts  of  matters  of  opinion 
is  always  received  with  caution,  and  not  a  very  great 
degree  of  weight  attached  to  it  (&). 

The  foregoing  remarks  of  course  apply  generally,  not 
only  to  oral  evidence,  but  also  to  affidavits ;  but  on  an 
interlocutory  motion  an  affidavit  may  contain  a  state- 
ment founded  only  on  the  deponent's  belief  (Z). 

A  document  requiring  a  stamp  cannot  be  given  in 


(0  Page  102. 

{k)  See  Per  Lord  Campbell,  10  CI.  &  Fin.  191 ;  and  see  also  ante,  p.  391. 

(/)  Judicature  Act,  1875,  Order  xxxvii.  r.  3. 
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eyidence  without  one,  except  to  proye  some  collateral  Effect  of  the 
matter,  e.g,,  fraud  or  illegality.    There  are  some  instru-  ^^^j'**™P"*8 
ments  which  require  to  be  stamped  before  execution,  instnunent 
e.g.y  articles  of  clerkship  to  a  solicitor ;  but  generally,  ^mp^time 
after  execution,  fourteen  days  are  allowed  in  which  to  for  stamping, 
stamp  an  agreement,  and  two  months  in  which  to 
stamp  an  instrument  under  seal ;  and  an  instrument  ex- 
ecuted abroad  may  be  stamped  within  two  months  after 
being  received  in  the  United  Kingdom.    If  not  stamped 
within  these  times,  the  unstamped  instrument  can  only 
be  stamped  on  payment  of  the  unpaid  duty  and  a 
penalty  of  £10,  and  also,  by  way  of  further  penalty, 
where  the  unpaid  duty  exceeds  £10,  of  interest  on  such 
duty  at  the  rate  of  5  per  cent,  per  annum  from  the  day 
upon  which  the  instrument  was  first  executed  up  to  the 
time  when  such  interest  is  equal  in  amount  to  the 
unpaid  duty  (m). 

If  an  instrument  is  not  stamped,  or  has  been  insuf- 
ficiently stamped,  when  tendered  as  evidence,  the 
opponent  may  object  to  it  on  that  ground ;  but,  strictly, 
it  is  the  place  of  the  officer  whose  duty  it  is  to  read  the 
instrument  to  call  the  attention  of  the  judge  to  the 
fact ;  and  even  then,  if  the  instrument  is  one  which 
may  legally  be  stamped  after  execution,  it  may,  on  pay- 
ment to  such  officer  of  the  amount  of  the  unpaid  duty 
and  the  aforesaid  penalty  payable  on  stamping,  and 
also  on  payment  of  a  further  sum  of  £1,  be  received 
in  evidence,  saving  all  just  exceptions  on  other 
grounds  {n). 

ni.  Cases  of  Privilege. — It  has  been  pointed  out,  in  in.  dues  of 
discussing  the  subject  of  libel  and  slander,  that  there  P"^*«8«- 
are  certain  circumstances  in  which  a  party  is  privileged 
to  make  assertions  which  in  ordinary  cases  would  be 

(m)  33  &  34  Vict.  c.  97,  s.  15.  The  CommiMionen  of  Inland  Revenue 
have,  however,  in  special  cases  power  to  remit  or  reduce  the  above  penalty 
on  memorial  to  them. 

(n)  Sec.  16. 
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1.  A  witness 
is  not  bound 
to  disclose 
facts  that 
may  tend  to 
criminate 
himself. 

2.  Professional 
communica- 
tions are 
privileged. 


libellous  or  slanderous,  bat  which  are  from  snch  cir-< 
cumstanoes  prevented  from  being  so  (o).  So,  also,  in 
matters  of  evidence,  generally  speaking  a  witness  must 
answer  all  questions  put  to  him  relating  to  the  subject- 
matter  of  the  action,  or  in  any  way  relevant  to  it ;  but 
there  are  certain  cases  in  which,  from  special  circum- 
stances, either  the  witness  is  privileged  from  being 
obliged  to  disclose  the  matter,  or  some  third  person  has 
a  right  to  object  to  his  doing  so. 

There  are  two  chief  cases  of  privilege,  viz. : 

1.  A  witness  is  not  compellable  to  disclose  any  matter 
that  may  tend  to  criminate  himself,  or  to  expose  him- 
self to  a  penalty  (p) ;  and 

2.  Professional  communications  between  counsel,  so- 
licitors, or  their  clerks,  and  their  clients,  made  in 
confidence,  cannot  be  disclosed  without  the  client's 
consent,  nor  can  a  client  be  compelled  to  disclose  any 
communication  made  in  confidence  to  his  professional 
adviser  (j). 


Where  a 
witness 
claims 
privilege  on 
the  ground 
that  his 
answer  may 
tend  to 
criminate 
him,  it  is 
submitted 
that  it  is  for 
the  court  to 
decide  whether 
it  will  have 
that  effect. 


As  to  the  first  case  of  privilege. — The  question  at  once 
presents  itself,  who  is  to  be  the  person  to  judge  of  whether 
or  not  a  question  asked  has  a  tendency  to  criminate  or  to 
expose  the  witness  to  a  penalty — the  person  asked  the 
question,  or  the  presiding  judge  ?  The  dida  upon  the 
point  are  conflicting,  some  judges  having  held  that,  as 
the  witness  is  obliged  to  pledge  himself  that  he  believes 
his  answer  will  tend  to  this  effect,  he  is  to  be  left  to 
exercise  his  own  discretion  (r) ;  and  other  judges  having 
held  that  the  witness  has  not  this  discretion,  but  must 
satisfy  the  Court  that  there  is  a  reasonable  probability 


(o)  See  ante,  p.  307. 

Ip)  Powell's  Evidence,  108. 

(7)  Ibid.  118. 

(r)  See  per  Maule,  J.,  and  Jervis,  C.J.,  in  Fisher  v.  Ronalds^  12  C.  B. 

7tJ2. 
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of  the  question  having  this  effect  (s).  It  is  submitted 
that  the  latter  rule  is  the  correct  one,  for  otherwise  a 
witness  might,  acting  on  his  own  discretion,  refuse  to 
answer  questions  apon  this  gronnd  without  the  slightest 
reason  for  so  refusing. 

Where  a  question  is  asked  a  witness  which  will  not  A  witness  is 
actually  tend  to  criminate  him  or  expose  him  to  any  bonnd^^' 
penalty,  but  is  yet  one  the  answer  to  which  may  tend  answer  a 
to  degrade  him,  if  it  is  not  actually  material  to  the  tSJdSg'to 
issue,  but  merely  some   point   tending   to  affect  his  degrade  him. 
character  and  thus  reduce  damages,  or  to  have  some 
other  incidental  effect,  he  is  not  bound  to  answer  it  (t). 

This  first  case  of  privilege  has  always  been  wider  in 
equity  than  at  law ;  for  in  equity  any  question  the  an- 
swer to  which  might  subject  the  witness  to  any  pains 
or  penalties,  or  to  ecclesiastical  censure,  or  a  forfeiture 
of  interest,  has  been  held  to  be  within  the  rule  (u) ;  and 
it  is  presumed  that,  as  the  rules  of  equity  are  now 
generally  to  prevail  (w),  this  is  now  the  case  in  all 
divisions  of  the  High  Court  of  Justice. 

Although  there  was  formerly  some  doubt  on  the  point  A  wife  cannot 
at  law  (a),  yet,  in  equity  there  was  no  doubt  that  the  ^  ^J^"*^ 
rule  of  privilege  upon  this  ground  extended  not  only  to  a  question 
a  man  himself,  but  also  to  his  wife,  so  that  a  wife  could  ^  *^  JJ*^ 
not  be  compelled  to  answer  any  question  which  might  criminate 
expose  her  husband  to  such  consequences  (y).    And,   ^'  'w  *n  . 
for  the  reason  mentioned  at  the  end  of  the  last  pre* 
ceding  paragraph,  it  is  submitted  that  there  can  now 
be  no  doubt  upon  the  point  in  any  division  of  the 
court. 


(s)  Seg.  V.  Garbetij  1  Den.  236 ;  Seg.  v.  Boyes^  1  B.  &  S.  311 ;  and  see 
per  Parke,  B.,  in  Osborne  v.  London  Docks  Co.,  10  Ex.  698. 
(0  Poweirs  Evidence,  117. 
(tt)  Ibid. 

(w)  Judicature  Act,  1873,  s.  25  (11). 
(«)  See  Powell's  Evidence,  110. 
(y)  Cartwright  v.  Green,  8  Ves.  410. 
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There  is  no 
pririlege  bj 
reason  that 
answer  might 
expose  witness 
to  a  ciyil 
action. 

A  witness  may 
waive  his 
pririlege  and 
answer  a 
question 
tending  to 
criminate  him 
if  he  chooses. 


In  the  case  of 


communica- 
tions, the 
priyilege  is 
the  client's. 


In  cases  of 
privilege 
upon  this 
ground,  the 
relationship 
of  solicitor 
and  client 
need  not  be 
existing  at 
the  time. 


A  witness  cannot  object  to  answer  any  qnestion  upon 
the  mere  ground  that  his  answer  might  expose  him  to 
a  civil  action  (z). 

A  witness  may  of  course  waive  his  privilege  and 
answer  at  his  peril,  for  he  is  the  party  concerned,  and 
if  he  chooses  to  waive  the  privilege  that  the  law  allows 
him,  there  is  nothing  to  prevent  him  doing  so  (a). 

There  are  several  cases  in  which  it  has  been  expressly 
provided  by  different  statutes  that  a  witness  cannot 
refuse  to  answer  questions  to  which  they  refer  on  the 
ground  that  the  answers  would  criminate  him,  but  that 
such  answers  shall  not  be  used  against  him  in  a  criminal 
proceeding  arising  out  of  the  same  transaction  (6). 

As  to  the  second  chief  ground  of  privilege,  this  is  of 
a  very  different  nature,  for  in  the  first  case  the  privi- 
lege is  always  the  witness's  own,  which  he  may  at  his 
option  waive,  but  in  this  case,  where  counsel,  sdicitors, 
or  their  clerks  are  witnesses,  the  privilege  is  not  theirs, 
but  that  of  their  clients,  and  it  is  not  in  such  a  case  the 
witness  who  may  waive  the  privilege,  but  the  client ; 
and  if  the  client  does  not  so  waive  it,  then  the  witness 
is  not  allowed  to  make  any  such  disclosure  (0).  And 
for  this  case  of  privilege  to  exist,  it  is  not  necessary  that 
the  position  of  solicitor  and  client  should  be  actually  sub- 
sisting at  the  time,  it  is  quite  sufficient  if  it  has  existed 
at  some  past  time,  and  the  communication  in  question 
took  place  whilst  that  relationship  existed.  This  rule 
of  privilege  is  founded  upon  principles  of  public  policy, 
for  if  some  such  rule  did  not  exist,  no  man  would  know 
what  he  was  safe  in  disclosing  to  his  professional  ad- 
viser (d). 


(«)  Powell's  Evidence,  111. 
(a)  Ibid. 
(6)  Ibid. 

(c)   Wiison  V.  JRastall,  4  T.  R.  759. 

{d)  See,  per  Lord  Brougham,  Boiton  ▼.  Corporation  of  Liverpool,  1  M.  & 
K.  94. 
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The  student  will  observe  that  part  of  the  mle  in  this  A  client  also 
class  of  cases  of  privilege  is  also  that  a  client  cannot  be  ^m'^^ned  to 
compelled  to  disclose  any  communication  made  in  con-  discioM 
fidence  to  his  professional  adviser  (e).    This  seems  to  ^mmv^ica- 
foUow  naturally,  upon  the  same  reasoning,  and  here,  of  *»<>«"  made 
course,  the  privilege  is  that  of  the  witness.    This  privi-  professiooal 
lege  of  the  client  can  always  be  waived  by  him,  and  adviser, 
a  witness  who  has  objected  to  answer  on  the  ground  of  ^^^i^^^yg 
his  client's  privilege  must  then  answer  it.  waive  the 

privilege. 

It  seems  that  a  solicitor  called  upon  to  produce  any  u  is  for  a 
document  of  his  client's,  must  exercise  his  own  dis- '!?^*f]***'"  *^ 

.  decide 

cretion  as  to  producing  it,  and  that  it  is  not  for  the  whether  a 
judge  to  decide  whether  or  not  it  ought  to  be  pro- J^Jf^"'^^^* 

duced  (^).  to  produce  is 

privileged. 

A  communication  made  by  a  client  to  his  solicitor,  a  communica- 
not  for  the  purpose  of  obtaining  advice,  but  for  the  ^  solicitor  ^ 
purpose  of  obtaining  information  upon  some  matter  of  but  not  for 
fact,  or  for  some  purpose  other  than  in  the-  ordinary  of  obuining 
position  of  solicitor  and  client,  is  not  within  this  case  advice,  is  not 

/•       •    •<•  /   V  within  the 

of  privilege  {ff).  privilege. 

Although  some  document  originally  in  a  solicitor's  A  document 
possession  would,  had  it  remained  in  his  possession,  J'goiicUor's'* 
have  been  privileged,  yet,  if  he  has  parted  with  it  to  ^^^^ »» not 
some  other  person,  although  he  should  not  have  done  fp^^  ^rts 
so,  yet  the  privilege  is  gone,  and  it  may  be  given  in  ^'^^^  >*• 
evidence  by  the  party  into  whose  possession  it  has 
come  (h). 

This  case  of  privilege  does  not  extend  beyond  the  No  privilege 
persons  named  (♦) ;  thus,  medical  men  (/)  and  clergy-  medi^ai^en^ 

and 
clergymen. 

(e)  Ante,  p.  396. 

(/)  Vdint  V.  Soyer,  13  C.  B.  231. 

(v)  See  Powell's  Evidence,  126,  and  case  there  referred  to. 

(A)  See  Cleave  v.  Jones,  21  L.  J.  (Ex.)  106. 

(0  See  ante,  p.  396. 

(y)  Lee  V.  HammerUmy  12  W.  R.  975. 
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men  (k)  are  not  within  the  mle.    Some  doubts  haye, 
however,  been  thrown  out  as  to  the  latter  (I). 

Commanica.        Letters  between  a  country  solicitor  and  his  town 
^re^diMi*''*^'**  agent  are  privileged  from  production  (m) ;  so  also  are 
all  communications  in  or  with  reference  to  litigation 
which  are  expressed  to  be  "  without  prejudice." 

Some  other  In  addition  to  the  foregoing  may  be  mentioned  two 

^^j^^^  other  cases  of  privilege,  which  however,  particularly 
the  first  two  of  them,  are  of  much  less  importance 
in  civil  cases  than  the  two  chief  cases  that  have  been 
given.  The  first  is,  that  a  witness  cannot  be  asked,  and 
will  not  be  allowed  to  state,  any  facts,  or  to  produce 
any  documents,  the  disclosure  of  which  may  be  pre- 
judicial to  any  public  interest  (n),  e.g.,  in  the  case  of 
some  high  documents  of  state.  The  second  is,  that 
evidence  may  sometimes  be  excluded  in  a  civU  case  on 
the  ground  of  indecency  (o) :  but  the  indecency  must 
be  something  of  a  very  exceptional  character,  as  tending 
to  outrage  all  conventional  propriety,  or  involving  some 
matter  particularly  affecting  domestic  morality.  It 
may,  however,  be  safely  stated  that  this  rule  is  of  such 
a  very  fine  nature  as  to  be  practically  of  very  little 
importance,  or,  indeed,  of  no  importance  at  all. 

IV.  Misceiu-       ly.  Of  some  misceUaneoua  points  on  the  law  of  evt- 

neous  points  on  j 

the  law  of       aence. 

evidence. 

The  onus  In  any  action  the  onus  probandi,  or  burden  of  proof, 

thfpewon  ^^  18  ou  the  persou  who  asserts  the  affirmative  side  of  the 

asserting  the  qnestiou  (p),  that  is  to  say,  that  any  person  who  asserts 

an  ^tioT  ***  a  fact  is  bouud  to  prove  that  fact  to  succeed  in  his  case, 


(Jt)  Broad  v.  Pitt,-  M.  &  M.  233. 

(/)  See  Powell's  Evidence,  129,  130. 

(m)  Catt  V.  Toarle,  19  W.  R.  56. 

(n)  Powell's  Evidence,  131. 

(o)  Ibid.  136. 

(p)  See  Brown*8  Law  Diet.  260,  tit.  "Onus  prohandi." 
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and  it  is  not  necessary  for  the  person  alleging  the 
negative  to  prove  it  in  the  first  instance,  and  it  is  there- 
fore at  a  trial  generally  for  the  person  on  whom  lies 
the  affirmative  to  hegin.  In  all  cases,  by  the  affirma- 
tive is  not  merely  meant  the  affirmative  in  point  of 
form,  but  the  affirmative  in  substance,  and  the  true 
test  for  determining  on  whom  the  affirmative  lies  is 
this :  If  no  evidence  was  offered  who  would  be  unsuc- 
cessful in  the  action  ?  It  is  for  the  party  who  would 
be  unsuccessful  in  such  event  to  commence  (q). 

Instances  without  number  to  illustrate  the  foregoing  An  instance 
remarks  can  be  easily  given.  Thus,  take  an  ordinary  ^^  **^**- 
action  for  goods  sold  and  delivered :  here,  if  the  de- 
fendant in  his  statement  of  defence  denies  the  selling 
and  delivery,  or  otherwise  puts  the  question  in  issue, 
did  the  plaintiff  offer  no  evidence,  the  verdict  would  be 
for  the  defendant,  so  here  the  onus  prcbandt  lies  on 
the  plaintiff ;  but  if  the  defendant  admits  the  selling 
and  delivery  of  the  goods,  but  sets  up  some  counter- 
claim against  the  plaintiff  in  the  nature  of  set-off,  here, 
did  he  (the  defendant)  give  no  evidence,  the  verdict 
would  be  for  the  plaintiff,  so  here  the  ontis  prdbandi  lies 
on  the  defendant. 

But  there  are  numerous  cases  in  which,  in  conse-  Bnt  sometimes 
quence  of  presumptions  of  the  law,  the  ontis  prdbandi  ti^n^of  the' 
lies  on  the  party  on  whom  it  would  not  lie  but  for  such  law  puts  the 
presumption.     Thus,  in  an   action   on  any  ordinary,  ^herTit  **^  * 
simple  contract,  it  is  for  the  plaintiff  to  prove  that  the  ^^uid  not 
essentials  of  a  simple  contract  exist,  unless  the  con- 
tract is  admitted  by  the  defendant  (r) ;  but  as  bills  of 
exchange  and  promissory  notes  are  presumed  to  have 
been  given  for  a  valuable  consideration  until  the  con- 
trary is  shown  (s),  here  it  lies  on  the  party  who  denies 


(7)  Amos  y.  Hughes^  1  M.  &  Rob.  464. 

(r)  As  to  what  are  the  essentials  of  a  simple  contract,  see  ante,  p.  27. 

(s)  See  ante,  p.  136. 
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the  consideration  to  prove  his  denial.  It  is,  however, 
safficient  for  a  defendant  to  prove  something  in  the 
nature  of  fraud  in  the  prior  dealings  with  the  instru- 
ment ;  and  if  he  does  this,  the  plaintiff  is  then  bound 
to  show  how  he  became  possessed  of  it  (t). 

As  to  the  case  Again,  where  a  person  takes  an  interest  under  a 
^ttiement*"*^^  Voluntary  settlement,  or  any  other  voluntary  instru- 
ment, and  proceedings  are  instituted  to  set  aside  or 
otherwise  question  his  interest  thereunder,  the  burden 
of  proof  lies  on  the  defendant  to  prove  that  such 
voluntary  instrument  was  fairly  and  honestly  made, 
without  any  fraud  or  pressure  upon  his  part,  and  if 
he  stood  in  a  fiduciary  capacity  toward  the  person 
making  such  voluntary  instrument,  he  must,  in  addi- 
tion, show  how  the  intention  to  make  it  was  produced 
in  the  other  person  (u). 


A  child  bom 
daring 
wedlock  is 
presumed  to 
be  legitimate 
until  the 
contrary  is 
Bhown. 


A  child  born  during  wedlock  is  presumed  to  be 
legitimate,  and  the  burden  of  proof  lies  on  the  party 
who  denies  his  legitimacy  (x).  TKere  are  also  many 
other  cases  in  which  the  presumption  of  the  law  puts 
the  onus  probandi  where  it  would  not  be  but  for  that 
presumption,  but  to  go  into  them  is  beyond  the  scope 
of  the  present  work  (y). 

It  has  already  been  stated  that  the  person  on  whom 
the  affirmative  lies  has  the  right  to  begin  (z),  but  it  has 
long  been  an  established  rule  at  law  that  in  actions  of 
slander,  libel,  and  other  actions  for  personal  injuries, 
or  indeed  in  any  action  where  the  plaintiff  seeks  to 
recover  actual  damages  of  an  unascertained  amount,  he 
is  entitled  to  begin,  although  the  affirmative  of  the 
issue  may  in  point  of  form  be  with  the  defendant. 


(0  Smith  V.  Brainc^  16  Q.  B.  244. 

(w)  Per  Lord  KlUon,  Gibson  v.  JeyeSy  6  Ves.  26G ;  Iloghton  v.  Hojhtoftf 
15  lieav.  299;  Cooke  v.  LamotU,  15  Beav.  234. 
(x)  Banbury  Peerage  Case,  1  S.  &  S.  155. 
(y)  See  some  in  Powell's  Evidence,  291,  et  scj. 
Iz)  Ante,  pp.  400,  401. 
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Leading  questions  cannot  be  put  to  a  witness  by  Leading 
the  person  on  whose  behalf  he  is  called  (a).     By  a  l^^^^^^ 
"  leading  question  "  is  meant  some   question  put   or  allowed  in  an 
framed  in  such  a  form  as  to  suggest  to  the  witness  the  ^"chief '^^'^ 
answer  that  is  desired  (6).     Thus,  if  at  a  trial  it  is 
desired  to  elicit  from  a  witness  the  effect  of  a  certain 
conversation,  the  proper  way  to  put  the  question  is  to 
simply  ask  the  witness  what  then  took  place,  or  to  that 
effect,  and  it  is  not  allowable  to  state  in  the  question 
the  conversation  and  ask  the  witness  if  it  did  not  take 
place ;  for  this  would  be  a  leading  question  (c).     The 
reason  of  the  rule  prohibiting  leading  questions  must 
be  apparent  to  all ;  and  it  has  been  well  stated  in  Mr. 
Powell's  work  on  Evidence  (d)   to  be  "  because  the 
object  of  calling  witnesses  and  examining  them  vtvd 
vo'ie  in  open  court   is  that  the  judge  and  jury  may 
hear  them  tell  their  own  unvarnished  tale  of  the  cir- 
cumstances which  they  are  called  to  attest." 

In  cross-examination  of  a  witness,  however,  or  even  Aiiter  in  cr(w»- 
in  examination  in  chief  of  an  adverse  witness,  leadiner  Ma™>nat*°°.**^ 

-  i?         1  i.-        *°  examination 

questions  may  be  asked,  for  the  reason  of  such  question  in  chief  of  an 
not  being  admitted  in  the  evidence  in  chief  is  because  ^^^^^ 
the  witness  is  presumed  to  be  desirous  of  assisting  the 
person  for  whom  he  is  called  to  give  evidence,  but  in 
cross-examination,  or  in  the  examination  in  chief  of 
an  adverse  witness,  there  can  be  no  such  presump- 
tion, and  the  reason  for  the  rule  failing,  it  does  not 
apply. 

If  when  an  action  is  called  on  for  trial  the  plain- Position  of  a 
tiff  appears,  and  the  defendant  does  not,  the  plain-  Sef^nd^mtlf 
tiff  does  not  necessarily  have  judgment,  but  he  may  his  opponent 
prove  his  claim  so  far  as  the  burden  of  proof  lies  on  ^t^he'^l^'ir 


(a)  Powell's  Evidence,  449. 
(6)  Brown's  Law  Diet.  209. 

(c)  See  an  instance  of  a  leading  question  in  a  criminal  case  in  Powell's 
Evidence,  450. 
((/)  Page  449. 
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Admissions 
may  do  away 
with  the 
necessity  of 
strict 
evidence. 


Effect  in  one 
action  of  an 
admiitsion 
made  in 
another  action. 


him  (e)  ;  and  if  when  an  action  is  called  on  for  trial  the 
defendant  appears,  and  the  plaintiff  does  not  appear, 
the  defendant,  if  he  has  no  connter-claim,  is  entitled  to 
judgment  dismissing  the  action,  bat  if  he  has  a  coon* 
ter-claim,  then  he  may  prove  such  claim  so  far  as  the 
harden  of  proof  lies  on  him  (/) ;  bat  any  verdict  or 
judgment  obtained  where  one  party  does  not  appear  at 
the  trial  may  be  set  aside  by  the  court  or  a  judge  upon 
such  terms  as  he  may  see  fit,  upon  an  application  made 
within  six  days  after  the  trial  (^). 

Admissions  between  the  parties  to  an  action  may 
frequently  do  away  with  the  necessity  that  would 
otherwise  exist  for  strict  evidence.  The  term  "  admis- 
sions "  is  here  used  to  denote  the  mutual  concessions 
which  the  parties  to  an  action  make  in  the  course  of 
their  pleadings,  and  the  effect  of  which  is  to  narrow 
the  area  of  facts  or  allegations  requiring  to  be  proved 
by  evidence  (h).  The  most  usual  case  of  admissioDB 
that  occurs  in  ordinary  actions  is  the  admission  of 
documents  under  a  notice  to  inspect  and  admit,  which 
has  already  been  noticed  (♦) ;  but  there  may  be  many 
other  cases  of  admissions,  eff,,  admissions  of  facts  not 
only  in  any  pleading,  but  in  any  letter  of  one  of  the 
parties,  or  of  his  solicitor  or  agent,  unless  such  letter 
has  been  expressed  to  have  been  written  "  without  pre- 
judice." It  is  therefore  usual  and  proper,  in  any  letter 
written  with  a  view  to  the  compromise  of  an  action,  to 
state  that  it  is  written  "  without  prejudice ;"  but  when 
any  letter  has  been  written  with  such  a  statement  then 
all  subsequent  letters  following  thereon  are  within  the 
rule  although  not  so  expressed  (k). 

If  an  admission  is  made  in  some  pleading  in  one 


(c)  Judicature  Act,  1875,  Order  xxxvi.  r.  18. 

(/)  Ibid.,  rule  19. 

Qj)  Ibid.,  rule  20. 

(A)  Brown's  Law  Diet.  15. 

(0  Ante,  pp.  389,  390. 

{k)  Hoghton  v.  ffoghtoUy  15  Beav.  278. 
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action,  that  pleading  can  be  given  in  evidence  in 
another  action  as  a  cogent  admission  on  his  part, 
especially  if  it  has  been  pat  in  on  oath,  as  wonld  be 
the  case  in  an  answer  to  interrogatories  (I), 

An  admission  need  not  necessarily  be  in  writing,  bnt  Admissions 
it  may  be  by  parol ;  e.ff.  in  the  course  of  conversation,  ™roUr*by 
and  acts,  conduct,  manner,  demeanour,  and  acquies-  conduct,  &c. 
cence  may  operate  as   admissions  if  they  can  be  so 
fairly  construed  (m). 

Counsel  may  at  a  trial  bind  their  clients  by  any  Effect  of 
admission  they  in  their  discretion  see  fit  to  make  (n).  ^^j*'^  ^^ 
An  agent  can  only  bind  his  principal  by  admissions  agents,  &c. 
when  the  making  of  such  admissions  comes  within  the 
scope  of  his  ordinary  and  usual  authority  (o) ;  and  a 
wife  can  only  bind  her  husband  by  her  admissions  so 
far  as  she  can  be  said  to  have  his  authority,  express  or 
implied,  to  do  so  (p),  so  that  even  in  an  action  against 
a  husband  for  his  wife's  tort,  her  admission  of  it  cannot 
be  given  in  evidence  against  him  (j). 

An  infant  cannot  make  admissions,  nor  generally  can 
his  guardian  or  next  friend  do  so  for  him  (r). 

Admissions   where   they  exist  are  as  good  as  any 
primary  evidence. 

Interrogatories  are  frequently  used  as  a  means  to  intenoga- 
obtain  admissions  from  the  opponent  in  an  action  («).  *®'*®'- 


(0  Fleet  y.  Perriw,  L.  R.  1  Q.  B.  536. 

(m)  Powell's  Evidence,  247. 

(n)  See  Swinfen  v.  Swinfen,  18  C.  B.  485. 

(o)  This  is  simply  on  the  ordinary  principle  of  the  power  of  an  agent  to 
bind  his  principal,  as  to  which,  see  ante,  pp.  101,  102. 

(/?)  This,  again,  is  on  the  ordinary  principle  of  the  power  of  the  wife  to 
bind  her  husband,  as  to  which,  see  ante,  pp.  177,  178. 

(7)  Dean  v.  White,  7  T.  R.  112. 

(/•)  Powell's  Evidence,  262, 

(s)  It  is  not  meant  by  this  that  the  object  of  interrogatories  is  to  obtain 
admissions,  for  this  is  not  so,  the  rule  as  to  their  object  being  conrectly 
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Interrogatories  may  be  defined  as  a  set  of  qaestiooB 
administered  by  either  a  plaintiff  or  defendant  to  his 
opponent  in  the  oonrse  of  an  action  before  trial,  which 
he  (the  opponent)  is  required  to  answer  upon  oath.  It 
was  always  the  practice  in  Chancery  to  administer  in- 
'  terrogatories,  and  nearly  anything  was  allowed  to  be 
asked  in  them,  and  by  the  Common  Law  Procedure 
Act,  1854  (t)y  interrogatories  were  also  allowed  to  be 
administered  at  common  law  by  leave  of  a  judge.  By 
the  Eules  to  the  Judicature  Act,  1875  (t*),  it  is  now 
provided  that  "  the  plaintiff  may  at  the  time  of  deliver- 
ing his  statement  of  claim,  or  at  any  subsequent  time 
not  later  than  the  close  of  the  pleadings,  and  a  defen- 
dant may  at  the  time  of  delivering  his  defence,  or  at 
any  subsequent  time  not  later  than  the  close  of  the 
pleadings,  without  any  order  for  that  purpose,  and 
either  party  may  at  any  time  by  leave  of  the  court  or 
a  judge  deliver  interrogatories  in  writing  for  the  exam- 
ination of  the  opposite  party  or  parties,  or  any  one  or 
more  of  such  parties,  with  a  note  at  the  foot  thereof 
stating  which  of  such  interrogatories  each  of  such  per- 
sons is  required  to  answer;  provided  that  no  party 
shall  deliver  more  than  one  set  of  interrogatories  to  the 
same  party  without  an  order  for  that  purpose."  It 
may,  however,  be  noticed  that  it  seems  the  practice  of 
the  Court  to  discourage  the  practice  of  delivering  in- 
terrogatories unless  actually  necessary. 

Effect  of  Payment  into  court  also  operates  as  an  admission  by 

payment  into    ^.j^    defendant  to  a  certain  extent.     Formerly  a  defen- 

court  in  an                                                                                                              -^ 
action. 

ftutcd  by  Mr.  Griflith,  in  his  notes  to  Order  XXXI.  of  the  Jadicatnre  Act, 
1875  (see  Griffith's  Judicature  Acts,  235),  as  follows :  '*  The  object  of  inter- 
rogatories is  to  afibrd  to  the  interrogator  information  upon  matters 
peculiarly  within  the  knowledge  of  the  party  interrogated  which  may 
assist  the  interrogator  in  making  his  case ;  not  to  try  the  cause  on  admis- 
sions of  the  party  interrogated,  or  to  break  down  the  case  set  up  by  him.** 
But,  although  this  is  so,  yet,  incidentally,  of  course,  admissions  arc  obtained 
from  the  party  interrogated,  and,  practically,  this  is  often  the  chief  object 
of  the  interrogatories. 

(/)  17  &  18  Vict.  V.  125,  s.  51. 

(»i)  Order  XX xi.  r.  1. 
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dant  could  generally  only  pay  money  into  court  when 
a  fixed  liquidated  sum  was  sued  for  (x) ;  but  now  it 
is  provided  that  in  any  action  to  recover  a  debt  or 
damages  the  defendant  may  at  any  time  after  service  of 
the  writ,  and  before  or  at  the  time  of  delivering  his 
defence,  or  by  leave  of  the  Court  or  a  judge  at  any  later 
time,  pay  into  court  a  sum  of  money  by  way  of  satis- 
faction or  amends  (y). 

As  under  the  old  system  of  pleading  the  plaintiff 
might  declare  simply  generally,  as  for  goods  sold  and 
delivered^  without  stating  any  particular  date,  or  might 
declare  on  some  special  contract,  there  was  a  difference 
in  the  effect  of  payment  into  court.  Where  the  decla- 
ration was  simply  general  (z)  the  effect  was  only  to 
admit  that  the  plaintiff  had  a  cause  of  action  to  the 
amount  paid  in  upon  some  contract,  so  that  it  was  still 
necessary  for  the  plaintiff  to  prove  the  actual  contract, 
but  in  the  other  case,  i.  e.,  where  the  plaintiff  declared 
on  some  special  contract,  the  payment  into  court 
admitted  that  very  contract  and  a  liability  on  it  to 
that  extent  (a).  Under  the  new  practice,  however, 
where  a  statement  of  claim  has  been  delivered,  this  dis- 
tinction it  is  presumed  cannot  exist  any  longer,  as  all 
material  facts,  dates,  &c.,  are  stated  in  it,  which  puts 
the  plaintiff's  statement  of  claim  in  the  same  position 
always  as  a  former  declaration  on  a  special  contract, 
and  payment  into  court  now  in  such  a  case  will  operate 
as  an  admission  on  the  contract  specified,  and  of  a 
liability  thereon  to  the  extent  of  the  amount  paid  in. 

So  also  if  the  payment  into  court  is  made  before  the 
statement  of  claim  has  been  delivered,  if  in  the  indorse- 
ment on  the  writ  the  particular  contract  is  mentioned, 
the  payment  in  will  have  the  same  effect,  but  if  the  in- 


{x)  See  however  as   to  payment   into  court  in  cases  of  libel,  ante, 
pp.  311,  312. 

(y)  Judicature  Act,  1875,  Order  xxx.  r.  1. 

(e)  That  \s  to  say,  in  cases  of  the  ordinary  indebitatur  countit. 

(a)  See  Arch.  Nisi  Prius,  119;  Chit.  Aich.  1371. 
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dorsement  on  the  writ  is  simply  general  in  its  nature, 
then  the  payment  into  court  will  only  admit  a  liability 
to  that  extent  on  some  contract,  leaving  it  for  the 
plaintiff  to  prove  the  contract  as  formerly  on  a  general 
declaration. 

An  admission        "Every  allegation  of  fact  in  any  pleading   in  an 
may  occur  by  action,  not  beinff  a  petition  or  summons,  if  not  denied 

not  denying  or  ... 

an  allegation    Specifically  or  by  necessary  implication,  or  stated  to  be 

an°^T^in     ^^*  admitted  in   the  pleading  of  the  opposite  party, 

shall  be  taken  to  be  admitted,  except  as  against  an 

infant,  lunatic,  or  person  of  unsound  mind  not  so  found 

by  inquisition  "  (6). 

Former  There    has    always    been    a   great  distinction  be- 

the mode^r    *w®®^  ^^^  modc  of  taking  evidence  at  common  law 

taking  and  in  Chancery.       At   common   law   it  was   taken 

commwiiaw     ^^^    ^^^^    ^^    court  ou   the   hearing   of  the    cause, 

and  in  but    in   Chauccry   it   was  generally  by  affidavit  (c). 

ProWslons  of    ^^^»    howcver,    under    the    Judicature    Act,    1875, 

the  Judicature  Order  xxxvH.  r.  1,  in  all  divisions   of  the  court,  in 

Order  xMvii   *'^®  absence  of  an  agreement  between  the  parties  to 

r.  1.  take   the  evidence    by  affidavit,   the  witnesses  at  the 

trial  of  any  action,  or  at  any  assessment  of  damages, 

are  to  be  examined  viva  voce  in  open  court,  but  the 

court  or  a  judge  may  order  that  any  particular  fact  or 

facts  may  be  proved  by  affidavit,  or  that  the  affidavit  of 

any  witness  may  be  read.     It  is  also  provided  that  upon 

any  motion,  petition,  or   summons   evidence   may  be 

given  by  affidavit ;  but  the  court  or  a  judge  may,  oft 

the  application  of  either  party,  order  the  attendance, 

for  cross-examination,  of  the  person  making  any  such 

affidavit  {d). 


(6)  Judicature  Act,  1875,  Order  xix.  r.  17. 

(c)  There  might,  however,  have  been  a  vied  voce  examination  by  consent 
or  direction  of  the  court  or  a  judge.  See  15  &  16  Vict.  c.  86 ;  Order  v., 
Feb.  1801,  rules  '6  and  10;  Dunicrs  Chancery  Practice,  799. 

(</)  Order  XXX VII.  r.  2.  As  to  the  practice  when  the  parties  consent  to 
take  the  evidence  by  allidavit,  see  Order  XXXViii. 
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The  attendance  of  a  witness  at  a  trial  to  give  evi-  The  attend- 
dence  is  procured  by  subpoena,  which   is  a  writ  by  X^J^*  ^  ^ 
which  the  person  is  commanded  to  appear  at  a  certain  tnai  is 
place  or  time  (e).     Where  the  oral  testimony  only  of  a  gubpoma   ^ 
witness  is  required,  the  subpoena  issued  is  called  a 
subpoena  ad  testificandum,  where  he  is  required  to  pro- 
duce any  documents  it  is  called  a  svhpcma  duces  tecum, 
A  witness  must  be  paid  with  his  subpoena  his  reasonable 
expenses,  and  if  a  material  witness,  having  been  so 
served,  does  not  duly  attend,  he  is  liable  to  an  action  (/), 
or  to  be  attached  for  contempt  of  court  in  not  obeying 
the  subpoena. 

The  evidence  of  a  witness  resident  in  India,  or  any  How  eyidence 
other  of  her  Majesty's  dominions  abroad,  is  obtained  J'^un^'^***'* 
by  applying  to  the  court  here  for  a  mandamus  to  the  resides  abroad 
tribunals   there   to  examine   the   witness,   and    such  j^Jj^^^^ ""' 
examination,  upon  being  returned,  is  allowed  and  read, 
and  deemed  good  and  competent  evidence  {g). 

If  in  an  action  here  a  witness  resides  in  Ireland  or  Or  in  Ireland 
Scotland,  a  subpoena  cannot  be  issued  against  him  as  ^^  s*^*^*"*^* 
of  course,  but  the  court  or  a  judge  has  power,  on  ap- 
plication made  for  that  purpose,  to  allow  a  subpoena 
to  issue  (A). 

In  cases  of  a  witness   being    abroad   not   in   her  or,  where 
Majesty's  dominions,   the  only  mode   of  getting  his  »^^«<*»  *»<>* « 

•J  •/•  T_  J.      Aj.      3      •      1        •        •  one  of  our 

evidence,   it  ne  cannot  attend,   is  by  issuing  a  com-  colonies, 
mission   for    his    examination,   by   which    a    certain 
person  or  certain  persons  are  delegated  to  take  his 
eyidence  (t).     If  on    such    commission    the  witness 
refuses  or  neglects  to  attend  to  be  examined,  the  com- 


(c)  See  Brown's  Law  Diet.  345. 

(/)  As  to  the  damages  recoverable  in  such  a  case,  see  ante,  pp.  370, 371 

(7)  See  13  Geo.  3,  c.  63,  s.  44,  and  1  Wm.  4,  c.  22. 

(li)  17  &  18  Vict.  c.  34,  s.  1. 

(i)  Sec  Poweirh  Evidence,  441. 
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trial,  his 
evidence  maj 
be  taken 
before  an 
examiner. 


missioner  or  commisBioners  may,  after  written  notice 
requiring  his  attendance,  apply  to  the  local  eonrts 
there  for  an  order  to  compel  his  attendance  (k). 

Where  a  If  a  witness  is  too  ill  to  attend  at  the  trial,  or,  from 

rttenTaHhr  *g®  ^'  other  infirmity,  is  unable  to  do  so  without 
great  danger  to  himself,  or  is  about  to^  leave  the 
country,  so  that  his  evidence  may  possibly  be  lost,  the 
party  desiring  his  evidence  may  apply  to  the  court  or 
a  judge  for  his  examination,  either  before  one  of  the 
official  examiners  of  the  court  or  some  special  ex- 
aminer to  be  appointed  (T),  The  court  has,  indeed, 
a  very  wide  power  as  to  depositions  now,  the  4th  rule 
of  Order  xxxvn.  of  the  Judicature  Act,  1875,  being  as 
follows :  "  The  court  or  a  judge  may,  in  any  cause  or 
matter  where  it  shall  appear  necessary  for  the  pur- 
poses of  justice,  make  any  order  for  the  examination 
upon  oath,  before  any  officer  of  the  court,  or  any  other 
person  or  persons,  and  at  any  place,  of  any  witness  or 
person,  and  may  order  any  deposition  so  taken  to  be 
filed  in  the  court,  and  may  empower  any  party  to  any 
such  cause  or  matter  to  give  such  deposition  in  evidence 
therein  on  such  terms,  if  any,  as  the  court  or  judge 
may  direct." 


When  a 
deposition  by 
a  deceased 
witness  in  a 
former  trial 
may  be  read. 


It  is  for  the 
judge  to 
decide  on  the 
admissibility 
of  evidence ; 
but  it  is  for 
the  jury  to 


In  a  matter  between  the  same  parties  on  the  same 
issue,  as  on  a  former  trial,  depositions  of  a  witness  at 
such  former  trial  may  be  used  if  the  witness  be  dead 
or  cannot  be  found,  or  has  been  subpoenaed  and  fallen 
ill  on  the  way  (m).  The  reason  why  the  trial  must  be 
between  the  same  parties,  is  that  a  person  who  was  not 
a  party  to  the  former  action  has  had  no  opportunity  of 
cross-examining  the  witness  (n). 

We  have  seen  in  the  foregoing  pages  that  there  are 


(*)  6  &  7  Vict.  c.  82,  s.  5, 

(/)  Judicature  Act,  1875,  Order  XXXVll.  rr.  1  and  4. 

(m)  Powell's  Evidence,  217. 

(n)  Ibid. 
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many  kinds  of  proof  that  may  be  tendered  that  cannot  decide  on  the 
or  ought  not  to  be  received.  It  is  for  the  presiding  ^^^^"^^.^^^^ 
judge  to  determine  as  to  the  admissibility  of  particular 
evidence.  There  is  also  another  and  a  still  more  im- 
portant point,  viz.,  as  to  the  credence  to  be  given  to 
a  witness,  for  very  often  evidence  of  a  most  con- 
flicting character  is  given  at  a  trial.  On  the  point  of 
credence  the  jury  are  the  judges,  for  they  sit  to  try 
the  facts  of  the  case,  and  in  exercising  their  judgment 
they  should  regard  the  whole  circumstances  con- 
nected with  a  witness,  they  should  look  to  his  de- 
meanour and  see  whether  he  appears  to  be  giving 
his  evidence  in  an  honest,  straightforward,  and  true 
manner,  and  whether  ho  appears  to  be  an  over-zealous 
witness,  unduly  anxious  to  befriend  the  party  for 
whom  he  is  a  witness,  in  which  case  he  must  be 
regarded  with,  at  any  rate,  some  suspicion.  They 
should  look,  also,  in  cases  of  conflicting  evidence,  not 
only  to  outward  circumstances,  but  to  inner  matters, 
and  consider  any  interest  or  possible  motive  that  the 
witness  may  have  that  may  tend  to  weaken  his 
evidence,  and  look  even  to  his  general  character  and 
past  doings  as  some  criterion  on  the  all-important 
question  of  truth. 
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FoBH  OF  A  Bill  pv  Exohanob. 

Q 

SUmp  varyiDg      monUis  after  date  'E^ici^n  demand,  or  at  sight,   or 

according  to     months  after  sight,  arm  some  other  period]  pay  to  my 

order  [or  pay  to  the  order  ogE.  F.,  or  pay  to  E.  F.  or  bearer] 

Five  hundred  pounds  for  vfSlie  received. 

A.B. 

To  Mr.  C.  D.,  of,  &c. 


Form  op  a  Pbomissobt  Note. 

Stamp  varying      months  after  date  [or  on  demand,  or  at  sight,  or 

according  to     months  after  sight,  or  at  some  other  period]  I  promise  to  pay 

to  C.  D.  or  order  [or  to  C.  D.  or  bearer]  Five  hundred  pounds 

for  value  received. 

A.  B. 
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39  &  40  ViOT.  0.  81. 

An  Aot  fob  amending  the  Law  belatino  to  Obossed 

Cheques. 

[15rt  August,  1876.] 

6k  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 

1.  This  Aot  may  be  cited  as  The  Crossed  Cheques  Act,  Short  title. 
1876. 

2.  The  Acts  described  in  the  schedole  to  this  Aot  are  Hepeal  of  Acts 
hereby  repealed,  but  this  repeal  shall  not  affect  any  right,  *^  «<^^®^"*«- 
interest,  or  liability  acquired  or  accrued  before  the  passing 

of  this  Act. 

3.  In  this  Act — 

"  Cheque"  means  a  draft  or  order  on  a  banker  payable  Interpretation, 
to  bearer  or  to  order  on  demand,  and  includes  a 
warrant  for  payment  of  dividend  on  stock  sent  by 
post  by  the  Governor  and  Company  of  the  Bank  of 
England  or  of  Ireland,  under  the  authority  of  any 
Act  of  Parliament  for  the  time  being  in  force : 

"  Banker  "  includes  persons  or  a  corporation  or  company 
acting  as  bankers. 

4.  Where  a  cheque  bears  across  its  {»ioe  an  addition  of  the  General  and 
words  "  and  company,"  or  any  abbreviation  thereof,  between  fP*<^^*^  ^^^^^ 
two  parallel  transverse  lines,  or  of  two  parallel  transverse 

lines  simply,  and  either  with  or  without  the  words  ''not 
negotiable,"  that  addition  shall  be  deemed  a  crossing,  and 
the  cheque  shall  be  deemed  to  be  crossed  generally. 

Where  a  cheque  bears  across  its  face  an  addition  of  the 
name  of  a  banker,  either  with  or  without  the  words  "  not 
negotiable,"  that  addition  shall  be  deemed  a  crossing,  and 
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Crossing  after 
imae. 


Crossing 
material  part 
of  cheque. 


Pnvmcnt  to 
banker  only. 


Cheque 
crossed  spe- 
cially more 
than  once 
not  to  be  paid. 

Protection  of 
banker  and 
drawer  where 
cheque  crossed 
specially. 


lianker  pay- 
ing cheque 
contrary  to 
provisions  of 
Act  to  be 
liable  to  law- 
ful owner. 


tho  choqno  shall  be  deemed  to  be  crossed  specially,  «nd  to 
bo  crossed  to  that  banker. 

5.  Wbero  a  cbeqae  is  nnorossed,  a  lawful  holder  may 
cross  it  gonerallj  or  specially. 

Where  a  cheque  is  crossed  generally,  a  lawfiil  holder  may 
cross  it  specially. 

Where  a  cheque  is  crossed  generally  or  specially,  a  lawful 
holder  may  add  the  words  **  not  negotiable." 

Where  a  cheque  is  crossed  specially,  the  banker  to  whom 
it  is  crossed  may  again  cross  it  specially  to  another  banker, 
his  agent  for  collection. 

6.  A  crossing  authorized  by  this  Act  shall  be  deemed  a 
material  part  of  the  cheque,  and  it  shall  not  be  lawful  fur 
any  person  to  obliterate,  or,  except  as  authorized  bj  this  Act, 
to  add  to  or  alter  the  crossing. 

7.  Where  a  cheque  is  crossed  generaUy,  the  banker  on 
whom  it  is  drawn  shall  not  pay  it  otherwise  than  to  a 
banker. 

Where  a  cheque  is  crossed  spedally,  the  banker  on  whom 
it  is  drawn  shall  not  pay  it  otherwise  than  to  the  banker  to 
whom  it  is  crossed,  or  to  his  agent  for  collection. 

8.  Where  a  cheque  is  crossed  speciaUy  to  more  than  one 
banker,  except  when  crossed  to  an  agent  for  the  purpose  of 
collection,  the  banker  on  whom  it  is  drawn  shall  refuse 
payment  thereof. 

9.  Where  tho  banker  on  whom  a  crossed  cheque  is  drawn 
has  in  good  faith  and  without  negligence  paid  such  cheque, 
if  crossed  generally  to  a  banker,  and  if  crossed  specially  to 
tho  banker  to  whom  it  is  crossed,  or  his  agent  for  collection 
being  a  banker,  the  banker  paying  the  cheque  and  (in  case 
such  cheque  has  come  to  the  hands  of  the  payee)  the  drawer 
thereof  shall  respectively  be  entitled  to  the  same  rights,  and 
be  placed  in  tho  same  position  in  all  respects,  as  they  would 
respectively  have  been  entitled  to  and  have  been  placed  in  if 
the  amount  of  the  cheque  had  been  paid  to  and  received  by 
the  true  o^ner  thereof. 

10.  Any  banker  paying  a  cheque  crossed  generally  other- 
wise than  to  a  banker,  or  a  cheque  crossed  specially  other- 
wise than  to  the  banker  to  whom  the  same  shall  be  crossed, 
or  his  agent  for  collection  being  a  banker,  shall  be  liable  to 
the  true  owner  of  tho  cheque  for  any  loss  he  may  sustain 
owing  to  the  chc<[uo  having  been  so  paid. 
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11.  Whoro  a  cheque  is  presented  for  payment,  which  does  Relief  of 
not  at  the  time  of  presentation  appear  to  be  crossed,  or  to  J^*^^^f^|™- 
have  had  a  crossing  which  has  been  obliterated,  or  to  have  in  some  cases, 
been  added  to  or  altered  otherwise  than  as  authorized  by 

this  Act,  a  banker  paying  the  cheque,  in  good  faith  and 
without  negligence,  shall  not  be  responsible  or  incur  any 
liability,  nor  shall  the  payment  be  questioned,  by  reason  of 
the  cheque  having  been  crossed,  or  of  the  crossing  having 
boon  obliterated,  or  having  been  added  to  or  altered  other- 
wise than  as  authorized  by  this  Act,  and  of  payment  being 
made  otherwise  than  to  a  banker  or  the  banker  to  whom  the 
cheque  is  or  was  crossed,  or  to  his  agent  for  collection  being 
a  banker  (as  the  case  may  be). 

12.  A  person  taking  a  cheque  crossed  generally  or  spe- Title  of  holder 
cially,  bearing  in  either  case  the  words  "  not  negotiable,"  ^^  ^**!?"® 
shall  not  have  and  shall  not  be  capable  of  giving  a  better  daily. 

title  to  the  cheque  than  that  which  the  person  from  whom 
he  took  it  had. 

But  a  banker  who  has  in  good  faith  and  without  negli- 
gence received  payment  for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  himself  shall  not,  in  case  the  title 
to  the  cheque  proves  defective,  incur  any  liability  to  the 
true  owner  of  the  cheque  by  reason  only  of  having  received 
such  payment. 


SCHEDULE. 
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A. 

Abatbment 

of  a  nnisanco,  259,  260 

AOOEPTANOE 

and  receipt  of  goods  within  17tb  section  of  Statute  of 
Frauds,  76—77 

Accident, 

A  person  not  liable  for  accidental  injury  if  free  from  fault, 
279 

Liability,  for  fire  caused  by,  337 

What  will  be  an  ineyitable  accident,  340 

Accidental  Injury, 

A  person  is  not  liable  for,  if  he  is  free  from  fault,  279 

AccoBD  AND  Satisfaction, 

Definition  of,  and  generally  as  to,  199,  200 

The  value  of  the  satisfaction  cannot  be  inquired  into,  200 

Provision  of  Judicature  Act,  1873,  as  to,  201 

Acknowledgment, 

To  take  a  case  out  of  the  Statutes  of  Limitation,  46,  205 

Must  always  be  in  writing,  206 

Effect  of,  by  one  of  several,  206 

Must  have  been  made  before  action,  207 

Actual  Pabtnbb  :  See  Pabtnbbship. 

Admissibility  op  Evidence  :  See  Evidence. 
It  is  for  judge  to  decide  as  to,  410,  411 

Admissions, 

Meaning  of  "  saving  all  just  exceptions,"  390 
May  do  away  with  necessity  of  strict  evidence,  404 
Effect  of,  if  made  in  some  other  action,  404,  405 
May  occur  by  parol  or  even  by  conduct,  405 
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ADHI88I0M8 — continued. 

Effect  of,  by  counsel,  agents,  &c.,  405 

Infants  cannot  make,  405 

Answers  to  interrogatories  may  produce,  405,  406 

Payment  into  Court  may  operate  as  an  admission^  406,  407 

May  occur  by  omitting  to  deny  any  allogation  contained  in 
any  pleading,  408 

Adultebt  Pbooekdings, 

Parties  to,  are  only  competent,  not  oompollablo,  witnesses, 
387 

Adverse  Witness 

May  be  contradicted,  885,  386 

Agent  :  See  Pbinoifal  and  Agent. 

Aliens, 

Who  are,  186 

Their  position  prior  to  and  since  the  Naturalization  Act 
1870 ..  187, 188 

Alterations  in  Instrument, 

Effect  of,  after  execution,  129,  130,  212 

Ambiguity, 

Difference  between  it  being  patent  and  latent,  23,  24 
If  an  instrument  is  so  ambiguous  as  to  make  it  doubtful  if 
a  bill  or  note,  it  is  in  the  election  of  the  holder  to  treat 
it  as  either,  134 

Animals, 

As  to  property  in,  269,  273 
Injuries  done  by  and  to,  271 — 274 

Annuity, 

Definition  of,  46 

Apology, 

In  the  case  of  libel,  311 

Apportionment  op  Rent, 

Provisions  as  to,  67,  68 

Appbentice, 

A  master  iB  bound   to   provide   medical   attendance   for 
though  not  for  an  ordinary  servant,  163 

Is  liable  to  bo  reasonably  chastised  by  master,  291 
Appropriation  of  Payments, 

The  rule  as  to,  193 
Arrest, 

Power  of  pawnbrokers  to,  297 

Under  the  Debtors  Act,  1869  ..  299,  300 
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Assault  and  Battery, 

Definitions  of  assault  and  of  battery,  284,  285 

What  will  constitute  an  assault,  285,  286 

Instances  of  assaults,  286,  287 

A  mere  passive  act  cannot  amount  to,  287 

Distinction  between,  287 

May  amount  to  mayhem,  287,  288 

An  action  may  be  brought  here  for,  though  committed 
abroad,  288 

May  be   justifiable  in  defence  of   person  or  propertj^ 

288—290 
Or  on  account  of  a  person's  peculiar  position,  290,  291 

May  be  committed  indirectly,  as  by  the  throwing  of  a  squib, 
291 

May  be  committed  irrespective  of  malice,  291 

Eemedies  for,  242,  243,  292 

Damages  recoverable  in  respect  of,  370 

Assignment  of  Leases 

Must  be  in  writing  and  by  deed,  51 

Assurance, 

Definition  of,  147 

Three  things  impliedly  warranted  in  a  marine  policy,  147 

Contracts  of  fire  and  marine  assurance  are  contracts  of 
indemnity,  148 

But  contracts  of  life  assurance  are  not,  148 

A  person  to  insure  must  have  an  insurable  interest,  but  a 

person  may  insure  his  own  life,  or  a  wife  her  husband's, 

149 
There  must  be  no  concealment  in  efifecting  a  policy,  149 
Eflfect  of  suicide  on  a  policy,  150 

Life  and  marine  policies  are  by  statutes  assignable,  150 
Damages  recoverable  in  actions  on  fire  and  life  policies,  368 

Atheists 

May  now  give  evidence  under  provisions  of  32  &  33  Vict, 
c.  68..  384 

Attesting  Witness, 

When  it  is  necessary  to  call,  388,  389,  391 
Course  whenTie  is  dead  or  cannot  be  found,  391 
What  is  sufficient  for  him  to  depose  to,  391,  392 

Average, 

General  and  particular,  144 

2  E  2 
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B. 
Bailiff 

Has  a  claim  for  his  fees  against  a  solicitor  employing  him, 
157 

Bailments, 

Generally,  86—99 

Lord  Holt's  division  of,  85,  86 

Tlie  cases  of  Cogga  v.  Bernard  and  WiUon  v.  Brett^  86,  87 

Distinction  between  a  pawn,  a  lien,  and  a  mortgage,  88,  89 

As  to  pawnbrokers,  89,  90 

Carriers,  91 — 96 

Innkeepers,  97 — 99 

Another  division  of,  99 

Banker  and  Customer  :  See  Cheque. 

Relation  between,  186 

Statutory  proyisions  as  to  bankers'  books  in  eyidence,  374, 
note  (y) 

Bankruptcy, 

As  an  excuse  for  the  non-performance  of  contracts,  212 
-214 

Barristers 

Cannot  recover  their  fees,  154 

Battery  :  See  Assault  and  Battery. 

Beadle 

Is  justified  in  forcibly  removing  a  j^orson  disturbing  a  con- 
gregation, 291 

Beyond  Seas, 

Meaning  of,  204 

Bills  of  Exchange, 

Advantages  derived   from,   and  from    promissory   notes 
118—120 

Form  of,  and  of  promissory  note  :  See  Ap^^3JDIX  A. 

Two  classes  of  persons  liable  on  bills  and  notes,  120,  121 

Acceptance  for  honour  or  supra  protest,  121 

Accommodation  acceptance,  121 

Acceptance  of,  may  be  either  general  or  qualified,  122 

Position  of  indorsers  of  bills  or  notes,  1S2 

Effect  of  an  indorsement  "  mna  recourSy'  123 

Effect  of  accepting,  making,  or  indorsing  ^^per  proc"  123 

Liability  of  an  executor  or  administrator  making,  accept- 
ing, or  indorsing,  123 
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Bills  of  Exohanqb — continued. 

How  bills  and  notes  may  be  made  payable,  124 

Days  of  grace,  124 

Statute  of  Limitations  runs  from  date  of  instrmnont  pay- 
able on  demand,  124 

QucBre,  however,  from  when  it  nms  in  bills  or  notes  payable 
at  sight  or  on  presentation,  125 

Meaning  of  the  term  '^  usance,"  125 

As  to  presentment  and  notice  of  dishonour  generally, 
125—129 

What  is  meant  by  a  qualified  acceptance,  126 

Exception  to  the  rule  requiring  notice  of  dishonour,  129 

Effect  of  alterations  after  execution,  129 

Difference  in  transfer  of  bills  or  notes  before  and  after 
becoming  due,  particularly  as  to  a  stolen  or  lost  bill, 
130,  131 

A  pre-existing  debt  is  a  sufficient  consideration  for  the 
handing  over  of  a  negotiable  instrument,  131 

Forgery  of  a  bill  or  note  cannot  confer  any  title,  132 

How  liability  on  bills  and  notes  may  be  discharged,  132 

When  noting  and  protesting  necessary,  133 

Difference  between  an  inland  and  a  foreign  bill,  133 

Eeceipt  on  back  of  a  bill  or  note  requires  no  stamp,  133 

Bills  and  notes  for  less  than  20«.  prohibited,  133 

If  it  is  doubtful  whether  an  instrument  is  a  bill  or  note,  it 
is  in  the  election  of  the  holder  to  treat  it  as  either,  134 

Effect  of  loss  of  a  bill  or  note,  134 
Bills  and  notes  carry  interest,  135 

Procedure  on  bills  and  notes  under  18  &  19  Vict.  c.  67 ..  135 
Summary  of  differences  in  bills   and  notes  from   other 
simple  contracts,  135,  136 

Infants  not  liable  on,  171 

Bills  or  notes  given  for  gaming  debts  are  not  absolutely 
void,  234 

Bill  of  Lading, 
What  it  is,  146 

BOABDING-HOUSK  EbBPBBS, 

Liability  of,  99 

Books,  &o., 

A  person>*s  own,  are  not  evidence,  but  he  may  refresh  his 
memory  by  reference  to  them,  393 

BoTTOMBY  Bond, 

Definition  of,  &c.,  144,  145 
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Breach  of  Gontraot, 

Gonsoqnencos  flowing  from,  21 
Bbbaoh  of  Promise  of  Marriage, 

Damages  recoverablo  for,  869,  870 

Id  actions  for,  parties  are  only  competent,  not  compellable, 
witnesses,  887 

Brokers, 

Difference  between,  and  factors,  106 

Burden  of  Proof 

Is  on  party  seeking  to  prove  affirmative  in  an  action,  400 

401 

But  presumption  of  law  may  put  it  where  it  would  not 
otherwise  bo,  401 

C. 

Captain  of  a  Ship 

May  imprison  or  reasonably  chastise  sailors,  291 

Carrier, 

Definition  of  a,  91 

His  liability  at  Common  Law,  92 

Provisions  of  the  Carriers  Act,  92,  98 

Provisions  of  the  Bailway  and  Canal  Traffic  Act,  94 

Provisions  of  the  Bailway  Begnlation  Act,  95 

His  duty,  95 

As  to  carriage  by  a  railway  company  over  their  own  and 
another  lino,  95 

Who  is  to  sue  the  carrier,  95 

As  to  carrying  dangerous  goods,  95 

As  to  railway  passengers'  personal  luggage,  96 

Liability  for  injuries  to  passengers,  96 

Liability  of,  by  water,  146 

Damages  recoverable  against,  367 
Cases, 

For  index  of,  see  p.  ix. 
Cattle, 

Obligation  as  to  fencing  out,  253 

Certified  Convetanoers 

May  recover  their  foes,  154 

Champerty, 

Definition  of,  230 

Charities, 

Liability  for  contract  made  on  behalf  of,  160 
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Chabterpabtt, 

What  it  is,  145 

Chbmists  and  Druggists 

Cannot  recover  for  advioe,  157 

Cheque, 

Definition  of  a,  186 

Tlie  mles  as  to  bills  and  notes  generally  apply  to,  136 

Time  witbin  wbioh  it  sbonld  be  presented  and  oonseqnences 
of  non-presentment,  136,  137 

Consequences  of  a  banker  paying  a  forged  cbeqne  or  a 
cbeqae  witb  tbe  indorsement  forged,  139 

A  banker  cannot  recover  tbe  amount  of  a  cbeque  from  a 
person  to  wbom  be  bas  paid  it  on  discovering  tbat  bis 
customer's  account  bas  been  overdrawn,  137 

Crossing  of,  138 — 141,  and  App.  B. 

Wben  a  good  tender,  198 

Child  :  See  Infants — Parent  and  Child. 

Bule  as  to  wben  testimony  of  cbildren  is  admitted,  888 

Chose  in  Action, 

Definition  of,  116 

Not  generally  assignable,  but  exceptions,  116 — 118 

Clergymen 

Have  no  privilege  in  giving  evidence,  899,  400 

Clubs, 

Liability  for  contracts  made  on  bebalf  of,  160 

Code, 

Advantages  of,  2,  3 

Cognovit, 

Definition  of,  8 

Essentials  as  to  execution  of,  8 

Difference  between,  and  a  warrant  of  attorney,  9 

COLUSION, 

Duty  as  to  removing  obstruction  in  tbe  case  of,  336,  337 

Combination, 

Of  employers  or  employees,  229 

Common  Law, 
Origin  of,  1 
As  distinguisbed  from  equity,  3 
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GOMPANIBS, 

Diffe^noe  between  limited  and  nnlimitefl^  159 
Contract  with,  159, 160 

Comparison  of  Handwbitino, 
Proof  by,  390 

Composition 

As  to  rights  against  a  snrety  after  accepting  a  oompofiitioD, 
42 

With  creditors  as  an  excuse  for  non-payment  of  a  contract, 
212—214. 

Compulsion  :  See  Dubkss. 

Money  hold  under  compulsion  of  law  cannot  bo  rooovered 
back  as  money  had  and  received,  216 

CONSIDBBATION, 

What  is  a  valuable,  15,  16 

Whether  it  is  sufficient  cannot  be  inquired  into,  81 

Must  appear  on  the  face  of  a  written  simple  contract,  except 
in  two  cases,  31,  32 

May  be  either  executed  or  executory,  32,  33 

When  an  executed  consideration  will  support  a  promiso,  83, 
34 

A  merely  moral  consideration  is  not  sufficient  for  a  simple 
contract,  35 

But  a  moral  obligation  whicli  was  once  a  legal  ono  is,  85 

As  to  an  impossible  consideration,  36,  37 

A  pre-existing  debt  is  sufficient  for  the  handing  over  of  a 
negotiable  instrument,  131 

Constable, 

As  to  liabiHty  of,  294,  295 

Entitled  to  notice  before  actioo,  295  ^ 

When  he  may  arrest  without  warrant,  295 

Constbuotion  op  Contbaots, 
Rules  for,  21—26 

Contempt  of  Coubt,  297 

Contbaots  :  For  particular  contracts,  see  other  titles. 
Different  divisions  of,  6,  7 
Of  record,  7 

Specialties  and  simple  contracts,  diffi)renco  between.  18 — 18 
Express  and  implied  contracts,  difference  between,  18 — 10 
Executed  and  executory  contracts,  difference  between,  19 
Rules  for  construction  of  contracts,  21—26 
When  an  agent's  authority  to  sign  must  be  by  writing,  45 
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CoNTBAOTS — continued. 

As  to  land  generallj,  48  —68 

One  party  to  a  contract  cannot  sign  for  the  other,  51 

When  a  liability  on  contract  arises,  189,  190 

Performance  of  contracts  generally,  191 — 201 

Excuses  for  the  non-performance  of,  201  — 216 

Illegality  of  a  contract  is  never  presumed,  225 

Distinction  betiiFeen  contracts  and  torts,  248,  245 

Stricter  principles    observed    in  assessing    damages   for 
breaches  of  contracts  than  in  respect  of  torts,  858 

CONTBADIOTION, 

Of  an  adverse  witness  when  allowed,  885, 886 

Contribution, 

Not  allowed  between  wrong-doers,  bat  is  allowed  in  con- 
tract, 247  and  247,  note  (t). 

CONTBIBUTOBY  NeOLIQBNOB, 

Definition  of,  840 

Instance  of,  341 

The  doctrine  of,  applies  to  children,  &c.,  842 

A  master  is  liable  for  his  servants,  842 

Doctrine  of,  does  not  apply  to  ships,  842,  348 

Doctrine  of,  is  founded  on  the  maxim.  Volenti  nan  fit  injuria^ 
848 

CONVEBSION, 

Meaning  of,  265 

Distinction  between  and  trespass,  270,  271 

Instances  of,  274,  275 

May  occur  by  ratification  of  another's  act,  275 

When  a  demand  is  necessary  before  action  for,  275,  276 

Justification  of,  276,  278,  279 

Who  is  the  person  to  sue  for,  280,  281 

Bemedy  for,  282 

COPYBIGHT, 

Definition  of,  46, 151 

Term  for  which  it  exists,  (&c.,  151 

Assignable  by  mere  entry  in  register,  152 

CORPOBATION, 

Definition  of,  158 

May  be  either  sole  or  aggregate,  158 

Contract  with  a,  158,  159 

Counsel 

Cannot  recover  their  fees,  154 

May  bind  their  clients  by  admissions,  405 
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County  Notes, 

When  a  good  tender,  198 

Gbbdkngi, 

It  18  for  a  jury  to  decide  as  to  credenoe  to  be  given  to  i 

witness,  410,  411 

Cbimss, 

Distinction  between,  and  torts,  240,  241 

QUIMINALS 

Are  competent  witnesses,  884,  886 
Cbosssd  Cheques, 

Former  action  the  subject  of,  139 

Caso  of  Smith  v.  Union  Bank  of  London,  139,  140 

Statute  of  39  &  40  Vict,  c  81,  as  to,  141,  and  App.  B. 

Custom, 

Rights  are  sometimes  given  by,  55 

D. 

Damages, 

Generally  as  to,  344—372 
Definition  of  the  term,  844 

Distinctions  between  liqnidated  and  nnliqnidated,  844 

347 
Difference  between  nominal,  general,  and  special,  348 
A  greater  amount  of,  than  claimed  cannot  be  awarded,  349 
Now  trial  may  be  granted  on  the  point  of,  349,  850 
An  action  need  not  necessarily  be  for,  350 — 352 

Eocovered  against  several  may  be  levied  entirely  on  one 

362,  353 
Liability  of  an  executor  or  administrator  for,  858 
Need  not  always  bo  assessed  by  a  jury,  358,  354 
Measure  of,  generally,  354 — 3^2 
Must  not  be  too  remote,  354 

Arising  prior  to  cause  of  action  cannot  bo  recovered,  though 
subsequent  ones  may  be,  357 

When  defendant's  motive  may  be  considered  in  assessing 

357 

Need  not  necessarily  Xye  the  legal  consequences  of  defen- 
dant's acts,  359,  360 

Interest  as  damages,  860,  861 

Double  and  treble,  361 

May,  under  Judicature  Act,  1875,  be  obtained  by  a  defen- 
dant in  an  action  against  plain.tiff,  361 
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Damages — continued. 

Becoverable  for  breacli  of  contract  to  sell  or  buy  land,  362 — 

364 
For  trespass  or  other  injury  to  land  may  sometimes  bo 

recovered  both  by  actual  occupier  and  reversioner,  364 

For  breach  of  contract  to  buy  or  to  deliver  goods,  366, 366 

For  breach  of  warranty,  366 

Against  carriers,  and  particularly  in  actions  under  Lord 
Campbell's  Act,  367,  368 

On  fire  and  life  policies,  368 

In  respect  of  injuries  to  land  and  nuisances,  368,  369 

For  seduction  or  breach  of  promise  of  marriage,  369,  370 

For  assault  and  battery,  false  imprisonment,  malicious  pro- 
secution, and  libel  and  slander,  370 

Against  a  non-attending  witness,  370,  371 

Against  sheriff  for  negligence,  371 

By  a  servant  against  a  master  for  wrongful  dismissal,  372 

Damnum  sine  injuria, 
Meaning  of,  4,  240 

Dangerous  Goods, 

Liability  in  respect  of^  327 

Deaf  or  Dumb  Persons 

Are  good  witnesses  if  of  sufficient  understanding,  388 

Death 

Usually  puts  an  end  to  right  of  action,  but  there  are  ex- 
ceptions, 252,  283,  330 

What  damages  are  recoverable  under  Lord  Campbell's  Act, 
367,  368 

Presumption  as  to,  after  seven  years,  382 

Debt, 

Imprisonment  for,  297 — 299 

Deeds 

May  prove  themselves  after  thirty  years,  382 

Provision   of  Vendors   and  Purchasers  Act,  1874,  as  to 
recitals  in,  383 

Defence 

Of  one's  land  is  justifiable,  254 

Or  of  one's  goods,  279,  280 

Assault  and  battery  committed  in  defence  of  person   or 
property  justifiable,  288,  290 

Del  credere  Agent,  105 
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Dbtimob, 

Former  action  of,  282,  283 

DlSBOT  AND  INDIBBOT  EvmBNOB, 

Difforenoe  between,  373 

DiSTBBSS, 

What  it  is,  60 

Beqoisites  to  enable  a  landlord  to  distrain,  60 

Things  exempted  from,  61,  62 

Dogs  may  be  taken  in,  63 

Bill  or  note  taken  for  rent  does  not  extinguish  right  of,  63 

Maxim  of  every  man's  house  is  his  castle,  63 

Landlord  may  follow  goods  clandestinely  remoYod,  63 

Manner  of  making  a  distress,  64 

After  expiration  of  lease,  or  by  an  executor  or  administrator, 
is  good,  64 

Decision  in  Six  Carpenters*  Case^  and  provision  of  11  CJeo.  2, 
c.  19,  B.  19  thereon,  64, 65 

Beplevin,  65 

DiVOUOB 

Does  not  give  a  woman  a  right  of  suing  her  husband  for 
torts  committed  by  him  during  the  coverture,  292 

Dogs, 

Owners  liable  for  injuries  done  by,  271 — 273 
As  to  scienter,  271,  272 
Injuries  to,  274 

Dormant  Partner  :  See  Partnership. 

Drunkards  :  See  Intoxicated  Person. 

Dumb  or  Deaf  Persons 

Are  good  witnesses  if  of  sufficient  understanding,  388 

Duress, 

What  is  meant  by,  186 

Persons  under,  not  liable  on  their  contracts,  ISO 

Duty, 

Entries  made  in  course  of,  are  admitted  as  evidenco,  381 
Difference  between,  and  entries  mode  against  interest,  381 

E. 

Earnest, 

What  is  meant  by,  75 

Easements,  254 
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Ejectment, 

Tenant  liable  to  be  ejected  on  breach  of  covenants,  but 
relief  given  in  certam  cases,  67,  68 

Equitable  Defkncbs,  214 — 216 
Escrow, 

Meaning  of,  13 

Estoppel, 

Generally,  10,  14,  15 

Tenant  is  estopped  from  denying  his  landlord*s  title,  54 
The  doctrine  of  estoppel  does  not  prevent  illegality  being 
set  up,  224 

EVIDENCB, 

Generally  as  to,  373—411 

Direct  and  indirect,  373 

Primary  and  secondary,  374 

Primary  must  always  be  given  whore  possible,  374 

Except  in  the  case  of  bankers'  books  374,  note  (y) 

Object  of  notice  to  produce,  375 

No  degrees  of  secondary,  375 

Subpcena  duces  tecum,  376 

Hearsay,  definition  of,  376 

Cases  in  which  hearsay  is  admitted,  376 — 382 

Different  cases  in  which  presumptions  famish  evidence,  382, 

383 
Belief  in  a  God  was  formerly  necessary  to  render  a  person 

a  competent  witness,  but  not  now,  383,  384 

Criminals  and  infamous  persons  are  now  good  witnesses, 
384,  385 

As  to  contradiction  of  an  adverse  witness,  385,  386 

Persons  interested  in  result  of  an  action  are  now  good 
witnesses  in  it,  386,  387 

In  adultery  and  breach  of  promise  cases,  however,  the 
parties  are  only  competent,  not  compellable,  witnesses, 

387 

Evidence  of  idiots  and  lunatics,  387,  388 

Evidence  of  deaf  and  dumb  persons,  388 

Evidence  of  children,  888 

When  necessary  to  call  an  attesting  witness,  888,  889,  391 

Different  ways  of  proving  instruments  not  requiring  attes- 
tation, 389 

Object  of  notice  to  inspect  and  admit,  890 

Meaning  of  admission  *'  saving  all  just  exceptions,"  390 
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EviDBNOE — continued. 

As  to  proof  by  comparison  of  handwriting,  390,  391 

What  is  sufficient  for  an  attesting  witness  to  depose  to,  391, 
392 

Mode  of  proving  a  will  at  a  trial,  392 

A  person  is  not  allowed  to  make  evidence  for  himseK,  393 

Wlien  evidence  consisting  of  matters  of  opinion  is  receiv- 
able, 393,  394 

Effect  of  not  stamping  an  instrument  within  the  proper 
time,  395 

Privilege,  meaning  of,  895,  396 

A  witness  is  not  bound  to  disclose  anything  that  will 
criminate  himself,  396 

Nor  a  wife  that  will  criminate  her  husband,  397 

No  ground  of  privilege  that  witness  may  be  exposed  to  a 

civil  action,  398 
Professional  communications,  396,  398,  399 
No  privilege  in  the  case  of  medical  men  and  clergymen, 

399, 400 

Communications  "  without  prejudice  "  are  privileged,  400 

Miscellaneous  cases  of  privilege,  400 

0nu8  probandi  is  on  the  person  asserting  affirmative  in  an 
action,  400,  401 

Unless  the  presumption  of  the  law  puts  it  elsewhere,  401 

Presumption  in  case  of  a  voluntary  settlement,  402 

Presumption  as  to  legitimacy,  402 

As  to  leading  questions,  403 

Effect  of  plaintiff  or  defendant  not  appearing  at  a  trial,  403, 
404 

Admission  may  do  away  with  necessity  of  strict  proof, 
404 

Effect  in  one  action  of  admission  made  in  another,  404 

Admission  may  be  by  parol  or  even  by  conduct,  405 

Effect  of  admissions  by  counsel,  agents,  &c.,  405 

Admissions  cannot  be  made  by  an  infant,  405 

As  to  interrogatories,  405,  406 

As  to  payment  into  Court  in  an  action,  406^  407 

Admissions  may  occur  by  not  denying  an  allegation  con- 
tained in  any  pleading,  408 

Mode  of  taking,  408 

How  attendance  of  witnesses  procured,  409,  410 

Course  when  a  witness  is  prevented  from  attending  at  a 
trial,  410 
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EviDENOB — continued, 

Wbon  a  deposition  on  a  former  trial  may  bo  read,  410 
Functions  of  judge  and  jury  as  to,  410,  411 

EXOHANGB, 

Origin  of  the  system  of,  118 
exboutei)  considebation,  33,  34 
Executed  Contbacts,  19 

EXEOUTOBS  AND  AdMDJISTBATOBS, 

Provisions  of  Statute  of  Frauds  as  to  their  contracts,  39, 40 
How  they  should  accept,  make,  and  indorse  bills  or  notes, 

123 
Effect  of  a  creditor  appointing  his  debtor  executor,  212 
Liability  of,  in  one  action,  353 

EXECUTOBT  CONSIDEBATION,  36 
EXBGTTTOBT  CoNTBACTS, 

Generally,  19 

When  a  liability  on,  may  arise  before  the  time  for  payment 
of,  189,  190 

EXPBBSS  GONTBAGTS  AND  IMPLIED, 

Difference  between,  18,  19 

EXPBESSUM  FACIT  CES8ABE  TAOITUH,  19,  55 

F. 

Factobs, 

Difference  between,  and  brokers,  106 

Their  power  to  bind  their  principals  by  pledging,  106, 107 

Case  of  Oeorge  v.  Clagett,  107 

False  Ihpbisonment, 

Definition  of,  292 

Gases  in  which  imprisonment  justifiable,  293,  297 

As  to  the  liability  of  justices  and  constables,  293, 294 

A  person  obtaining  a  warrant  is  not  liable  for  felse  impri- 
sonment, 295 

When  a  constable  may  arrest  without  warrant,  295 

When  a  private  person  is  justified  in  arresting  another, 
296—297 

As  to  detention  for  contempt  of  court,  and  for  debt,  &c., 
297,  300 

Damages  recoverable  for,  370 
False  Bepbesbntation  :  See  Fbaud. 
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Father  :  See  Parent  and  Child. 

Fbnobs, 

Liability  to  repair,  252,  253,  336 

Fbrooious  Amimals, 

Injuries  done  by,  271,  272 

The  doctrine  of  scienter,  271—273 

Finder  of  Gtoodb, 
His  rights,  268 

Fires, 

As  to  liability  in  respect '  of  injuries  through  accidental 
fires,  337 

Fish, 

As  to  property  in,  269 

Fixtures, 

What  are,  55, 56 

Must  be  removed  during  tenancy,  56 

Originally  fixtures  not  remoyablo,  56 

Cases  in  which  they  are  now  removable,  56,  57 

Contracts  for  the  sale  of,  need  not  be  in  writing,  59. 

Foreign  and  Inland  Bills, 
Differences  between,  133 

Forgery, 

No  title  can  be  obtained  through,  132 

Fraud, 

Definition  of,  in  law,  and  what  representations  sufficient  to 
constitute,  217,  219 

May  be  legal  or  moral,  217 

Legal  without  moral  fraud  not  sufficient,  219 

As  to  liability  of  plaintiff  for  his  agent's  fraud,  218,  219 

Difference  between  a  false  representation  and  a  warranty, 
219 

Provision  of  13  Eliz.  c.  5,  and  decision  in  TunfnneU  Ccue, 
220,  221 

Provision  of  27  Eliz.  c.  4  ..  221,  222 

Ex  dolo  malo  non  oritur  actio,  222 

A  person  is  not  liable  for  a  false  representation  if  he 
believed  it  true,  222 

In  pari  delicto  potior  est  conditio  defendentis  et  possidentis^ 

223 
Need  not  go  to  the  whole  of  the  contract,  223 
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Frauds,  Statute  of, 

ProyisioDs  of,  as  to  ordinary  simple  contract,  trasts,  &o., 

88—47 
As  to  the  memorandum  required  by  the,  45 
When  an  agent  within,  must  be  authorized  by  writing,  45 
Provisions  of,  as  to  land,  48 — 63 
Provisions  of,  as  to  goods,  73,  74 

Freight,  146 

G. 

Game, 

As  to  property  in,  269,  270 

Gaming  Contracts,  231 

Difficult  to  sometimes  determine  whether  a  contract  is  by 
way  of  gaming,  231,  232 

As  to  the  position  of  a  stakeholder,  232,  233 

What  is  a  lawful  game  within  8  &  9  Vict  c.  109,  sect.  18, 

233 

As  to  horse-racing  and  lotteries,  234 

Bills  or  notes  given  for  gaming  contracts  are  not  void,  but 
to  be  taken  as  upon  an  illegal  consideration,  234 

General  Average,  144 

Goods, 

Contracts  for  the  sale  of,  generally,  69 — 85 

When  the  property  in  goods  passes  and  effect  thereof,  69 — 
73,  216 

Provisions  of  Statute  of  Frauds  as  to,  73,  74 

Provisions  of  Lord  Tenterden's  Act  as  to,  74 

As  to  an  acceptance  and  receipt  of  goods  within  the  17th 
section  of  the  Statute  of  Frauds,  76 — 77 

Eights  of  vendor  for  breach  by  vendee,  81 

As  to  warranty,  82 — 86 

Torts  affecting — two  divisions  of,  265 

Title  to  goods,  266—270 

Distinction  between  trespass  and  conversion,  and  particular 
instances,  &c.,  270—278 

Justification  of,  278,  279 

Miscellaneous  points  as  to,  including  defence  and  recaption, 
279—283 

Grace, 

Days  of,  124 

2  F 
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Gbaoe — caniinued. 

No  days  of,  in  the  case  of  instniments  payable  on  demand,  at 
sight  or  on  presentation,  124 

Guarantee  :  See  Surett. 

Mnst  always  be  in  writing,  by  Statute  of  Frauds,  40 

A  promise  made  to  a  debtor  himself  however  need  not  be, 

40 
Provision  of  Mercantile  Law  Amendment  Act  as  to,  41 

H. 

Hearsay  Evidenoe, 
Definition  of,  876 
Gases  in  which  it  is  admitted,  376 — 882 

Horse, 

Special  provisions  as  to  the  sale  of,  267 

HORSE-RAOINO,  284 

Husband  :  See  Married  Woman. 

Liability  of,  and  position  generally  with  regard  to  his  wife, 
170_184 

L 

Idiot  :  See  Non  compos  mentis. 

Distinction  between,  and  Imiatic,  184 

Gannot  give  evidence,  387 
Illeoalitt, 

Makes  a  contract  void,  223,  224 

The  doctrine  of  estoppel  does  not  prevent  it  being  set  up, 
224 

Is  never  presumed,  225 

Is  of  two  kinds,  225 

As  to  contracts  in  restraint  of  trade,  225—229 

Other  particular  cases  of,  229  —  236 

An  illegal  instrument  cannot  be  confirmed,  286 

Immoral  Gontragts, 

Are  always  void,  280 

Imprisonment  :  See  False  Imprisonment. 

Indictment, 

What  it  is,  267 

Indirect  and  direct  Evidence, 
Difference  between,  373 
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Infamous  Chabaotbb, 

Persons  of,  may  yet  give  evidence,  384,  385 

Infants, 

Who  are,  166 

Liability  of,  on  their  contracts,  166 — 171 

Provisions  of  Infants'  Relief  Act,  1874  ..  167 

What  are  necessaries,  168 

Who  is  liable  for  necessaries  when  infant  residing  with 
his  parents,  169,  170 

As  to  whether  liable  for  money  lent  to  buy  necessaries,  170 
Effect  of  representation  by  an  infant  that  he  is  of  age,  170 
Never  liable  on  bills  or  notes,  171 
Contracts  to  marry  by,  and  marriage  of,  171 

Infidels 

Can  now  give  evidence  nnder  provisions  of  32  &  33  Vict 
c.  68..  384 

Information, 

What  it  is,  258 

Injuria  sine  damno. 
Meaning  of,  3,  240 

Inland  and  Fobbion  Bills, 
Differences  between,  133 

Innkeeper, 

Definition  of,  97 

His  liability  at  Common  Law,  97 

Calye's  Case,  97 

Provisions  of  the  Innkeepers  Act,  98 

May  have  a  lien  on  his  guest's  property  but  not  his  person, 
98 

Inspect  and  admit,  Notice  to, 
Object  of,  &c.,  389,  390 

Institutions, 

Liability  for  contracts  made  on  behalf  of,  160 

Insurance:  See  Assurance. 

Interest 

Is  payable  on  bills  and  notes,  134 

When  recoverable  in  other  cases,  360,  361 

Interest,  Pecuniary  or  proprebtabt. 

Entries  made  contrary  to,  are  admitted,  379 
Except  where  they  form  the  only  evidence  of  the  interest, 
380 

2  F  2 
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Intebist,  Pbguniabt  or  proprietart — continued. 

Difference  between  entries  against  interest  and  entries  made 
in  the  course  of  duty,  381 

Imtxbplbader, 

What  it  is,  277 

Statutory  proyisions  as  to,  277,  278 

Interrogatories 

Used  to  obtain  admissions,  405,  406 

But  this  is  not  the  strict  object  of,  405,  note  (<) 

Provision  of  Judicature  Act,  1875,  as  to,  406 

Intoxicated  Persons, 

Liability  of,  on  their  contracts,  185,  186 

J. 
Jettison,  143 

Judge 

Not  liable  for  acts  done  in  discharge  of  his  duties  and 
within  his  jurisdiction,  246. 

Judgment, 

Definition  of^  7 

Had  formerly  priority  in  payment,  11 

As  to  charging  lands,  11,  12 

Does  not  affect  the  title  to  goods,  269 

Justices, 

As  to  their  liabiUty,  298,  294 

Notice  must  be  given  before  bringing  action  against,  294 

Right  of  action  barred  after  six  months,  294 

L. 

Land, 

Contracts  for  sale  of,  must  be  in  writing,  48 

But   in   three   cases  Chancery  has  been  in  the  habit  of 

decreeing  specific  performance  of,  48 
What  is  an  interest  in,  49,  50 
Title  to  be  shewn  to,  50,  51 
Torts  affecting,  generally,  248—264 
Trespass  quare  clausum  fregit,  248 
Time  for  bringing  action  for,  251 
Bight  of  land  or  buildings  to  adjacent  support,  835 
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Landlord  and  Tenant  :  See  Distbkss,  48 — 68 
Property  tax  always  borne  by  landlord,  65 
Tenant's  rigbts  by  custom,  55 
Fixtures,  55—60 
Amount  of  rent  landlord  entitled  to  sue  and  distrain  for, 

66 
Landlord's  rigbts  against  an  execution  creditor,  and  in  the 

case  of  bankruptcy,  66 
Apportionment  of  rent,  provisions  as  to,  67,  68 

Tenant  may  appropriate  any  part  of  tbe  rent  to  indemnify 
bimself  against  prior  cbarges,  68 

A  tenant  wrongfully  bolding  over  may  be  forcibly  ejected 
by  landlord,  253 

Position  of  landlord  and  tenant  as  to  repairs,  834,  335 
Latent  Ambiguity, 

Parol  evidence  is  admissible  to  explain,  23,  24 
Leading  Questions, 

Wbat  tbey  are,  403 

Not  allowed  in  examination  in  cbief,  but  they  are  in  cross- 
examination,  403 

Leases, 

Provisions  of  Statute  of  Frauds  as  to,  38,  89,  51,  52 

Effect  of  a  parol  lease  which  should  have  been  in  writing,  52 

On  bankruptcy  of  a  lessee,  trustee  may  disclaim  lease  as 
onerous  property,  67 

Legal  Pbaotitioneb  :  See  respective  titles. 

Legitimaot, 

Presumption  as  to,  402 

Lex  non  sobipta. 
Meaning  of,  1 

Lex  scbipta. 

Meaning  of,  1 

Liability  on  Contracts, 

When  it  arises,  189,  190 

Libel  and  Slander, 

Definition  of  libel,  303 

Not  necessary  a  libel  should   have  caused   any  special 

damage,  303,  304 
Instances  of  words  held  to  be  libellous,  304 
Publication  of  libel  must  be  proved,  305 
A  person  unwittingly  publishing  a  libel  is  not  liable,  306 
Malice  in  law  is  essential  to  constitute  a  libel,  306 


488  GENERAI*    rN'I>£X. 

Libel  and  Slandbb — continued. 

Priviloged  commnnications,  306 — 310,  316 

Effect  of  truth  of  Hbel,  310 

Effect  of  apology  for  a  libel,  311 

Action  for  libel  most  be  brought  within  six  years,  312 

Definition  of  slander,  812 

When  a  criminal  prosecution  will  lie  for  slander,  812 

Instances  of  slander,  313 

Facts  to  be  proved  in  an  action  for  slander,  313 

Special  damages  must  be  proved  in  an   action  for  slander, 
except  in  three  cases,  314,  315 

Effect  of  truth  of  slander,  316 

Action  for  slander  must  be  brought  within  two  years,  317 

Summary  of  differences  between,  317 

Damages  recoverable  for,  370 

Lien, 

Definition  of,  78 

No  lien  where  goods  sold  on  credit,  78 

Is  a  mere  passive  right,  79 

Distinction  between  a  pawn  and  a  mortgage,  88,  89 

Limitations  of  Actions, 

Periods  for,  17,  66,  202—204,  202,  note  («),  249,  250   '>94 
312,  317.  '  "     ' 

Nature  of  an  acknowledgment,  46 
Object  of  the  Statutes  of  Limitation,  201,  202 
Meaning  of,  beyond  seas,  204 

Four  ways  in  which  the  Statutes  of  Limitation  may  bo 
prevented  from  applying,  205 

What  is  sufficient  acknowledgment,  205,  206 

Effect  of  acknowledgment  by  one  of  several,  206 

Effect  of  payment  by  one  of  several,  207 

As  to  issuing  process  to  prevent  statutes  applying,  208 

Liquidated  Damages, 

Distinctions  between,  and  unliquidated  damages,  344 — 347 

Liquidation  and  Composition 

As  an  excuse  for  non-performance  of  a  contract,  212 — 214 

Lodgers'  Goods 

Cannot  be  taken  in  distress  or  execution,  62 

Lodging-house  Keepers, 
Liability  of,  99 

Lord's  Day  Act,  The,  235,  236 


GENERAL   INDEX.  439 

Loss  OP  Skbviok  :  See  Seduction. 

Actions  for,  may  arise  quite  irrespectiye  of  seduction,  and 
instance  of,  323 

Lotteries,  234 

Lunatic  :  See  Non  compos  mentis. 

Distinction  between,  and  an  idiot,  184 

Can  only  give  eyidenoe  during  a  lucid  interval,  387 

M. 

Maintenance, 

Definition  of,  230 
Mauce, 

Difference  between,  in  law  and  in  fact,  301 

Malicious  Abbest,  300 

Malicious  Pbosecution, 

A  person  obtaining  a  warrant  may  be  liable  for,  295 

Definition  of,  300 

Three  essentials  in  an  action  for,  300,  301 

Difference  between  malice  in  law  and  malice  in  teyot,  301 

Malice  in  law  sufficient  to  support  an  action  for,  301 

A  prosecution  not  at  outset  malicious  may  become  so,  302 

No  action  lies  for  malicious  prosecution  of  a  civil  action, 

302 
Nor  by  a  subordinate  against  a  commanding  officer  for 
bringing  bim  to  court-martia],  302 

Damages  recoverable  for,  370 

Mabbiaoe, 

An  agreement  made  in  consideration  of,  must  be  in  writing, 

43 
Infants  not  liable  on  contracts  for,  but  if  marriage  takes 

place  it  is  generally  binding,  171 
Contracts  in  general  restraint  of,  are  invalid,  230 

Mabbied  Woman 

May  insure  ber  husband*s  life,  and  policy  may  be  expressed 

to  enure  for  separate  use,  149 
Position  of,  and  of  husband,  as  to  contracts  made  before 

marriage,  170 — 176 
The  same  as  to  contracts  made  after  marriage  and  during 

cohabitation,  176—180 

Cases  in  which  a  married  woman  is  in  position  of  a  feme 
sole,  176,  177 
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MARRncn  Woman — continued,. 

When,  can  be  made  bankrupt,  177 

Position  of,  and  of  husband,  as  to  contracts  made  after 
marriage,  but  during  separation,  180 — 184 

Effect  of  notice  in  papers  by  husband  that  he  will  not  be 
liable  for  his  wife's  debts,  182,  183 

A  husband  is  liable  for  costs  of  any  proceedings  rendered 
necessary  by  his  conduct,  183 

Who  is  liable  on  a  contract  by  a  wife  for  necessaries  when 
husband  is  dead  unknown  to  her,  183,  184 

Effect  of  a  woman  marrying  her  creditor,  212 

A  wife  cannot  sue  her  husband  for  a  tort  committed  during 
coverture,  even  though  she  has  since  obtained  a  divorce, 
292 

Master  and  Servant, 

Different  kinds  of  servants,  161 
Effect  of  a  general  hiring,  161,  162 

As  to  the  power  of  a  servant  to  bind  the  master  by  his 

contract,  162 
As  to  master's  liability  for  his  servant's  torts,  163 
Servant  entitled  to  wages  during  illness,  163 

Master  not  bound  to  provide  medical  attendance  for  his 

servant,  163 
But  if  he  sends  for  a  medical  man  he  will  be  liable,  163 
Master  not  liable  for  injuries  happening  to  his  servant  in 

the  course  of  the  service  if  he  provided  proper  tackle 

and  competent  co-servants,  163,  164 
Length  of  notice  to  determine  relationship  of,  164 
When  master  may  discharge  servant  without  notice,  164 
Effect  of  death  on  relationship  of,  165 
Master's  position  as  to  giving  a  character  to  his  servants, 

165 
Master  may  reasonably  chastise  his  apprentice,  291 

Master  not  liable  for  injuries  done  to  a  servant  by  the 
negligence  of  a  co-servant,  333,  334 

Damages  recoverable  by  a  servant  for  wrongful  dismissal, 
372 

Maxims, 

Expressum  facit  cessare  taciturn,  19,  55 
Every  man's  house  is  his  castle,  63 
Qui  facit  per  alium  facit  per  «e,  100,  333 

Omnis  ratihabitio  retrotrahitur  et  mandate  priori  (equiparatury 
102 


GENERAL   INDEX.  441 

Maxims — continued, 

CavecU  emptor,  149 

Ex  dolo  malo  non  oritur  actio,  222 

In  pari  delicto  potior  est  conditio  defendentis  et  possidentis, 
223 

Quod  ab  initio  non  valet  in  tractu  temporis  non  convalesdt, 

23G 
The  king  can  do  no  wrong,  246,  246  note  (d) 
Ex  turpi  causd  non  oritur  actio,  247 
Actio  personalis  moritur  cum  persond,  252,  283,  330 
VolerUi  non  fit  injuria,  343 

Mayhem, 

What  it  is,  287,  288 

Medical  Men, 

When  they  may  recover  their  fees,  157 

No  privilege  in  giving  evidence,  399,  400 
Mebger, 

What  it  is,  9,  13 
Mesne  Pboftts,  364 
Monopolies, 

The  Statute  of,  150 
Month, 

Meaning  of  the  term,  26 
Moral  Consideration 

Is  not  sufficient  to  support  a  simple  contract,  35 

But  a  moral  obligation  which  was  once  a  legal  one  will 
support  a  promise,  35 

Mortgagor, 

Provision  of  Judicature  Act,  1873,  as  to  his  powers,  53, 
54,  251 

Motive 

Of  a  defendant  cannot  be  looked  to  in  an  action  ex  con- 
tractu, but  can  be  in  an  action  ex  delicto,  357 

Mutual  Assent 

necessary  to  a  simple  contract,  28 

N. 
Nbobssaries 

For  an  infant,  what  are,  168 

Negligence, 

Liability  of  voluntary  bailee  for,  86,  87 
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NsouoBNOE — con/tnti^d. 

If  a  fire  occurs  by,  the  negligent  person  is  liable,  262 

Torts  arising  peculiarly  from,  324 — 343 

What  is,  is  a  question  of  &ct  for  a  jury,  324 

Injury  arising  from  negligence  of  a  sub-contractor,  326 

Liability  in  respect  of  dangerous  goods  or  animals,  327 

An  action  for,  may  be  maintained  irrespective  of  priyity, 
327 

The  liability  of  carriers  depends  on  question  of,  329,  330 

Maxim  of  cuiio  personalis  moriiur  cum  persand^Biid  statutory 
provisions  thereon,  330 — 332 

Master  not  liable  for  injury  done  to  a  servant  by  negli- 
gence of  a  co-servant,  333 

Causing  injury  to  land  or  buildings,  334-337 

Collisions  arising  through,  336,  337 

Liability  as  to  fires  caused  by,  337 

By  shoriff's  officers,  338,  339 

Defences  to  an  action  for,  339 — 343 

Contributory,  340—343 

New  Trial 

May  be  granted  on  the  point  of  damages,  349,  350 
Nominal  Pabtneb  :  See  Pabtnbrship. 

NoN  compos  mentis, 

Two  classes  of  persons  of  this  kind,  and  difference  between, 
184 

Liability  of  such  persons  on  their  contracts,  184,  185 

Idiots  cannot  give  evidence,  and  lunatics  only  can  during  a 
lucid  interval,  387 

Non-perfobmance  of  Contbaots, 

Excuses  for,  generally,  201 — 216 

Notice  to  inspect  and  admit, 

Object  of  giving,  &c.,  389,  390 

Notice  to  pboduoe, 

Object  of  giving,  &c.,  375 

Noting  and  Pbotestino, 

What  is  meant  by,  and  when  necessary,  133 

Nuisance, 

Definition  of,  255 

Instances  of  nuisances,  255,  256 

What  sufficient  to  constitute  a,  256 

An  act  may  be  a  nuisance  though  a  benefit  to  others,  256 
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Nuisance —  continued. 

A  person  coming  to  a  nuisance  has  still  a  right  to  have  it 

abated,  257 
Differences  between  a  public  and  a  private  nuisance,  257 
When  a  private  remedy  lies  for  a  public  nuisance,  258,  259 
Abatement  of,  259,  260 
May  arise  peculiarly  from  negligence,  828 
Damages  recoverable  in  respect  of,  369 

O. 

Object  of  a  Contbaot 

Must  not  be  illegal  or  immoral,  87 

Officer,  Supkbiob, 

Not  liable  for  acts  done  in  the  course  of  his  duty,  or  justi- 
fied by  his  position,  247 

Is  justified  in  detaining  subordinate,  293 
No  action  lies  against,  for  malicious  prosecution  in  bringing 
subordinate  to  court-martial,  302 

Onus  Pbobandi 

Is  on  party  seeking  to  prove  affirmative  in  an  action,  400, 
401 

But  presumption  of  law  may  put  it  where  it  would  not 
otherwise  be,  401 

Opinion, 

When  matters  of,  are  receivable  in  evidence,  398,  894 

An  affidavit  on  an  interlocutory  application  may  contain  a 
statement  founded  only  on  deponent's  belief,  894 

P. 

Parent  and  Child  :  See  Infants. 

Father  justified  in  chastising  his  child  reasonably,  290, 291 

Or  in  detaining  him,  298 

Child  bom  during  wedlock  is  presumed  to  be  legitimate, 
402 

Parol  Evidbncb 

Is  not  admissible  to  vary  a  written  contract,  but  is  admis- 
sible to  explain  a  latent  ambiguity,  28,  24 

Parol  Lbase, 

When  good,  51 

Efifect  of,  when  required  to  be  in  writing,  52 

Particular  Average,  144 
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Parties  to  Aotion 

Are  now  good  witnesses,  886,  387 
Partnership, 

Different  kinds  of  partners,  and  liability  of  each   107 112 

What  will  constitute  a  partnership  as   between  the  parties 

themselves  and  as  regards  third  parties,  109 112 

Effect  of  case  of  Cox  v.  Hickman^  and  statnte  28  &  29 
Vict.  c.  86  ..111 

As  to  liability  of  other  partners  for  act  done  by  one,  112 
Introduction  of  a  new  partner  and  his  position    113 
How  it  may  bo  dissolved,  118,  114 
Partners  must  all  bo  competent  to  contract,  115 
Provisions  of  Judicature  Act,  1875,  as  to,  115 
Eemedies  between  partners,  115,  116 

Patent, 

Definition  of  a,  150 

Term  for  which  it  may  bo  granted,  Ac,  160,  151 

Patent  Ambiguity, 

Parol  evidence  not  admissible  in  the  case  of,  23    24 

Pawn, 

Distinction  between,  and  a  lien  and  a  mortgage,  88   89 

Pawnbrokers,  generally,  89,  90 

Their  special  power  to  arrest,  297 

Payment, 

Definition  of,  and  generally  as  to,  192 

Eulo  as  to  appropriation  of  payments,  193 

A  smaller  sum  cannot  satisfy  a  greater,  193 

Effect  of  payment  by  a  cheque,  bill,  or  note,  195 

Through  the  post,  195 

Into  court,  195,  196,  406—408 

Of  interest  or  part  payment  of  principal  prevents  Statutes 
of  Limitation  applying,  207 

Effect  of  such  a  payment  by  one  of  several,  207,  208 
Pedigree, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  377 
378 

Penalty, 

Sum  agreed  to  bo  paid  by  way  of,  ciinnot  be  enforced,  846, 
347 

Pebfoumance  of  Contracts, 

Generally,  191—201 
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Pebformanoe  of  Contracts — continued. 

Excuses  for  non-performance  generally,  201 — 216 
Performance  of  contracts  may  sometimes  be  presumed,  194, 
195 

Person,  the,  Torts  affeotino. 

Assault  and  battery,  284—292 

False  imprisonment,  292—  800 

Malicious  arrest,  800 

Malicious  prosecution,  800 — 802 

Libel  and  slander,  808—817 

Seduction  and  loss  of  service,  818 — 328 

Injuries  to  the  person  from  negligence,  826 — 884 

Physicians, 

When  they  may  recover  their  fees,  157 

Policy  of  Assurance  :  See  Assurance. 

Post, 

When  a  contract  taking  place  through,  is  complete,  80 

Presumption, 

Cases  in  which  presumptions  famish  evidence,  882 

May  sometimes  cause  the  burden  of  proof  to  be  where  it 
would  not  otherwise  be,  401 

Various  cases  of,  401,  402 

Primary  and  Secondary  Evidence  :  See  Evidence. 
Difiference  between,  874 

Principal  and  Agent, 

When  an  agent  must  be  authorized  to  sign  a  contract  by 
writing,  45 

Persons  not  sui  juris  may  act  as  agents,  100 

Three  kinds  of  agencies,  and  differences  between  them,  101 

Effect  of  giving  credit  to  an  agent,  102 

When  an  agent  is  personally  liable,  103 

The  different  ways  in  which  an  agent*s  authority  may  be 
revoked,  104 

An  agent's  authority  includes  all  incidental  acts,  104,  105 
The  principal  is  the  person  to  sue  on  a  contract  generally, 

105 
Duty  of  agent,  105 
Bel  credere  agent,  105 
As  to  factors  and  brokers,  106,  107 
As  to  principal's  liability  for  his  agent's  fraud,  218,  219 
Power  of  agent  to  bind  principal  by  his  admissions,  405 
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Pbivatk  Pibson, 

When  justified  in  arresting  another,  296 

Priyileoii, 

Definition  of  a  privileged   communication   in  libel,  and 
generally  as  to,  806—310 

Two  chief  cases  of,  in  evidence,  396 

1.  On  the  groxmd  of  criminating  oneself  or  one's  hus- 
band, 396—398 ;  and 

2.  In  the  case  of  professional  communications,  396,  398, 
399 

None,  in  the  case  of  medical  men  and  clergymen,  399,  400 

Miscellaneous  cases  of,  400 

Pboduob, 

Notice  to,  object  of  giving,  &c.,  375 

Pbofessional  Commxtnioations  :  See  Pbtvilkge. 

Pbomissobt  Notes  :  See  Bills  of  Exohangk,  118 — 136 

Pbopebtt  in  Goods, 

When  it  passes,  and  effect  of  its  passing,  69 — 73,  216 

Pbopkbtt  Tax 

Is  always  borne  by  landlord,  55 

Pbotesting, 

What  is  meant  by,  and  when  necessary,  133 

Publication  of  Libel  :  See  Libel  and  Slandeb. 

Public  ob  Genebal  Intebest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  377 

Q. 

Quantum  Mebuit, 

When  a  person  may  recover  on,  368 

R. 

Kailway  Companies  :  See  Cabbiebs. 

Bound  to  fence  out  cattle,  253,  and  253  note  (p) 
Iiyuries  done  by,  and  maxim  of  oc/to  personalis  morttur  cum 
persona,  and  statutory  provisions  thereon,  330 — 332 

Liability  of,  for  injuries  done  by  a  train  overshooting  a 

platform,  333 
Not  liable  for  injury  from  sparks  emitted  from  engine,  388 
Liability  of,  by  reason  of  unpunctuality  of  trains,  339 
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Recaption, 

What  it  is,  280 

How  a  person  is  justified  in  effecting,  280 

Kecobd,  Contracts  of, 
Generally  as  to,  7 
Peculiarities  of,  9, 12 
How  proved,  12 

Release, 

Wliat  is  meant  by,  211 

To  one  of  several  jointly  liable,  discharges  all,  211 

Effect  of  a  contract  not  to  sue  entered  into  by  one  of  two 
joint  creditors,  212 

Instances  in  which  it  may  occur  by  operation  of  law,  212 

Replevin,  65 

Representation 

Concerning  a  person's  credit  must  be  in  writing,  220 

Reputation, 

Hearsay  evidence  admitted  as  to,  879 

Res  GESTiE, 

Hearsay  evidence  is  admitted  where  it  forms  part  of,  878, 
379 

Respondentia,  145 

Restraint  of  Trade,  Contracts  in, 

Are  generally  illegal,  but  may  sometimes  be  good,  225 — 227 
But  to  bo  good  must  be  limited  and  reasonable,  and  for  a 

valuable  consideration,  227,  228 
Part  of  such  contracts  may  be  good  and  part  bad,  228,  229 
As  to  combination  of  employers,  <&c.,  229 

Reversioner, 

When  he  may  sue  for  trespass  to  land,  251 

Rights  of  Common,  254 

Riparian  Proprietors,  255 

S. 
Sailors 

Liable  to  be  reasonably  chastised  or  imprisoned  by  captain, 
291 

Salvage,  144 
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Satisfaction, 

A  smallor  sum  cannot  satisfy  a  greater,  193 

But  anything  different,  even  a  negotiable  aecority,  may 
193,  194  ^ 

Schoolmaster 

Is  justified  in  reasonably  chastising  a  soboIaTy  291 

Scienter, 

When    necessary  to  be  shewn  in   injnries   by    animals 
271—273 

Secondary  Evidence  :  See  Evidence. 

Seduction, 

Nature  of  action  for,  and  generally  as  to,  318 — 320 

As  to  the  relationship  of  master  and  servant  necessary  to 
enable  a  person  to  sue  for,  320 — 322 

It  is  a  good  defence  to  shew  that  defendant  not  tbe  &ther 
of  the  child,  322 

Damages  recoverable  for,  369 

Set-off, 

In  the  case  of  goods  bought  of  a  factor,  and  principal  snini; 
107, 210  *" 

Definition  of,  208 

Former  rules  as  to,  209 

Statutory  provisions  as  to,  209,  210 

Sheriff, 

Duties  of  sheriff's  officers,  338,  339 

Damages  recoverable  against,  for  officer's  negligence,  371 
372 

Ships, 

How  shares  in,  transferred,  142 
•As  to  ownership  of,  142,  143 
Powers  of  masters  of,  during  voyage,  143 
Jettison,  143 

As  to  general  and  particular  average,  144 
As  to  salvage,  144 
Bottomry  and  re^ondentia,  144,  145 

Differences  between  a  charterporty  and  a  bill  of  lading,  145 
As  to  freight,  145 
Liability  of  owners  of,  for  losses  dui-ing  a  voyage,  146 

Simony, 

Definition  of,  235 
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Simple  Contbaots, 

Distinctioii  between,  and  specialties,  13 — 18 

Definition  of,  27 

Four  essentials  to,  27 

Matnal  assent  always  necessary,  28 

What  is  necessary  to  establish  a  contract  from  different 
instruments,  28,  29 

As  to  a  contract  throngh  the  post,  30 

As  to  consideration,  31 

A  writing  must  usually  shew  the  consideration  as  well  as 
the  promise,  31,  32 

When  an  executlBd  consideration  is  sufficient  for,  33,  34 

A  merely  moral  consideration  is  not  sufficient  for,  35 

Chief  cases  in  which  writing  necessary  for,  37,  38 

Limitation  of,  203 

Slander  :  See  Librx  and  Slandeb. 

Solicitors 

Must  deliver  a  signed  bill  before  suing  for  costs  except 
leave  obtained,  154 

May  contract  for  remxmeration  by  commission  or  otherwise, 
155,  230 

Costs  may  be  made  a  charge  on  property  recovered,  155 

Their  duty,  155 

When  proceedings  commenced  by,  may  bo  discontinued, 
155 

When  negligence  may  be  set  up  as  a  defence  to  an  action 

for  costs,  156 
Position  of,  in  dealing  with  clients,  156,  157 
Payment  to  a  solicitor  in  an  action  is  sufficient,  192 
Son  assault  demesne, 
Defence  of,  289 

Special  Pleaders 

Not  at  the  Bar  may  recover  their  fees,  154 

Specialties, 

Distinctions  between,  and  simple  contracts,  13 — 18 
Limitation  of,  202 

Speoifio  delivery  of  Chattels, 
Provisions  as  to,  351 
Practice  of  Chancery  as  to,  352,  note  («) 

Stakeholder, 

His  position,  and  rights  of  the  parties  as  to  deposit,  232,  233 

2  G 
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Stamping  Instrumkmts, 

Times  allowed  for,  286 

Effect  of  not  stamping  within  proper  time,  236,  895 

Proper  stamp  for  an  agreement  and  exemptions^  236,  237 

Statutes  :  For  Index  of^  Me  p.  xvii. 

Stolen  Goods, 

Rights  as  to,  and  effect  of  sale  in  market  over,  266,  267 

Stoppage  in  Transitu, 
Definition  of,  79 
Origin  of,  79 
How  it  may  ho  lost,  79 
When  the  goods  are  in  traneltut^  79 
How  effected,  80 
Effect  of,  on  the  contract,  80,  81 

Subpoena, 

Service  of,  must  he  personal,  158 
Du4:€9  tecum,  876 

Sufficiency 

Of  a  consideration  cannot  he  inquired  into,  3 1 
Suicide, 

Effect  of,  on  a  policy  of  assoranoe,  150 
Sl^rety  :  See  Guarantee. 

His  rights  on  paying  principal's  deht,  41 

To  or  for  a  firm,  41 

Acts  which  will  operate  to  discharge  him,  41 

Effect  of  a  principal  accepting  a  composition  andcr  the 
Bankruptcy  Act,  42 

Surgeons, 

When  they  may  recover  their  fees,  157 

T. 

Tender, 

What  is  meant  hy  a,  196 

The  essentials  to  constitute  a  valid  tender,  &c.,  196,  197 

In  what  money  it  may  he  made,  198 

When  country  notes  or  cheques  are  a  good  tender,  198 

If  refused  the  money  must  still  he  kept  ready,  198 

Effect  of,  199 

Time, 

When  of  the  essence  of  a  contract,  26,  26 
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Title 

To  be  shewn  to  lands,  50,  51 

To  goods  generally,  266—270 

As  to  stolen  goods,  266,  267 

Eights  of  a  finder  of  goods,  268 

Treasure  trove,  268,  269 

Property  in  animals,  fish,  and  game,  269,  270 

Torts  :  For  particular  torts,  see  other  titles. 

Definition  of  a  tort,  238 

Divisions  of,  and  as  to,  generally,  238 — 247 

The  newness  of  a  tort  is  no  objection  to  an  action,  239 

Distinction  between,  and  crimes,  240,  241 

When  amounting  to  crimes,  civil  remedy  suspended  until 
after  prosecution,  242 

Exceptions,  however,  to  this,  242,  243 

As  distinguished  from  contracts,  243 — 245 

There  is  no  indemnification  between  wrong-doers,  247 

Aflfccting  land,  248—264 

Affecting  goods  and  other  personal  property,  265 — 283 

Affecting  the  person,  284—323 

Arising  peculiarly  from  negligence,  324 — 843 

Looser  principles  are  observed  in  awarding  damages  for, 
than  in  respect  of,  breaches  of  contract,  358 

Trade-marks, 

The  use  of,  implies  a  warranty,  84,  154 
Definition  of,  152 

There  may  be  a  qualified  property  in,  152 
Provisions  of  the  Trade-marks  Begistration  Act,  1875  ..  152, 
153 

Trade  Union  Act,  1871 ..  229 

Treasure  Trove, 

Rights  as  to,  268,  269 

Trespass  de  bonis  asportatis. 
Meaning  of,  265 

Distinction  between,  and  conversion,  270,  271 
Instances  of,  271—274 
Justification  of,  278,  279 

Who  is  the  person  to  sue  in  respect  of,  280,  281 
Remedy  for,  281,  282 
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TbS8PAB8  quabk  olausum  fbeqit, 

Meaning  of,  248 

An  action  for,  tries  the  title  to  lands,  249 

Possession  is  an  essential  to  an  action  for,  250 

When  a  reyersioner  may  sue  for,  251 

When  a  mortgagor  may  sne  for,  251 

Special  damage  need  not  be  proved  in  an  action  for,  252 

Right  of  executors  or  administrators  to  sue  for,  252 

What  will  amount  to,  252 

A  trespasser  may  be  forcibly  ejected,  254 

A  person  is  justified  in  forcibly  defending  possosBion  of  his 
lands,  254 

Damages  recoverable  for,  868 

Tbul, 

Effect  of  plaintiff  or  defendant  not  appearing  at,  403,  404 

Tbovkb, 

Former  action  of,  282 

Trusts, 

Provision  of  Statute  of  Frauds  as  to,  39 

Truth  of  Libel  ob  Slandeb, 
Effect  of,  310,  316 

U. 

Unliquidated  Damages, 

Distinctions  between,  and  liquidated,  344—847 

Usance, 

Meaning  of  the  term,  125 

V. 
Voluntary  Deed, 

In  what  respects  not  as  good  as  a  deed  for  valuable  con- 
sideration, 16,  17 

If  called  in  question  burden  of  proof  lies  on  person  taking 
a  benefit  under,  402 

W. 

Wagebs  :  See  Gaming  Contkaots. 

Wager  Policies 

Are  invalid,  235 
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Wabbant, 

Definition  of,  and  mode  of  acting  thereunder,  293 

Person  obtaining,  is  not  liable  for  false  imprisonment,  but 
may  be  for  malicious  prosecution,  295 

Wben  a  constable  may  arrest  without,  295 

Protects  constable  acting  under,  295 

Warrant  of  Attorney, 

Difference  between,  and  a  oognoyit,  9 

Warranty, 

Definition  of,  82 

May  sometimes  be  implied,  83 

As  to  warranty  of  title,  83 

As  to  warranty  of  quality,  84 

From  trade-marks,  84 

Does  not  extend  to  apparent  defects,  84 

Remedies  on  breach  of,  84,  85 

Distinction  between,  and  a  false  representation,  219 

Damages  recoverable  for  breach  of,  366 

Waste, 

Definition  of,  261 

Persons  liable  for,  261 

Different  kinds  of,  and  distinctions  between,  261,  262 

May  occur  by  fire,  262 

Remedies  for,  262—264 

Will,  Tenancy  at. 

May  arise  from  construction  of  law,  53 

Wills 

May  prove  themselves  after  thirty  years,  382 
How  proved  at  trial,  392,  393 

Without  prejudice. 

Communications  made,  are    privileged  from  being  given 
in  evidence,  400 

Witnesses  :  See  Evidence. 

Their  claim  for  expenses  is  not  against  solicitor,  but  the 
party  who  has  subpoenaed  them,  157 

Are  entitled  to  be  paid  expenses,  but  not  generally  for 
loss  of  time,  157,  158 

Service  of  subpoena  on,  must  be  personal,  158 

Statements  of,  are  absolutely  privileged,  308,  309 

Damages  recoverable  against,  for  not  attending,  370,  371 

How  attendance  of,  procured,  409 


454  GENERAL  INDEX. 

Witnesses — continued. 

Course  when  a  witness  cannot  attend  at  the  trial,  410 

When  deposition  of  a  deceased  witness  in  %  former  trial 
may  be  read,  410 

Writinq, 

When  necessary  for  a  simple  contraotv  37,  88 

Not  necessary  on  a  contract  for  sale  of  fixtures,  59 

Representations  concerning  a  person's  credit  nmst  be  in, 

220 

Wbongful  Dismissal  :  See  Masteu  and  Sebyamt. 
Damages  recoverable  in  an  action  for,  872 

Y. 
Yeab, 

An  agreement  not  to  be  performed  in,  must  be  in  writing, 
43 

Yeab  to  Yeah, 

Liability  of  tenant  by,  as  to  repairs,  54 
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WORKS  BY  J.  H.  BALFOUR  BROWMB^ 

Registrar  to  the  Railway  Commissioners. 

9 

Nearly  ready,  in  8vo.,  1876,  price        doth, 

ON  THE  COMPULSORY  PUEOHASE  of  the  UNDEETAKINGS 

OF  OOHPAHIES  BT  OOBFOBATIOHS, 

And  the  practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Banrister-at-Law ; 
Author  of  "  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c,  &c 

In  one  volume,  8vo.,  1875,  price  i8r.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIOHERS 

ITinDEB  THE  EEGULATIOV  OF  RAILWATS  ACTS,  1873  and  1874; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies ;  and  Appepdiges  of  Statutes  and  Cases. 

By  J.  H.  BALFOUR  BROWNE, 

O/tAe  Middle  Temple,  Barrister-at-Law,  and  Registrar  to  tJu  Railway  C0mmiMsi9mrr9, 
"Mr.  Browne's  book  is  handy  and  convenient  in  form,  and  well  arranged  for  puiposes 
of  reference  ;  its  treatment  of  the  subject  is  fully  and  carefully  worked  out :  it  is,  so  or  as 
we  have  been  able  to  test  it,  accurate  and  trustworthy.  It  is  the  work  of  a  maji  of  capable 
legal  attainments,  and  by  official  position  intimate  with  his  sybject ;  and  we  therefore 
think  that  it  cannot  fail  to  meet  a  real  want  and  to  prove  pf  s^rvipe  tp  the  legal  profession 
and  the  public." — Law  Magazine. 

In  one  thick  volume,  8vo.,  1875,  pnce  25X.,  cloth  lettered, 

THE   PEINOIPLES   OF  THE  LAW  OF  EATING 

OP 

HEEEDITAMENTS  in  the  OCCUPATION  of  OOMPAMIES. 

By  J.  H.  BALFOUR  BROWNE, 

Of  the  Middle  Temple,  Barrister-at'Latu  ;  Registrar  tc  ike  Railway  CpmmtiMn^mtrgm 


"The  tables  and  specimen  valuations  which  are 
printed  in  an  appenaix  ^  to  this  volume,  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  mudi  needed,  and  we  are  son 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  browne  for  his 
able  treatise — a  work  which  his  experieace  as 
Registrar  of  the  Railway  Commissioo  peculiarly 
qualified  him  to  uikiertake." — Lav^  Magasitte. 


In  8vo.,  1875,  price  js.Sd.,  cloth. 


THE  UV  OF  TJSAaES  and  CUSTOMS: 

SI  i^ractical  1La\»  tEract. 

By   J.    H.    BALFOUR    BROWNE, 

Of  the  Middle  Temple,  BarrisUr-at-Law  ;  Registrar  U  the  Railway  Cammittiantrs. 


I 


**  Mr.  Browne  has  in  this  work  chosen  for  exposition  an  interesting  and  difficult 
branch  of  the  law.     He  has  discharged  his  duty  with  great  ability  and  industry. 

''We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science 
of  I^w." — Canada  Law  Journal, 

**  This  is  a  very  elegantly  produced  volume,  and  is  written  in  an  extremely  scientific 
and  agreeable  style. 

'*  As  a  tract  upon  a  very  troublesome  department  of  law  it  is  admirable — the  prin- 
ciples laid  down  are  sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  t/icia 
are  harmonised  so  far  as  possible,  and  distinguished  when  necessary.'' — /risA  Law  Timet, 

"  As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular 
branch  of  Common  Law.  ...  In  this  way  the  book  is  invaluable  to  the  practitioner." — 
Law  Magazine, 


THE    LAW    OF    CORPORATIONS. 


In  8vo.,  1874,  price  2lf.,  cloth, 

A     TREATISE    ON    THE    DOCTRINE 


or 


ULTRA  VIRES: 

BEINO 

AN   INVESTIGATION   OF  THE   PRINCIPLES  WHICH   LIMIT 
.    THE  CAPACITIES,  POWERS,  AND   LIABILITIES 

OF 

CORPORATIONS, 

AND    MORE    ESPECIALLY    QW 

JOINT   STOCK    COMPANIES. 

BY 

SEWARD    BRICE,    M.A.,    LL.D.,   London, 

Of  the  Inner  Temple^  Barrister  •at' Law, 


**  Here  is  a  rolume  of  500  pp.  upon  a  title  feo 
which,  so  far  as  we  are  aware,  not  even  a  chapter 
of  any  text-book  in  this  country  has  been  devoted, 
and  to  which  we  are  quite  sure  no  distinct  heading 
has  ever  been  assigned  in  an  American  Digest. 
....  Upwards  of  iioo  Cases  are  cited  in  this 
work,  of  which  it  ma^  be  fairly  assumed  that  few 
do  not  involve  pecuniary  interests  of  considerable 
magnitude.  In  the  next  decade  we  may  be  sure 
that  the  doctrine  of  Ultra  Vires  as  applicable  to 
railroads,  municipal  and  other  charterea  bodies  in 
the  United  States,  will  assume  a  large  political  as 
well  as  legal  importance.  We  welcome  nis  pioneer 
volume  as  a  fair  result  of  the  author's '  attempt, 
though,  perhaps,  nothing  more,'  to  collect  and  group 
the  more  important  of  these  various  decisions.  .  .  . 
This  is  the  only  work  of  its  kind  afforded  the  pro- 
fevtion  of  either  country.  The  English  cases,  many 
of  great  authority  with  us,  are  here  collected  and 
lucidly  arranged.  Besides  the  questions  constantly 
presented  to  the  Courts,  it  happens  frequently  that 
Corporation  Counsel  are  called  upon  to  give  advice 
which  may  affect  property  of  great  value.  In  such 
an  emergency  this  volume  would  be  of  essential 
service." — American  Law  RrvirtVf  October  1874. 

"  Much  as  one  may  be  surprised  at  the  confusion 
which  clouds  the  doctrine  of  Ultra  Vires,  it  is  all 
the  more  pleasant  to  notice  the  lucid  manner  in 
which  it  has  been  handled  by  the  author.  His 
arrangement  of  the  work  is  logical,  and  his  treat- 
ment of  the  parts  clear  and  concise-  I'he  work  is 
arranged  under  four  main  heads.  Each  part  appears 
to  be  well  and  appropriately  filled  up.  The  refers 
ences  to  decided  cases  are  full  and  accurate.  The 
result  is  a  bod^  of  law  essential  as  an  appendix  to 
any  work  on  Corporations,  and  such  as  should  be 
on  the  shelves  of  anv  lawyer  who  asstimes  to  have 
a  useful  and  reliable  library  of  modem  law." — 
Camai/a  Law  ycttmai. 

**  Mr.  Brice  writes  with  knowledge  and  with  pre- 
ciuon  ;  and  his  volume  is  probably  as  good  as  was 
possible  in  the  present  stage  of  the  Taw." — The 
Daily  Newt. 

'*  A  guide  of  very  great  value.  Much  information 
oa  a  difficult  and  unattractive  subject  has  been 
collected  and  arranged  in  a  manner  which  wiU  be 
of  great  assistance  to  the  seeker  after  the  law  on  a 
point  involving  the  powers  of  a  company." — Lmw 
ytmmai. 


"Mr.  Brice  hunself  calls  his  work  an  attempt  to 
reduce  a  vast  mass  of  authorities  to  something  like 
order,  and  to  deduce  from  them  some  general  con- 
clusions. To  our  mind  it  is  a  verv  creditable  and 
courageous  attempt,  and  really  of  the  same  class  as 
those  which  started  our  present  excellent  text-books 
in  other  branche*!  of  the  law.  But  here  the  author 
has  chosen  for  himself  a  subject  ofgroat  difficulty, 
and  one  in  which  he  will  find  it  difficult  to  interest 
the  Eeneral  student.  The  doctrine  of  Ultra  Vires 
is  of  very  modem  growth,  and  took  its  rise  in  the 
attempt  of  our  Courts  to  make  old  law  6t  a  new 
state  of  facts  by  using  and  refining  upon  a  maxim. 
The  doctrine  is  thus,  as  Mr.  Brice  says,  purely  the 
creature  of  judicial  aeci&sons,  and  for  this  reason  it 
forais  a  most  embarrassing  and  awkward  subject 
for  any  legal  writer.  In  this  case  the  author  has 
certainly  worked  hard,  and  displayed  great  industry 
and  research.  He  has  endeavoured,  and  that  suc- 
cessfully, to  force  his  subject  into  some  logical 
order,  and  to  arrange  a  mass  of  vague  decisions 
under  different  heads  as  clearly  as  was  possible. 
He  has,  at  all  events,  laid  the  foundation  for,  per- 
haps, a  more  complete  and  systematic  text-book  ; 
which  at  itome  future  time,  when  the  Courts  are 
themselves  more  logical  in  their  decision^  will  be 
written.  He  has  certainly  called  attention  to  a 
most  important  branch  of  our  law.  which  has  hitherto 
been  much  neglected.  It  is  a  branch,  also,  which 
is  daily  ijrowing  in  importance  with  the  growth  of 
Corporations  and  the  increase  of  Joint  Stock  Com- 
pames.  To  investigate  the  principles  whidi  limit 
their  capadty,  power,  and  liabilities,  is  certainly  a 
task  worthy  of  the  undertaking  by  any  lawyer,  more 
especially  at  the  present  time.  We  congratulate 
Mr.  Brice  on  hu  success  in  so  far  as  he  has  gone, 
and  look  forward  to  the  dme  when  some  future 
edition  of  his  work  shall,  the  law  itself  on  Ultra 
Vires  having  become  more  settled,  be  considered 
as  one  of  our  standard  works  upon  its  own  spedal 
subject."— 7;k#  Law, 

'*  It  Is  an  exceedingly  valuable  work  at  this  time 
when  the  rights  and  powers  of  Corporations  art 
matters  of  so  much  interest  in  the  United  States, 
as  well  as  in  Great  Britain,  and  its  manifold  cases 
furnish  as  interesting  reading  to  the  business  man 

fencarally  as  to  the  lawyer  or  justice.*''— iKwCMs 


\ 
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In  one  thick  volome,  8vo.,  1875,  price  21/.,  doth, 

ENGLISH 

CONSTITUTIONAL    HISTORY. 

^mgntH  as  a  Cje«t-§00h  for  Sfuirtirts  anb^  ®%ers. 

BY 

T.  P.  TASWELL-LANGMEAD,  B.C.L., 

Of  Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian  Scholar  in  the  University 
of  Oxford,  and  Tancred  Student  in  Common  Law. 


-v'x  •  v^y^/s.  v  v^vv*  x^%^  s^  v^  *^  v«  ^^"x^s 


/ 


Extracts  from  some  Reviews  of  this  Work: — 

"Mr.  Taswell-Langmead  has  produced  a  useful  and  convenient  text-book  on  the 
historical  development  of  our  political  institutions.  It  is  well  written,  carefully  arranged, 
and  supplies  a  trustworthy  and  fairly  full  outline  of  the  subject  of  which  the  author  treats  ; 
valuable  alike  for  the  purposes  of  refreshing  the  memory  of  those  to  whom  it  is  still 
already  familiar,  and  of  directing  the  curiosity  of  those  to  whom  it  is  still  new.  The  book 
is  of  course  a  compilation.  But  it  is  a  judicious  compilation,  and  a  compilation  from  the 
best  authorities.  Mr.  Taswell-Langmead  has  drawn  freely  upon  Mr.  Hallam,  Sir  Erskine 
May,  Mr.  Freeman,  and  Professor  Stubbs.  But  he  has  done  more  than  merely  borrow 
facts  and  phrases  from  his  authors.  He  has  caught  the  spirit  of  recent  historical  research, 
at  once  mmute  in  its  accuracy  and  wide  in  the  views  it  suggests,  of  which  Mr.  Freeman 
and  Professor  Stubbs  are  among  the  most  eminent  exponents,  and  of  the  effects  of  which 
in  their  writings  they  have  given  some  of  the  most  conspicuous  examples.  On  the  whole* 
we  think  Mr.  Taswell-Langmead  may  be  congratulated  upon  having  compiled  an  elemen- 
tary  work  of  conspicuous  merit." — Pall  Mall  Gazette, 

"  Here  is  a  book  against  which  there  is  not  a  word  to  be  said.  .  .  .  It  is  a  remarkably 
good  specimen  of  its  class.  .  .  .  The  matter  of  Mr.  Taswell-Langmead*s  book  is  almost 
always  very  good.  He  has  got  up  his  subject  exceedingly  well,  and  in  a  manner  highly 
creditable  to  his  own  studies." — Saturday  Ptz'itiv. 

**  It  bears  marks  of  great  industry  on  the  part  of  the  compiler,  and  is  most  completely 
stocked  with  all  the  important  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  conciseness  and  accuracy,  .  .  .  and  is  very  full  and  dear." — Spectator, 

**  We  may  therefore  state  shortly  the  opinion  which  we  have  formed,  that  Mr.  Lang- 
mead  was  thoroujjhly  qualified  for  the  labour  which  he  undertook,  and  that  he  has 
executed  his  work  most  ably  and  most  conscientiously.  For  students  of  history  we  jdo 
not  know  any  work  which  we  could  more  thoroughly  recommend." — Law  Times, 

**  Mr.  Taswell-Langmead's  work  is  intended  to  furnish  a  guide  to  the  law  student. 
He  has  availed  himself  largely  of  Hallam  and  Sir  Erskine  May,  and  by  judiciously 
combining  the  pith  of  those  authors  with  that  of  other  authorities,  has,  in  our  opinion, 
protlnced  a  text-l>ook  of  no  small  value,  accurate,  full,  yet  not  unwieldy,  and  calculated 
to  smooth  very  considerably  the  path  of  the  student.  The  execution  seems  to  be  even 
and  careful  throughout,  and  though  the  book  does  not  profess  to  be  more  than  a  com- 
pilation, it  is  compiled  from  a  wide  range  of  authorities,  and  is  written  in  so  easy  a  style 
as  to  be  likely  to  attract  the  general  reader." — Solicitors'  Journal. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
law.''-.^^/V. 

**  We  have  here,  in  the  compass  of  one  goodly  volume,  a  handy  book  both  for  the 
student  at  the  Universities  and  Inns  of  Court,  and  for  the  general  reader,  embracing 
every  topic  of  constitutional  importance,  from  the  days  of  the  Witan  to  the  return  of  John 
Mitchel  for  Tippcrary.  Mr.  Taswcll-Langmead's  book  has  the  merit  of  being  written  in 
clear  language,  which  is  equally  adapted  for  students  *  and  others.*  .  .  .  For  conciseness, 
comprehensiveness,  and  clearness,  we  do  not  know  of  a  better  modem  book  than  Mr. 
TaswcW  L.ingmcad's  '  EngW^h  ConsUluUoival  History.' " — Motes  and  Qtteria, 
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ENGLISH   CONSTITUTIONAL   HISTOEY. 


REVTSWS  OF  THE  WOUK— continued, 

"  For  the  History  of  the  English  Constitution  we  have  three  standard  works,  which, 
taken  together,  present  a  nearly  complete  and  continuous  discussion  of  the  subject :  the 
Constitutional  Histories  of  Stubbs,  Hallam,  and  May.  But  a  treatise  at  once  brief  and 
complete,  with  a  unity  of  plan  corering  the  entire  ground,  and  containing  the  results  of 
the  latest  scholarship,  was  very  much  needed.  This  want  Mr.  Taswell-Langmead  has 
undertaken  to  supply,  and,  we  are  glad  to  say,  with  complete  success.  .  .  .  He  knows 
how  to  select  materials  and  how  to  use  them  to  advantage  when  selected.  For  example, 
the  arrangement  is  entirely  original,  and  is  a  very  excellent  one.  He  has  especially  had 
in  mind  the  requirements  of  class  instruction,  and  with  a  view  to  this  use  he  has  intro- 
duced  the  entire  text  of  the  three  most  important  documents  in  English  constitutional 
history — the  Magna  Charta,  the  Petition  of  Right,  and  the  Bill  of  Rights. 

**  Mr.  Taswell-Langmead's  professional  training  as  a  lawyer  is  the  source  of  one  high 
qualification  for  this  work.  His  legal  definitions  are  conspicuous  for  clearness  and  exact- 
ness. Where  the  complete  text  of  documents  is  not  given,  we  have  admirable  analyses 
of  their  contents  ;  the  '  Constitutions  of  Clarendon '  (p.  90)  afford  a  striking  example  of 
this  excellence." — T/u  Nation  (New  York). 

"The  volume  on  English  Constitutional  History,  by  Mr. Taswell-Langmead,  is  exactly 
what  such  a  history  should  be.  Mr.  Taswell-Langmead  writes  clearly  and  concisely,  and 
yet,  even  when  treating  of  dry  subjects,  he  is  always  readable.  To  students  of  constitu- 
tional history  the  work  will  be  of  great  value,  while  it  is  well  worth  the  careful  perusal  of 
all  Englishmen  who  feel  any  interest  in  knowing  how  that  constitution  of  which  all  Eng- 
lishmen are  so  proud,  but  of  which  most  Englishmen  are  profoundly  ignorant,  has  grown 
up.  The  notes  are  numerous  and  well  selected,  and  references  are  always  given  to  the 
authorities  quoted.  The  index  is  full  and  copious— an  important  point  in  a  book  intended 
for  reference  as  well  as  for  study.*' — Standard, 

**  But  we  must  say  a  few  words  about  the  book  before  us,  and  they  will  be  words  of 
high  praise.  The  author  has,  of  course,  made  ample  use  of  Hallam,  Stubbs,  Freeman, 
Erskine  May,  and  other  authorities,  and  a  text-book  which  did  not  freely  use  the  leading 
authorities  would  be  valueless.  Yet  we  do  not  hesitate  to  describe  Mr.  Taswell-Lang- 
mead's book  as  an  original,  as  well  as  a  very  meritorious,  work.  It  is  not  a  mere  com- 
pilation. It  is  the  fruit  of  extensive  and  well-digested  reading.  The  author  has  an  easy 
and  lucid  style,  but  he  has  not  hesitated  to  quote  from  his  authorities  when  there  has  been 
no  need  for  condensation.  He  adopts  the  chronological  method,  though  not  without  excep- 
tion— as,  ^^.,  chapter  viL,  which  is  an  excellent  account  of  the  '  Origin  of  Parliament.' 
As  a  text-book  for  the  student  this  work  will  be  invaluable,  because  it  is  very  compre- 
hensive, and  yet  so  arranged  and  written  that  it  leaves  a  definite  impression  of  the  history, 
as  a  whole,  on  the  mind.  For  young  men,  and  we  will  add  for  women  who  have  not  ue 
time  and  opportunity  for  reading  constitutional  history,  this  work  is  especially  adapted. 
As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete  work." — 
Law  y<mmal, 

"  Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volnme  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explam 
their  origin  and  development.  The  latter  portion  of  his  work  contains  an  admirable 
account  of  the  action  of  parties  in  the  State  since  the  Revolution,  untinged,  however, 
by  partisanship,  and  it  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Langmead's  work 
a  knowledge  of  the  growth  and  progress  of  the  present  system,  which  elsewhere  could 
oidy  be  obtained  in  many  volumes.*' — Irish  Law  Times, 

**  Every  one  who  takes  a  real  interest  in  the  history  of  the  past  and  of  the  present-^ 
the  true  and  living  scion  of  that  past — will  gladly  welcome  the  publication  of  sudi 
TWftnimU  as  Mr.  Taswell-Langmead's,  which,  at  reasonable  length  and  in  readable  fons 
and  language,  will  do  much  to  make  popularly  known  the  origin  and  the  growth  of  out 
institutions,  and  the  reasons  for  their  continu^  existence  or  moderate  and  harmonious 
reform.  Such  manuals  when  compiled  with  the  conscientious  carefulness  here  manifested 
on  every  page,  are  not  only  usefiu  to  the  large  and  growing  class  of  students,  but  are 
handy  summaries  of  history  which  no  library  can  do  without  .  .  .  Mr.  Taswell- 
Langmead  has  thoroughly  grasped  the  bearings  of  his  subject  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — ^parliamentaiy  government — that  the 
nock  exhibits  its  great  superiority  over  its  rivals." — Academy, 
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In  One  Volume,  Octavo,  1875,  P"ce  28j.,  cloth  lettered, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPECIAL  RKFK&KNC£  TO 

a^atterd  of  Eftual  aati  O^rnamentatfon^ 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF. 

AND  CONTAINING  IN   EXTENSO, 

WITH    NOTES   AND   REFERENCES, 

THE  PUBLIC  WORSHIP  REGULATION  ACT,   1874; 

THE  CHURCH  DISCIPLINE  ACT ; 

THE  VARIOUS  ACTS  OF  UNIFORMITY  ; 

THE  LITURGIES   OF   1549,    155a,   and    1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC: 

THE    CANONS;    THE    ARTICLES; 

AND  THE 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER  ORIGINAL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

By    SEWARD     BRICE,    LL.D., 

OF  THE   INNER  TEMPLE,   BARRISTER-AT-LAW. 


it 


"  This  excellent  compilation  of  the  law  relating  to 
a  subject  ofvery  great  interest  and  importance  .  .  . 
k  is  well  arranged :  the  practitioner  will  find  all 
the  nMterial  ready  to  his  band,  Mr.  Brice  having 
spared  no  pains  in  describing  the  |>rocedure  as 
elucidated  by  the  decisions  of  the  Privy  Council. 
In  Mr.  Brice's  work  the  ecclesiastical  practitioner 
and  the  «hurch  authorities  will  be  provided  with  a 
reliable  suide  to  Church  Law  under  the  Act  of 
1874.'* — Law  Thnes. 

"  Dr.  Brice's  book  upon  the  law  relating  to 
public  worship  has  been,  as  may  be  supposed, 
specially  framed  for  the  use  of  clergymen,  church- 
wardens and  others,  interested  in  the  regulation  of 
our  Church  services.  H«re  there  is  condensed  in 
one  volume  all  the  material  for  the  guidance  and 
control  of  public  worship,  and  both  ecclesiastics 
and  laymen  can,  by  aid  of  the  index,  find  out  at  a 
glanoe  the  exact  state  of  the  law  as  interpreted  by 
the  highest  authorities  upon  any  given  point :  and 
churchwardens  and  others  can  ascertain  the  exact 
steps  which  should  be  followed  by  those  w^o  desire 
to  put  a  stop  to  breaches  of  the  law.  The  work 
de^serves,  and  will  no  doubt  have,  a  very  extensive 
sale.'*— J/oWanf. 

"  To  tma  ttud*frts  the  very  clear  exposition  of  the 
variant  ttatuiet  relating  to  ritet  and  sacraments, 
ceremonials,^  vestments,  ornamentation,  ecclesias- 
tical remedies  and  punishments,  the  jurisdiction 
of  the  ordinary,  d^.,  will  be  of  the  greatest  value, 
at  well  for  the  methodical  arrangement  which 
characterises  it,  as  for  the  erudition  displayed  in 
the  comments,  and  the  cleamest  and  lucidity  of  the 
ttyle  im  which  they  are  couched.  Several  autho- 
ritative enactments  relating  to  public  worship,  aad 
the  various  editions  of  the  articles,  are  given  in 


extenso;  and  the  numerous  cases  incidentally 
aljuded  to  throughout  the  volume  are  alphabetically 
aiirangcd  and  tabulated.** — Momimg  /\ftt. 

**  UT.  Brice's  large  and  learned  work  is  a  very 
complete  manual  for  its  purpose.**— CaiArdlMic. 

**  Dr.  Bricks  booh  contains  a  great  tmmtt  ^ 
information  on  euletiattical  mattert,  rvhaeh  memti 

at  all  timet  be   veUuMe  for  reforfrnt^. " tw» 

RacoRD. 

"  We  can  confidently  recommend  the  treaiiie  to 
all  those  who  are  concerned  in  the  subject.  To 
students  it  will  be  useful  as  a  compendium  ef  eccle> 
siastical  bw.  To  lawyers  it  will  be  a  handy  book 
of  reference.  To  clergymen  and  pari^ioners  it  will 
be  a  valuable  guide,  and  may  perhaps  prevent  some 
useless  litigation.  An  index  of  twenty>two  pages, 
and  a  table  of  upwards  ef  300  cases,  testify  to  the 
labour  bestowed  upon  this  treatise ;  but  it  is  not  a 
mere  compflation,  and  enlv  an  author  wlio  has 
thoroughly  mastered  the  sulgect  coold  have  wtiueii 
the  book."  — Zksw  Journal, 

'*The  purpose  of  Mr.  Seward  BKoe's  tieatist  on 
*  The  Law  Relating  to  Public  Worship  *  is,  as  stated 
in  the  preface,  to  give  *a  full  ex]X)rition  of  the 
Law  of  Public  Worship,  in  so  far  as  it  coaoems  the 
external  forms  and  ciutus  eaforced  or  merely  per* 
mi&sible  by  the  rules  of  the  Church  of  England,* 
special  prominence  being  assigned  to  the  subjects 
ot  ornaments,  ceremonial,  and  vestments.  The 
work  b  very  carefully  and  thorou^iiy  done,  awl 
iadudes  not  only  a  dear  account  bedi  of  the  sub- 
stantive law  and  of  the  means  of  enforcing  it.  but 
the  text  of  the  pertinent  statutes  and  of  other  doqt- 
mentt  bearing  upon  the  oMtton  discusMd.*^ 
Mewt. 


To  the  vast  number  of  people  who  in  various  ways  are  interested  in  the 
working  of  the  Act^  Mr.  Bricks  volume  cannot  fail  to  he  welcome.     If  is  weU  ' 
omcevved  and  carefully  executed'' — ThE  Times. 


tflEfEHS  k  SATRS,  BILL  TASD,  TBHPLl  BAB. 


II 


In  one  thick  volume,  8vo.,  1873,  P^<^^  3^*>  doth  lettered, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY; 

Comprising  the  Bankruptcy  Act,  1869  ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  the  Practice  on  Procedure  to  Adjudication,  Procedure 

to  Liquidation,  Procedure  to  Composition,  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Hbkry  Philip 
Roche  and  William  Hazlitt,  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


Trom  THX  ULW. 
"  The  aim  of  the  authors  in  writin|{  this  book  has 
been  to  make  it  useful  to  the  profession,  and  in  this 
they  have  eminently  succcedra.  Bringing  to  their 
task  a  long  and  varied  experience  of  Bankruptcy 
laws,  they  have  been  able,  from  their  position  as 
Registrars  of  the  Court,  also  to  acauire  more  know* 
ledge  of  the  practical  working  of  the  new  Act  than 
could  well  have  been  obtained  by  any  other  writer, 
however  gifted  and  industrious.  The  last  statute, 
which  by  itself  looked  so  simple,  has,  from  the 
number  and  complexity  of  the  rules  framed  there- 
under, probably  surpassed  all  its  predecessors  in 
accumulating  a  mass  of  forms  and  ceremonies. 
Therefore  it  is  that  a  book  like  the  above  becomes 
absolutely  necessarr,  more  especially  to  solicitors 
who  have  but  a  small  practice  in  Bankruptcy.  Hie 
portion  of  the  work  which  to  such  will  be  found 
most  useful,  is  that  on^  the  practical  procedure ; 
where  they  will  find  plain  and  minute  directions  as 
to  setting  about  the  commencement  of  a  Bankruptcy 
or  Liquidation,  and  also  as  to  its  continuance  and 
conclusion.  There  is  also  a  special  and  carefully 
written  chapter  on  Costs.  There  are  included  in 
the  work  all  the  statutes,  rules,  forms,  and  scales 
of  costs,  which  can  be  wanted  in  a  Bankruptcy 
case ;  while  the  Index  is  a  book  of  itself,  and  seems 
unusually  complete.  The  type  and  binding  could 
not  well  be  better.  Altogether  we  can  say  of  this 
book  that  it  is  the  product  of  hard  work,  by  men 
who  know  of  what  tney  write,  and  that  it  is  worthy 
to  stand  beside  our  best  text-books  on  the  shelves 
of  every  lawyer." 

Trom  the  ULW  TIMBS. 
"  This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  r^^trars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
realise  the  anticipations  formed  concerning  it,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  feature  of  the 
work  is  the  fulness  of  the  practical  details  which 
enable  a  tyro  to  transact  his  business  with  tolerable 
atcurity.  The  first  half  of  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Act,  wnich  have 
been  carefully  and  ably  noted  with  all  the  ded- 
vkotu ;  and  the  latter  half  is  devoted  mainly  to 
practice  and  procedure.  The  Bills  of  Sale  Act  and 
one  or  two  other  enactments  are  incorporated  which 
are  frequently  consulted  by  the  bankruptcy  practi- 
dooer.    A  very  elaborate  index  ends  the  volume." 


Trom  the  I<AW  JOURNAIj. 

"  The  work  before  us  also  contains  the  Debtors 
Act  of  1869,  the  Bankruptcy  Repeal  Act  of  1869,  the 
Absconding  Debtors  Act,  1869,  with  several  other 
Acts  and  all  the  General  Rules  in  Bankruptcy, 
printed  and  annotated  m  the  same  manner  as  the 
principal  Act.  There  is  also  a  very  full  collection  of 
forms  and  bills  of  costs ;  iui  tke^^rtUn  0/ the  work 
which  it  iUcidedty  the  most  novel,  attdwe  imagine 
will^rave  extremely  m^/ul,  it  thai  cemfritea  in 
>a^M  355-474>  tuhich  contain  an  exfotitton  by  the 
authort  on  the  practice  onprocedttre  toadnidUatioH. 
liguidatioH,  and  compotuion  with  crediiortt  and 
on  procedure  under  a  debtor^  tummont.  It  it  not 
often  that  a  practising  lawyer  it  able  to  turn  to  a 
book  on  Practice  written  by  tkejudget  of  the  parti- 
cular  Court  to  wkick  it  relatet,  Mtd,  at  it  were, 

ttamped  with  the  teal  of  aiutkority In  con- 

clution,  we  have  only  to  tav  that  Mettrt.  Roche 
and  Hazlitt  have  appended  to  tkeirwork  a  very 
full  and  copiout  index^  and  tkat  we  can  cordially 
and  contcientioutly  recommend  ii  to  the  notice  ^ 
the  legal profestion.** 


From  the  BOUOITORS*  JOURNAIi. 


M 


In  the  book  before  us,  a  reader  is  enabled  by 
means  of  large  consecutive  figures  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 

fuires  witnout  the  trouble  of  referrin|:  to  the  index, 
n  the  hurry  of  daily  practice  this  will  probably  be 
found  no  small  advantage.  In  the  subsequent 
diapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  adopted  is 
the  convenient  one  for  practical  purposes  of  tradnc 
each  consecttthre  step  of  the  procedure,  and  weld* 
ing  together  the  ivovisions  of  the  Acts,  Rules,  and 
Forms,  with  the  substance  of  the  cases.  This 
appears  to  us  to  be  successfully  accomplished,  and 
the  book,  as  a  whole,  constitutes  a  useful  digest  of 
the  statutory  and  case  law.  As  regards  the  former, 
the  work  appears  to  contain  every  provision  rela^ 
ting  to  or  connected  with  the  subject,  indudtng 
even  the  orders  made  in  December,  x86g^  transfer- 
ring business  then  pending.  The  cases  are  taken 
f^om  a  wide  range  of  reports  and  include  a  con- 
i^erable  number  dted  from  MSS.  notes.  The 
index  is  unusually  full,  combining  bodi  an  analysis 
and  index :  and,  lastly,  the  type  and  paper  are  aU 
that  can  be  destred." 
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Third  Edition,  in  8vo.,  price  20x.,  doth, 

THE  PRINCIPLES  OF  EQUITY. 

3ntenliet)  for  t^t  WLfit  of  &tutient0  anti  tfie  )^'(rdfe00foit. 

By  EDMUND    H.  T.  SNELL, 

OF  THE  MIDDLE  TEMPLE,   BARRISTER-AT-LAW.  « 

Third  Edition. 
By  JOHN  R.  GRIFFITH,  of  Lincoln's  Inn,  Barrister^t-Law. 

In  One  Vol,  8vo.,  1874,  ^ 

*»*    TTiis  Work  has  become  a  Standard  Class-Book  in  En^and^  Ireland^ 

India^  and  the  Colonies. 


f  ( ' 


The  second  edition  of  this  Treatise  was  noticed  in  this  Revirw  in  October,  187a  ;  the  first  edition  had 
appeared  in  1868.  We  are  glad  to  see  evidence  of  its  growing  popularity.  As  a  s«c«iHd  600k  in  equity  we 
are  inclined  to  think  it  is  the  best  which  has  been  published.  Mr.  Snell's  Treatise  presents  compactly, 
and  (considering  the  size  of  the  book]  with  remarkable  comprehensiveness,  the  leading  points  on  the 
various  heads  of  Equity  jurisdiction.  Its  selectign  of  the  most  recent  Cases  is  very  valuable  for  the 
student  and  for  the  practitioner  who  desires  a  convenient  muU-mucumf  this  book  can  be  safely  recom- 
mended.''— AmnicoH  Law  Unriew,  January,  1875.  * 


"  Wie  know  of  no  better  introduction  to  the  Principles  of  Equity.  While 
affording  to  the  Student  an  insight  to  principles  of  which  as  yet  he  is  net 
master^  it  places  at  the  service  of  those  familiar  with  the  doctrines  of  Equity ^ 
the  most  recent  cases  establishing  or  qualifying  well  understood  principles.  *' — 
Canada  L\w  Journal. 


/ 


"Equity  can  never  be  made  easy,  nor  is  it 
desirable  that  it  should  be  so ;  but  in  the  fact  of 
the  large  equitable  jurisdiction  conferred  recently 
— that  is,  since  1853— upon  Common  Law  Courts, 
and  the  extension  of  equitable  principles  and  rules, 
to  the  exclusion  of  Common  Law,  contemplated  by 
the  Judicature  Bill,  it  behoves  every  practitioner 
to  know  as  much  as  possible  of  equity  with  as  little 
expense  of  time  as  possible,  and  for  this  purpose 
we  know  of  no  bett«r  work  than  Mr.  SncU's.  It 
presents  in  a  small  compass  llhe  substance  of  '  The 
Leading  Cases,'  and  of  Story's  woilc  on  *  Equity 
Jurisprudence ;'  while  students  will  be  delighted  to 
find  clear,  logical,  and  intelligible  explanations  of 
Its  most  mysterious  process  and  development.  The 
work  prof«sses  to  be  based  on  the  lectures  of  Mr. 
Birkbeck,  but  it  has  now  reached  its  third  edition 
in  a  few  years,  and  is  admirably  noted  up  with  the 
latest  decisions  and  enactments.  We  find  particu- 
larly  good  information  concerning  Cfie  equitable 
and  statutable  rights  of  married  women,  and  the 
priorities  of  equitable  and  legal,  registered  and  un- 
registered, mortgages.  Counsel,  attorney,  and 
student,  will  find  it  a  useful,  and  especially  a  tafr 
gukie  in  what  it  professes  to  teach." — Irish  Law 
Timti. 

**  The  great  merit  of  the  book  now  undor  con- 
tideration  Is  its  scientific  arrangement  and  accuracy. 
It,  therefore,  becomes  a  most  excellent  guide  to 


those  Common  Lawyers  who  have  somehow 
quired  the  notion  that  Equity  is  a  vague  tern  (Bar  a 
sort  of  natural  justice,  and  that  it  recognises  ao 
rules  such  as  are  found  in  the  Common  Law.  This 
book  is  indeed  a  most  praiseworthy  and  successfol 
attempt  to  reduce  Equity  Jurisprudence  to  a  scJcno, 
and  as  such  deserves  every  commendation  that  cna 
be  bestowed ;  for  by  doing  so  it  makes  one  mote 
step  towards  that  complete  codification  of  our  law 
which  should  be  the  aim  and  the  desire  of  every 
true  lawyer.  To  the  ordinary  student  of  Equity 
it  is  indeed  unnecessary  for  us  to  say  one  word  fai 
its  praise  and  recommendation.  But  as  every 
Common  Lawyer  must  before  k)«g  add  to  hk 
knowledge  some  idea  of  equitable  doctrine,  it  is  to 
them  especially  that  we  commend  thu  book.  They 
will  find  in  it  the  principles  of  Equity  set  out  and 
illustrated  in  a  really  scientific  and,  we  may  say, 
workmanlike  way,  and  for  this  reason  they  will 
recognise  in  its  method  the  style  of  thought  mtd 
manner  to  which  they  hare  long  been  accuatmned.* 
—TAg  Law. 

*<  W«  have  reeehred  die  Mrd  edhisn  «r  SadTt 
Equity,  by  Mr.  J.  R.  Griffith.  Tha  itntate  and 
case  law  has  been  brouight  dawn  to  the  time  of 
pabficadan*  and  this  admirable  stondaid  work  nuiy 
therefora  be  used  without  any  mor 
is  afForded  by  the  cuxient  rqports."— i 
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In  one  volume,  8va,  1874,  price  i&f  ^  doth, 

PRINCIPLES   OF  CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 


By  Henry  C.  Deanb,  of  Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the 

Incorporated  Law  Society  of  the  United  Kingdom. 


"Mr.  Deane  is  one  of  the  Lecturers  of  the. Incorporated  Law  Sodetjr,  and  in  his  elementary  worlc 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  **  History  of  Conveyancing/'  and  for  practical  purposes  the  chapter  (Ch.  a.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  handled  by  Mr.  Deane  in  con- 
nexion with  the  old  law,  the  Judicature  Act  and  the  Vendor  and  Purchaser  Act  both  being  considered 
in  this  chapter  on  Conditions  of  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recommendations  which  we  have  already  recorded." — Law  Timts. 


"  We  hope  to  see  Ms  book,  like  Snelts  Equity ,  a  standard  class-book  in 
all  Law  Schools  where  English  law  is  taught^ — Canada  Law  Journal. 


"  This  is,  as  its  author  states,  a  purely  elementary 
work.  It  may  indeed  be  called  the  A  B  C  of  con- 
veyancing. In  the  clearest  and  simplest  language 
the  student  will  find  an  outline,  firstly,  of  the  various 
forms  of  ownership  in  land,  and,  secondly,  of  the 
ordinary  modes  of  conveyances  used  in  transferring 
such  land  from  one  person  to  another.  The  second 
portion  is  founded  upon  lectures  that  were  delivered 
by  the  author  at  the  Incorporated  Law  Society,  and 
is  accordingly  very  clear  and  practical.  The  whole 
work  is  very  well  and  thoroughly  done.  Mr. 
Deane  has,  we  believe,  succeeded  in  writing  the 
very  .simplest  work  ever  published  on  the  abstruse 
subject  of  conveyancing  ;  and  has  by  his  language 
and  illustrations,  explained  points  of  law  in  a  way 
that  cannot  be  misunderstood.  For  this  reason,  and 
as  being  the  most  elementairy  work  combining  the 
elements  of  real  property  law  with  the  principles  of 
practical  conveyancing,  we  can  heartily  recommend 
it  as  a  first  book  on  the  subject  of  which  it  treats. 
As  such  we  should  think  it  would  be  both  worthy 
and  suitable  to  be  named  as  one  of  the  books  that 
are  required  to  be  read  as  a  preparation  for  the 
various  Law  Examinations." — The  Lam, 

*'  We  can  confidently  recommend  Mr.  Deane's 
work  on  the  '  Principles  of  Conveyancing/  It  is 
not  exhaustive,  and  does  not  pretend  to  go  fully  into 
the  laws  of  trusts,  powers,  or  remainders,  but  it  fully 
explains  the  several  different  legal  and  equitable 
estates  in  land  and  the  tenure  of  land,  and  the  modes 
of  alienation  used  in  conveyances  inUr  vivos  and  by 
will.  It  al!>o  fully  explains  the  meaning  and  value 
of  the  several  parts  of  the  conveyances,  the  cove- 
nants, conditions,  provisoes,  exceptions  and  reser* 
vmtioas,  habendums,  and  the  proper  form  of  recitals, 
&c.,  &C. — a  point  frequeudy  neglected  in  other  and 
more  pretendotis  treadses.     It  contains  excellent 


chapters  on  purchase  deeds,  leases,  mortgages, 
settlements,  and  wills ;  and,  in  addition,  Mr.  Deano 
treats  of  conditions  of  sale  most  fully  and  clearly. 
It  seems  essentially  the  book  for  young  convey* 
ancers,  and  will,  probably,  in  many  cases  supplant 
Williams.  It  is,  in  fact,  a  modem  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  azui  is  fully 
equal  to  iu  prototype."— /mA  Law  Tim**, 


*t 


'A  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  several  of  its  chapters 
have  brought  us  to  the  conclusion  that,  though  its 
contents  are  purely  elementary,  and  it  contains 
nothing  which  is  not  familiar  to  the  practitioner, 
it  may  be  extremely  useful  to  students,  and  especially 
to  tho&e  gentlemen  who  are  candidates  for  the 
various  legal  examinations.  There  are  so  many 
questions  set  now  on  case  law  that  they  vrould  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  tise 
it  in  conjuncdon  with  a  book  of  questions  and 
answers.  They  will  find  a  considerable  amoiwt  of 
equity  case  law,  especially  in  the  second  part  ol 
Mr.  Deane's  book,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Institution." — Law  y^umal. 

*'  As  Mr.  Deane's  work  is  addressed  to  the  rising 
generation  of  conveyancers,  *  students  entering 
upon  the  difficulties  of  real  property  law,'  it  may  be 
presumed  that  he  does  not  fear  the  immediate  anni- 
hilation of  that  noble  science  in  its  traditional  forms 
by  any  legislative  changes.  The  first  part  of  the 
volume  is  composed  of  a  series  of  chapters  on  cor- 
poreal hereditaments,  and  the  second  part  of  some 
lectures  on  conveyancing  recently  delivered  by  the 
author  at  the  Law  Institution.  It  is  enough  to  say 
that  Mr.  Deane  writes  clearly  and  to  the  point"— 
SaHtrdof  Revinu, 
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In  one  volume,  8vo.,  1874,  price  an.,  doth, 

A  NEW   LAW   DICTIONARY, 

AND 

ihtistitute  of  tt)e  toi^ole  Hato ; 

EMBRACING  FRENCH  AND   LATIN  TERMS,  AND  REFERENCES  TO  THE 

AUTHORITIES,  CASES,  AND  STATUTES. 

By    ARCHIBALD    BROWN, 

M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon,  of  the  Middle  Temple,  Barrister-at-Law,  Author 
of  the  **  Law  of  Fixtures,"  **  Analysis  of  Savigny's  Obligations  in  Roman  Law,  &c. 

"  Afr.  Brown  has  succeeded  in  the  first  essential^  that  of  brevity.  He  has 
compressed  into  a  wonderfully  small  compass  a  great  deal  of  matter.  Our  im- 
pression is  that  the  work  has  been  carefully  executed?^ — Solicitors*  Journal. 


**  For  the  purposes  of  working  law 
students  nothing  could  be  more  useful. 
Besides  explaining  every  legal  term,  new 
and  old,  the  author  gives  short  notes 
upon  points  of  law,  which  are  excellent 
specimens  of  clear  and  compressed  writing. 
References  to  cases  and  statutes  are 
abundant,  as  also  to  the  best  text  writers 
on  each  subject  As  an  example  of  Mr. 
Brown's  resolute  endeavour  to  reduce  even 
the  vaguest  and  widest  portions  of  our  law 
to  some  clear  first  principles,  we  may  refer 
readers  to  the  title  *  Fraud,'  where  they  will 
find  nine  columns  of  compressed  learning 
scientifically  arranged.  French  and  Roman 
law  terms  and  doctrines  are  also  carefully 
explained,  while  even  the  growth  and  cha- 
racter of  the  British  Constitution  are  shortly 
but  clearly  set  out  under  their  proper  head- 
ings. As  already  stated,  the  book  is,  for 
students,  invaluable ;  but  members  of  the 
profession  will  also  find  it  useful  for  ready 
reference ;  and  certainly  the  public  could 
6nd  a  ereat  deal  of  curious  information  in  its 
pages.  — The  Law, 

"In  Mr.  A.  Brown's  *New  Law  Dic- 
tionary,' the  object  has  been  to  present  a 
complete  institute  of  the  whole  law  of 
England,  expressing  briefly,  but  without 
inaccuracy  or  meagre  n  ess,  the  rules  and 
principles  of  the  common  law,  of  Chancery 
law,  of  real  property  or  conveyancing  law, 
of  mercantile  law,  of  constitutional  law,  and 
of  public  or  general,  that  is,  international 
law.  In  carrying  out  this  comprehensive 
scheme  the  author  has  arranged  the  rules 
and  principles  of  doctrine,  evidence,  or 
procedure  in  lexicographical  order,  giving 


prominence  to  modem  law,  but  giving  the 
ancient  law  when  serviceable  in  explaining 
modem  principles  or  phrases.  This  work, 
laborious  and  difficult  as  it  was,  has  been  ad- 
mirably carried  out,  and  the  work  is  really 
what  it  professes  to  be,  a  complete  com- 
pendium. An  index  to  a  dictionary  is  a 
novelty,  but  from  the  exceptional  nature  of 
the  contents  an  index  was  likely  to  be  most 
useful,  and  accordingly  Mr.  Brown  has 
prefixed  to  the  book  a  copious  index  by 
which  a  student  can  at  once  turn  to  the 
main  body  of  the  work  and  obtain  the  in- 
formation he  requires.  Authorities  and 
cases  are  abundantly  cited,  and  Mr.  Brown 
can  claim  with  justice  to  call  his  book  an 
institute  of  the  whole  law." — Standard, 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  than 
four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  muoi 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  had 
in  view.  Mr.  Brown  has  perhaps  done 
about  as  much  as  any  one,  not  a  rare 
genius,  could  do,  and  his  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  with  a 
general  idea  of  a  law  or  legal  principle.  It 
is  a  handy  book  to  have  at  one's  elbow.*' 
— Saturday  Review, 


I 


"  This  book  has  now  been  for  some  time  published,  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  admirable  Law  Dictionary ,  and 
something  more,  inasmuch  as  it  contains  elaborate  historical  and  antiquarian 
analyses  of  our  legal  system  under  the  several  headings.  The  student  and  the 
literary  man  will  find  the  book  very  useful  in  reading  and  writing.  Indeed  the 
people  who  are  not  lawyers,  but  who  nevertheless  feel  a  desire  or  are  under  a 
necessity  to  use  legal  terms,  or  who  meet  them  in  their  course  of  study,  cannot  do 
better  than  obtain  a  copy  of  this  work  and  use  it  judiciously ;  they  will  thereby 
be  enabled  to  avoid  the  ludicrous  errors  into  which  novelists  in  particular^  and 
public  speakers  too,  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comfrehend,^^ — Irish  Law  Times. 
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OOGHIiAN'S  HINDU  LAW. 
Now  ready,  in  8to.,  1876,  price  8«.»  doth, 

AN   EPITOME   OF  HINDU  LAW  CASES, 

With  Short  Notes  thereon,  and  Introductory  Chapters  on  Sources  of  Law,  Marriage, 

Adoption,  Partition,  and  Succession. 
By  WILLIAM   M.  P.  COGHLAN, 

BOMBAY  CIVIL  SERVICE,  JUDGE  AND  SESSIONS  JUDGE  OP  TANNA. 

"  Mr.  X^hlan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  law  cases 
as  a  guide  to  the  law  reports  and  to  the  standard  text-books.  Apart  from  its  professional  value,  it  presents  a 
curious  picture  of  Hindoo  customs  and  ideas  on  Yarious  subjects,  such  as  marriage,  family  ties,  &c"— 
Saturday  Rtvieui, 

THE    ELEMENTS     OF    ROMAN    LAW. 

In  216  pages  Svo.,  1875,  pnce  lOf.,  cloth, 

A  CONCISE   DIGEST  j)F  THE    INSTITUTES 

GAIUS   AND**'jUSTINIAN, 

Witk  copious  References  arranged  in  PareUlel  Columns^  also  Chronological  and 

Analytical  1'ctbUs^  Lists  of  Laws ^  &*c.  drv. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  mt 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMOUR  F.   HARRIS,  B.C.L.,  M.A., 

OP    WORCESTER    COLLEGE,    OXFORD,     AND    THE    INNER    TEMPLE,    BARRISTBR-AT-LAW ; 
AUTHOR  OP  *'  UNIVERSITIES  AND  LEGAL  EDUCATION." 


**Mr,  Harrises  digest  ought  to  have  very  great  success  among  law  students  both  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praisewortky  accuracy 
and  laborious  condensation.^* — Law  Journal. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gaius  and  Justinian^  and  is  so  arranged  that  the  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  tivo  writers  on  each  point.  From  the  very  e^act 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr,  Harris  has  arranged  his  digest  itnll  render 
it  most  useful^  not  only  to  the  students  for  whom  it  was  originally  written^  out  also  to  those 
persons  who^  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Poste^ 
Sanders^  Ortolan^  and  others^  yet  desire  to  obtain  some  knowledge  of  Roman  Ztfw." — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

^*,Mr,  Harris  deserves  the  credit  of  having  producal  an  epitome  which  will  be  of  service 
to  those  numerous  students  who  have  no  time  or  suficient  ability  tlo  analyse  the  Institutes  for 
themselves,^' — Law  Times. 

THE  REVISED   EDITION   OF   WE  STATUTES, 

PREPARED  UNDER  THE  DIRECTION  OF  THE  STATUTE  LAW 

COMMITTEE, 

AND 

PUBLISHED  BY  THE  AUTHORITY  OF  HER  MAJESTY'S  GOVERNMENT. 

£  *.    d. 
Volume  I. — Henry  III.  to  James  II.,  1235-1685  .120  cloth. 

2. — Will  &  Mary  to  lo  Geo.  III.,  1688-1770  .100      „ 

3.— II  Geo.  III.  to  41  Geo.  III.,  1700-1800  .     o  17    o      „ 

4.— 41  Geo.  III.  to  51  Geo.  III.,  1801-1811   .     o  18    o      „ 

5. — 52  Geo.  III.  to  4  Geo.  IV.,  1812-1823  .150      ,, 

6.-5  Geo.  IV.  to  I  &  2  Will.  IV.,  1824-1831   .     i    6    o      „ 

7.— 2&3WiU.IV.to6&7WiIl.  IV.,  1831-1836  .  I  10  o  „ 
8.-7  Will  IV.  &  I  Vict  to  5  &  6  Vict.,  1837-1842  .  i  12  6  „ 
9.-6  &  7  Vict,  to  9  &  10  Vict.,  1843-1846  .1116      „ 

10. — 10  &  II  Vict,  to  13  &  14  Vict.,  1847-1850  .176       „ 

CHRONOLOGICAL  TABLE  of  and  INDEX  to  the  STATUTES,  to  the  end  of  the 

Session  of  1874.     Third  Edition,  imperial  8vo.,  £i  5^.,  doth.  k 
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MR.  INDERMAUR'S  BOOKS  FOR  STUDENTS. 

"  Mr.  Indermaur's  bo«ks  mre  admirably  adapted  to  tlie  parpo»e  for  wUdi  thcv  are 
heartily  recoBUM&d  them  to  students  and  teachers,  who  will  find  thea  •MoetdLmgtj  eoi 
diunu  of  the  \M.'w,**'-~AmrrkmM  Lmw  Rewiiw, 


IX.  Of  Fraud  and  lUegaUty. 

Part  II.    Or  Tokts. 
I.  Of  Torts  generally. 
II.  Of  Torts  afiecting  Land. 
III.  Of  Torts  affecting  Goods  and  other  Personal 
Property^and  herein  of  the  Title  to  thei 


aUlity.  I        II.  Of  Evidence  m  Ciril 


In  8vo.,  price  6j,,  doth, 

THE  STUDENVS  GUIDE  TO  THE  JUDICATURE  ACTS. 

1873  and  1875; 

AND  THE  RULES  THEREUNDER : 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students.  Bj 
John  Indbrmaur,  Solicitor,  Author  of  "  Self-preparation  for  the  Final  Exami- 
nation,'' and  "  Epitomes  of  Leading  Common  Law,  and  Equity  and  ConTejmndne 
Cases.'' 

In  8va ,  Second  Edition,  preparing  for  publication, 

SELF-PREPARATION  FOR  THE  FINAL  EXAM  I  NAT/ON. 

CONTAINING  A   COMPLETE  COURSE   OF  STUDY,  WITH  STATUTES, 

CASES,    AND    QUESTIONS; 

And  intended  for  the  use,  during  the  last  four  months,  of  those  Articled  Clerks  who 
read  by  themselves.  By  John  Indermaur,  Solicitor  (Clifford's  Inn  Prixeman, 
Michaelmas  Term,  1872) ;  Author  of  *'  Epitomes  of  Leading  Common  Law,  and 
Equity  and  Conveyancing  Cases."  

Third  Edition,  in  8vo.,  1875,  price  6j.,  doth, 

AN    EPITOME    OF    LEADING    COMMON    LAW   CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  **  Smith's  Leading  Cases."  By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 
"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Caiies,'  hy  Mr.  Inder- 
maur, Solicitor.  l*he  firtt  edition  of  this  work  was  published  in  Februaiy,  1873,  the  second  in  Apvil,  1874,  and 
now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be  fur- 
nished than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition.  In  this  edition  the  author 
has  inserted  the  welUknown  case  of  Cnrnr  v.  Misa  immediately  after  Milier  v.  JRacf.** — Lam  yemmml^ 

Second  Edition,  in  8vo.,  1874,  price  dr.,  doth, 

AN   EPITOME   OF   LEADING    CONVEYANCING    AND 

EQUITY   CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  "An  Epitome  of  Leading 

Common  Law  Cases." 

"We  have  received  the  second  edition  of  Mr.  Indermaur's  ver^ useful  Epitome  of  Leadins  Conveyw 
andng  and  Equity  Cases.     The  work  is  very  well  done." — Law  Ttaut. 

"  Ina  Epitome  well  deserves  the  continued  patronage  of  the  class— Students — for  whom  it  is  espedally 
intended.    Mr.  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.'  "—CoModa  Lam  J^mrmmL 


Now  ready,  in  one  Tolume,  8va,  1876,  price  2Qr.,  doth. 

PRINCIPLES   OF   THE    COMMON    LAW. 

Intended  for  the  Use  of  Students  and  the  Profession.    By  John  Indermaur,  Solidtor, 
Author  of  "  Epitomes  of  Leading  Cases,"  and  other  Works.  I 

CONTENTS, 
Imtroduction.  Ghiip.  Pakt  I.  {camiimmMi^ 

Chspu  Past  I.    Op  Contracts.  |  VIII.  Of  the  Liability  on  Contncts — 

I.  Of  the  diAerent  kinds  of  Contracts— their  ,^    ano^andezcnsMfgr^^ 

Breach  and  the  Rules  for  their  Construction.  ""    'n,*- ^       j 

IL  Of  Simple  Contracts,  and  particulariy  of  Cases 
in  which  writing  is  required  for  theur  validity. 

III.  Of  Contracts  as  to  Land,  and  herein  of  Land- 

lord  and  Tenant 

IV.  Of  Contracts  as  to  Goods,  and  herein  of  Bail-  _^^^ 

V   n?f?***  *°?m"'¥?*5^*'IS"i?  '™^^S^  i  ■'  IV.  Of  iKra  kffectii^ii'p^;;^^ 

V.  OfMeixanulcCootracts.siidheremof  BiUsof  y.  Of  Tons  affecting  the  Person  (cpntimm^. 

Lxchange.Promi^ry  Notes,  and  Cheques.  |  yi.  Of  Torts  arising  ^culiarly  from  Neiligence. 

VI.  Of  some  particidar  Contracts,  irrespective  of  1  •  \Z            '            *^»^Mfc««— 

any  disability  of  the  Contracting  fcties.  I  Part  III.  Ofcbrtain  MiscKLutMBoirsMATTnas. 

VII.  Of  Contracts  with  persons  under  some  dis-  I  I.  Of  Damages. 
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Third  Edition,  in  one  yolume,  8vo.,  1876,  price        cloth, 

THE  PROBATE,   LEGACY,   AND   SUCCESSION 

DUTY  ACTS: 

Comprising  36  Geo.  III.  cap.  52 ;  45  Geo.  III.  cap.  28 ;  55  Geo.  III.  cap.  184 ;  and 
16  &  17  Vict.  cap.  51  ;  with  an  Introduction,  copious  Notes  and  References  to  all 
the  decided  Cases  in  England,  Scotland  and  Ireland,  to  Michaelmas  Term  1870 ; 
together  with  an  Appendix  of  Statutes,  Forms,  Tables  of  Duties,  and  a  full  Index. 
By  Alfred  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession  Duties. 

"  It  is  the  only  complete  book  upon  a  subject  of  1        "  Since  Mr.  Hanson  produced  his  first  edition  he 
great  importance,  but  which  does  not  come  within    I    has    been   appointed  Comptroller  of  Legacy  and 


the  regular  course  of  professional  study,  and  there- 
fore requires  to  be  read  up  when  a  case  having 
reference  to  it  comes  into  the  solicitor's  office. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the 
adviser  at  such  a  time.  Hence,  a  volume  without 
a  rival." — Law  Times. 


Succession  Duties.  His  book  is  in  itself  a  most 
useful  one ;  its  author  knows  every  in  and  out  of 
the  subject,  and  has  presented  the  whole  in  a  form 
easily  and  readily  handled,  and  with  good  arrange- 
ment and  clear  exposition." — Solicitor^  JoumtU, 


In  one  volume,  8vo.,  1870,  price  181.,  cloth  lettered, 

THE   LAW  OF  COPYRIGHT, 

In  Works  of  Literature  and  Art ;  including  that  ot  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
CopiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 

"  A  book  that  is  certainly  the  most  complete  trea-  "The  book  is  a  thoroughly  good  one."— 7*^ 

tise  upon  the  complex  subject  of  copyright  which        Bookseller. 
has  ever  been  published  in  England." — Atketuntm. 

"A  work  much  needed,  and  which  he  has  done 
exceedingly  'WeW.*'— American  Law  Revirtv. 


"We   refer   our   readers   to   thb  capital  book 
on  Copyright."— /"iir  PitbUsJure  Circular, 


In  8vo.,  1873,  price  lar.  6</.,  cloth, 

THE  BOVILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
5th  June,  1849,  granted  to  the  late  G.  H.  BoviLL  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  by 
W.  W.  Wynne,  Attomey-at-Law. 

In  8vo.,  1872,  price  12s.,  cloth. 

An  Exposition  of  the  Laws  of  Marriage 

AND  Divorce. 

As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  By 
Ernst  Browning,  of  the  Inner  Temple,  Barrister-at-Law. 

In  8vo.,  1867,  price  i6j'.,  cloth, 

THE   OHAEITABLE   TRUSTS   ACTS,  1853,  1855,   1860; 

THE   OHAEITT  COMMISSIONERS  JUEISDIOTIOIT  AOT,  1862; 
THE  BOMAN  OATHOLIO  OHABITIES  ACTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission. 

"  Charities  are  so  nmnerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 


roudi  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abuses  and  to  call  m  the  aid  of  the 
oommiasioDers  for  a  more  beneficial  application  of 
their  funds,  that  we  are  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  the  statutes  that 
regulate  them,  admirably  annotated  by  two  such 
competent  editors  as  Messrs.  Cooke  and  Harwood, 
whose  official  experience  peculiarly  qualifies  them 
for  the  task."— Z^w  Timet. 
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THE  LAW  OP  INJUNCTIONS. 

♦ 

In  two  volumes,  royal  8vo.,  1872,  price  yor.,  dotb, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS, 

EMBRACING  ALL  THE  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 


By    WILLIAM    JOYCE, 
OF  Lincoln's  inn,  barrister-at-law. 


REVIEWS. 


•« 


'A  w<Mrk  which  alms  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  b,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it.  ...  .  We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and— fame." — Law  Magazine 
and  RwvUw. 

"Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and  com- 
mon law. 

"  Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  vaiuable  and 
technical  matter  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  com[Hlation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  JoumeU. 

*'  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  (or  them. 

"  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
^>ng  3*500.  and  the  statutes  cited  x6o,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  aoo  pages.  The  woric  is 
probably  entirely  exhaustive." — Law  Times. 


"  Mr.  Joyce's  work,  within  the  limits  which  he  has  assigned  himself,  is  well  done.  He  has  been 
eridently  diligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fulness  of  detail  than  in  any  work  on  injunctions  with  which  we  are  familiar.  It  cannot  fail  to  be 
useful  in  instructing  practitioners  in  the  proper  employment  of  this  much  abused  method  of  procedure."— 
American  Law  Review. 


(f 


Mr.  Joyce  has  produced  a  clear,  scientific  and  thorough  treatise  upon  the  subject  of  injunctions 
which,  unlike  most  English  works,  will  be  nearly  as  useful  to  the  American  as  to  the  English  pnurtittoaer. 
*'  We  doubt  if  there  can  be  a  single  case  of  any  note  found  upon  injunctions  in  the  English  law  that  is 
not  cited  in  these  yo\\imt&.'*— Chicago  Legal  News. 


it 


This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  f;^>mmon 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  Index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  anther 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
C/iemseJvcs  in  a  manner  deserving  of  iheVivg^  tt^tatLon  they  bear."— Cama^s  Law  yoummJ, 
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This  day  is  published,  in  8vo.,  1876,  price  6s,,  cloth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BRIEFLY    STATED, 

With  Introduction,  Excursuses,  and  Notes.  By  Ernest  C.  Thomas,  Bacon  Scholar  of 
the  Hon.  Society  of  Gray's  Inn,   late  Scholar  of  Trinity  College,  Oxford. 

EXTRACT  FROM   AUTHOR'S   PREFACE. 

Some  knowledge  of  the  chief  ca<«es  in  Constitutional  Law  is  now  required  in  many  examinations,  and 
is  obviously  nece5!>ary  to  the  thorough  student  of  our  constitutional  history.  Yet  there  has  existed  no 
book  briefly  setttnj;  out  the  main  principles  decided  in  these  cases,  which  are  scattered  through  many 
volumes,  and  buried  in  prulix  reports. 

What  I  h.ive  endeavoured  to  do  is  to  extract  the  essence  of  all  the  cases  with  which  the  student  is 
expected  to  be  familiar,  preserving  always  something  of  the  concrete  circum^t  ince  that  is  so  helpful  to  the 
memory  :  to  add,  where  necessary,  a  short  note  to  the  individual  case  ;  and  to  subjoin  to  each  important 
group  of  cases  some  general  remarks  in  the  shape  of  an  excursus.  I'hs  cases  are  so  arranged  as  to  be 
convenient  for  ready  reference,  and  while  the  treatment  is  very  concise,  I  hope  that  it  is  sufficiently 
accurate.  

In  one  volume,  royal  8vo.,  1869,  price  30/.,  cloth  lettered, 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS    POINTS    OF    ENGLISH   JURISPRUDENCE. 

Collected  and  Digested  from  Official  Documents  and  other  Sources ;  vith  Notes.  By 
William  Forsyth,  M.A.,  Q.C.,  Standing  Counsel  to  the  Secretary  of  State  in 
Council  of  India,  Author  of  •*  Horten.sius,"  **  History  of  Trial  by  Jury,"  **  Life 
of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 

Prom  the  OONTBMFOBARY  RSVIBW.  From  the  CANADA  I<AW  JOUBNAIj. 

"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  resM^sa  of  such  lawyers  and  state:*- 
men  as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhtirst.  Abinger, 
I)enman,  Cran worth,  Campbell,  Su  Leonards, 
Westbury,  Chelmsford,  Cockoum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherlcy.  At  the  end  of 
each  chapter  of  the  '  Cases  and  Opinions/  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  'Opinions' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  this  work  at  anv  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions." 


"  Mr.  Forsyth  at  the  present  juncture  has  done 
good  service  not  only  to  his  profession,  but  to  all 


From  ih6  ItAW  MAOAZINB  and  LAW 
RBVmW. 


«' 


'Mr.  Forsyth  has  largely  and  beneficiallv  added 
TO  our  legal  stores.  H  is  work  mav  be  regarded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonics  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  the>e 
relations  perfectly  clear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
coitstantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
Yolume.  .  .  .  Among  other  questions  on  which 
'opinions'  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy  ;  the  prerogatives  of  the 
Crown  in  relation  to  treasure  tro\e,  land  in  the 
colonies,  mines,  cession  of  territory,  &c.  ;  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 
giaoce,  the  Ux  loci  and  the  Ux  Jori^  extradition, 
vid  appeals  from  the  colonies.  The  volume  betjrs 
marits  of  extreme  care  and  regard  to  acairacy,  and 
b  ia  every  respect  a  valuable  contribution  to  consti- 
tutional law." 


men  who  take  any  interest  in  public  affairs,  and  we 
therefore  hope  that  those  for  whom  the  book  is 
especially  intended  will  not  be  backward  in  eiving 
to  it  that  support  which  the  industry  and  ability  of 
its  author,  and  the  public  spirit  and  enterprise  of 
its  publishers,  so  well  deserve." 


From  the  LAW  THOBS. 

"This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  prindples 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  ^  He  collects  in  separate  dusters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.  Thus,  the  fiirst  chapter  b  devoted  to 
cases  on  the  common  law.  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  ecclesiastical  law 
relating  to  the  colonies  ;  the  third  to  the  powers 
and  duties,  civil  and  criminal  lubili ties,  of  governors 
of  colonics ;  the  next  to  vice-admiralty  jurisdiction 
and  piracy  ;  the  fifth  to  certain  prerogatives  of  the 
Crown :  such  as  lands  in  the  colonies,  grants, 
escheats,  mines,  treasure  trove,  royal  fish,  felon's 
goods,  writ  ne  rxent  regno,  proclamation,  cession 
of  territory,  and  creation  of  courts  of  justice  ;  the 
sixth  chapter  contains  opinions  on  nuu-tial  law  and 
courts-martial ;  the  seventh  <mi  extra-territorial  juris- 
diction :  the  eighth  on  the  lex  loci  and  lex  /ori ; 
the  ninth  on  allegiance  and  aliens ;  and  then  suc- 
cessively on  extradition  ;  on  appeals  from  the  colo- 
nies ;  on  the  revocation  of  charters ;  on  the  Channel 
Islands ;  on  the  nationality  of  a  ship,  and  other 
matters  relating  to  ships:  on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  trade ;  on  wriu 
of  habeas  corpus ;  on  certain  jwints  relating  to  the 
criminal  law  ;  and  lastly,  on  miscellaneous  subjects, 
such  as  the  declaration  of  war  before  hostilities ;  on 
the  right  of  war.  booty  and  prize,  and  on  the  grant 
of  a  marriage  licence.  .  .  .  This  b  a  book  to  be 
read,  and  therefore  we  recommend  it  not  to  all 
lawyers  only,  but  to  every  law  student.  Ihe 
editor's  own  notes  are  not  the  least  valua.^Wvo"^'' 
of  the  volurcvc." 


da 
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Third  Edition,  in  8va,  1875,  V^ce  21J.,  cloth, 

THE   LAW  OF  COMPENSATION 

FOB  IiANDS,  HOUSES,  dsc. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

Third  Edition  {mitch  enlarged). 

By  eyre  LLOYD, 

OF  THE  INNER  TEMPLE,   BAR&ISTER-AT-LAW. 


*'This  new  edition  of  Mr.  Lloyd's  book  will 
sustain  its  reputation  as  a  useful  practical  treatise 
on  a  branch  uf  law  of  considerable  imporUnce  and 
difficulty.  The  new  cases  have  been  diligently 
noted  up,  and  we  may  notice,  as  a  feature  uf  die 
book,  mat  references  to  four  sets  of  reports  are 
appended  to  nearly  all  the  recent  decisions.  An 
important  addition  has  been  recently  made  to  the 
law  of  compensation  by  the  Artizans'  Dwellings 
Act.  Mr.  Lk>^  prints  the  Act  in  full  in  his  Ap- 
pendix, and  gives  in  chapter  xi.  an  outline  of  the 
procedure.    He  also  gives  a  summary  of  the  por- 


tions of  the  Public  Health  Act  of  last-session  bearing 
upon  the  subject  of  compensation.  As  a  careful 
digest  of  the  law  of  compensation  it  will  be  found 
of  service  to  the  profeMion." — Solicitor^  Journal, 
"  It  b  with  much  gratification  that  we  have  to 
express  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.  Thoroughly 
satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition." — Irish  Law 
Times. 
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In  Svo.,  1875,  price  I2J.,  cloth, 


THE    LAW    OF    FIXTURES. 

Third  EdUion, 
Including  the  Law  under  the 

AGRICULTURAL  HOLDINGS  ACT,  7875, 

Incorporating  the  principal  American  Decisions,  and  generally  bringing  the  law 

down  to  the  present  time. 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon, 

OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 


"  The  decisions  given  since  the  second  edition  of 
this  work  was  published  in  the  imp>ortant  cases 
of  Ex  parte  Daglisk,  in  rt  Wilde,  and  Ex  parte 
Barclay,  in  re  Joyce,  and  several  other  further 
decisions  of  the  Courts  on  the  Law  of  Fixtures, 
have  rendered  a  third  edition  desirable.  The  author 
has  taken  the  opportunity  to  recast  the  general 
form  of  his  treatise.  He  has,  to  some  extent, 
abandoned,  we  are  glad  to  see,  in  conformity  to 
the  opnions  expressed  in  various  reviews,  and  to 
the  wishes  of  practical  lawyers,  the  historical  mode 
of  treatment.  He  has  aLso  introduced  the  Agricul- 
tural Holdings  Act,  1875,  explaining  its  barings 
on  the  subject  of  Fixtures.  Such  is  an  outline  of 
the  variations  of  the  present  from  the  last  edition. 
The  subject-matter  of  the  treatise,  we  may  say, 
forms  one  of  the  most  complicated  and  intricate 
branches  of  case  law.  The  difficulty  of  definition 
merely  predicates  the  difficulty  of  the  subject,  and 
there  will  be  found  very  little  simplicity  or  uniaue- 
ness  in  the  Law  of  Fixtures.  The  principal  rules  laid 
down  are,  first,  certain  classes  of  fixtures  by  reason 
of  the  antiquity  of  their  origin,  or  of  the  analogy  of 
their  natures  to  the  fixture  of  ancient  origin,  fall 
strictly  within  the  early  rules  of  the  purely  agri- 
cultural classes  of  fixtures.  Wherever  this  is  so. 
the  early  rule  will  be  found  to  have  asserted  a 
paramouncy  over  all  other  considerations,  and  the 
fixture  will  be  indissolubly  united  with  the  inherit- 
ance. 'Then,  secondly,  it  will  be  necessary  to 
consider,  but  always  secondarily  and  in  subordin- 
ation  to  the  matter  already  men^oned,  cenaux 
other  circumstances  which  are  not  infTequeni  e\e- 
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ments  in  the  modem  cases ;  that  is  to  say,  one  or 
other  or  all  of  the  three  following  circumstances, 
viz.,  either  (i)  the  method  or  measure  of  the  alleged 
annexation  to  the  freehold ;  or  (a)  the  construction 
of  some  written  document  which  by  the  act  of 
the  contending  parties  themselves,  or  of  those 
under  whom  they  claim  or  otherwise,  has  been 
made  to  regulate^  their  rights  ;  or  (3)  the  effect 
which  is  to  be  given  to  certain  derivative  rights, 
the  consequences  of  certain  derivative  relations 
which  have  come  to  be  vested  in  and  establishexi 
between  the  contending  parties.'  Under  the  last 
head  come  the  numerous  questions  as  to  rights 
between  mortgagees,  execution  creditors,  assignees 
in  bankruptcy,  of  lessees,  &c.,  among  which  some 
of  the  most  important  are  those  as  to  registration 
of  bills  of  sale.  We  have  already  adverted  to  the 
recent  cases  of  Ex  parte  Dagltsh,  in  re  IVilde, 
and  Ex  parte  Barclay,  in  re  Joyce.  The  author 
treats  of  them  at  some  length ;  and  the  conclusion 
at  which  he  arrives  is  very  important,  and  claims 
the  attention  of  legal  draftsmen  and  solicitors. 

We  have  touched  on  the  principal  features  of  this 
new  edition,  and  we  have  not  space  for  further 
remarks  on  the  book  itself;  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  dted 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear  ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judgest 
at  the  same  time  the  author  has  not  spared  to  deduce 
hb  ovm  observations,  and  the  treatise  is  commend- 
aL\ale  «&  well  for  originality  as  for  laboriousness.** 
— Law  ^oMmcU. 
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In  one  thick  volume,  8vo.,  1869,  price  32J.,  doth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,'  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godkfroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 


"The  title  of  this  book  is  the  best  possible 
explanation  of  its  contents.  Here  we  luive  all  the 
statutes  afTecdng  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  complete  manual  of  reference  of  all  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  degree.  .  .  .  We  find 
pages  of  authorities  on  '  transfer  of  shares/  '  calls/ 

forfeiture  of  shares,'  **«'.  /a.,' '  Lloyd's  bonds/ 
*  contracts  by  companies,'  and  *  dividends.'    Then 


comes  a  mass  of  matter  relating  to  the  Yoluntary 
and  compulsory  acquisition  of  lands  by  Railway 
Companies,  while  the  '  compensation '  cases  stretch 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  a  dozen  pages  on  the  powei^  and 
duties  of  Railway  Companies  in  the  construction  of 
their  works,  while  the  liability  of  the  Companies  as 
carriers  of  passengers  and  goods  is  also  elucidated 
in  the  most  elaborate  style.  The  *  Rating  of  Rail- 
ways '  adds  several  pages  of  authorities.  .  .  .  We 
believe  that  we  have  said  enough  to  show  that  this 
book  will  prove  to  be  of  pre-eminent  value  to  prac- 
titioners, both  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity." — Law  Journal, 


In  8vo.,  price  2s,  6^., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 
In  a  handy  volume,  crown  8vo.,   1870,  price   lOf.  6</.,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

This  book  will  be  of  infinite  service  to  lawyers    I    his  simplicity  of  style."  —  Liverpool  Journal  of 

CotHPHOTCt, 

"  An  admirable  treatise  on  an  important  branch 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Gray's  Inn,  Barrister-at-Law,  who,  in  a  compact 
volume,  gives  us  a  very  comprehen!>ive  statement  of 
'The  Law  of  Salvage,'  as  administered  in  the  Hi^h 
Court  of  Admiralty  and  the  County  Courts ;  wuh 
the  principal  authorities  EngKsh  and  American, 
brought  down  to  the  present  time,  and  an  Appen- 
dix containing  statutes,  forms,  tables  of  fees.  &c 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systematised  with  much  skill  and  aeamess  the 
leading  principles  deducible  from  numerous  judg- 
ments and  precedents,  both  here  and  in  the  United 
States.  H  is  work  is  likely  to  become  a  text-book 
on  the  law  in  question." — Daily  News. 
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practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of'^  information 
upon  all  pKases  of  the  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by,  the  American  lawyer  as  the 
English,  because  the  salvage  laws  of  America  and 
EUigland  are  much  alike,  and  Mr.  Jones  makes 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant  it  is  their  own 
fault.  Mr.  Jones  has  treated  a  very  compli- 
cated and  difficult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


In  8vo.,  1867,  price  u.,  sewed, 

LLOYD'S  BONDS;  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 


In  8vo.,  1870,  price  7x.  6</.,  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  IN 

ENGLAND  AND  IRELAND. 

By  W.  F.  FiNLASON,  of  the   Middle  Temple,  Barrister-at-Law. 


"  Mr.  W.  F.  Finlason  has  done  good  service  in 
pubUshing  a  concise,  well-written  history  of  the  law 
of  tenures  of  land  io  England  and  Ireland,  with 
particular  reference  to  inheritable  tenancy,  lease- 
hold tenure,   tenancy  at  will,   and  tenant  right. 


Confining  himself  to  the  facts  of  legal  hbtory,  he 
has  collected  and  presented,  in  an  tulniirably  com- 
pact form,  all  the  really  useful  information  it  con- 
tains. "—-Observer. 
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Second  Edition,  in  8vo.,  1875,  pnce  26x.,  cloth, 

THE  LAW  AND  PRACTICE  UNDER, THE  COMPANIES  ACTS. 

1862,    1867,    1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870,   1871,    1872; 

AND  OTHER  ACTS  RELATING  TO  JOINT  STOCK  COMPANIES, 

Together  with  Rules,  Orders,  and  Forms,  &c  &c.    By  H.  Burton  Buckley,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 
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In  the  preparation  of  the  Second  Edition  the  Reports  have  been  carefully 
researched^  and  numerous  authorities  added.  Table  A ,  of  The  Companies 
Acty  1862,  is  now  printed  with  Notes,  in  which  many  points  not  touched 
upon  in  the  First  Edition  are  discussed.  The  authorities,  including  those 
in  the  Albert  and  European  Arbitrations,  are  brought  down  to  the  date 
of publicaiion. 


EUBOPEAN   ABBITBATION. 


In  Parts,  price  *is,  6d,  each,  sewed, 

LORD   WESTBURY'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


ALBERT    ARBITRATION. 

♦ 

In  Parts,  price  7^.  6d.  each,  sewed, 

LORD  CAIRNS'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


In  8vo.,  1 87 1,  price  21s,,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts,  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Barrister-at-Law. 

"  This  treatise  has  not  been  pubh'shed  before  it 
was  wanted.  The  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  have  been  a  work  of  ^reat  labour,  and  we 
are  pleaiied  to  observe  that  m  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  .  .  .  We  can- 
not conclude  our  notice  of  this  work  without  saying 
that  it  reflects  great  credit  on  the  publishers  as  well 
as  the  author.  The  facilities  afforded  by  Messrs. 
Stevens  and  Haynes  for  the  publication  of  treatises 
bv  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  as.5ured  that  they  do  not  lightly 
lend  their  aid  to  works  presented  for  publication, 
and  that  in  consequence  publication  by  such  a  firm 
ii  to  some  extent  a  guarantee  of  the  value  of  the 
irorfe  pubiished." — Canada  Law  Journal. 


**  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  dean  and  clear 
handling  it  is  here  presented  as  clearlv  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character. 
—S^lkitor^  JourMai. 

**  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
gubhes  original  research  from  borrowed  labours." 
— American  Law  Review, 

'*  We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omnsion 
of  any  important  itomtsJ  **-^Law  Times, 
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In  two  volumes,  royal  8vo.,  1875,  V^^^  jo^'f  cloth  lettered, 

THE    LAW^ 

RELATING  TO 

SHIPMASTERS    AND    SEAMEN 

TffE/J^  APPOINTMENT,   DUTIES,   POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 


By  JOSEPH   KAY,  Esq.,  M.A.,  Q.C., 

OP  TRIN.  COLL.  CAMBKIDCB,  AND  OP  THB  NORTHRKN   CIRCUIT  ; 
SOUCITOR-GBNBRAL  OF  THB  COUNTY   PALATINR  OP   DURHAM;    ONB  OP  THB  JUOCBS  OF  THB  COURT   OF 

KBCORD   KOK   THB   HUNDKBD  OP   SALKOKD  ; 
AND  AUTHOR  OF   "TUB   SOCIAL  CONlilTION   ANU   BDUCATIOK  OF  THB   PBOPLB 


IN   BNGLAND  ANU   BL'ROPB. 


n 


ANALYSIS     OF    CONTENTS. 


Part  I.— The  Public  Authoritibs. 

Chap.  I.  The  Board  of  Trade :  its  Gcncnil  Func- 
tions with  reference  tu  Matiturs  and  Seamen. 
II.  Local  .Marine  lioards.  III.  Mercantile 
Marine  Otfices.     IV.  Naval  Courts. 

Part  II.— Thk  Appoint.mrnt,  Ckktificates, 
&c.,  OK  tub  Mastf.k. 

Chap.  I.  Who  may  appoint  or  succeed  him,  and 
how  long  his  authority  continues.  II.  His 
Qualifications.  III.  Ills  Kxamination  and 
Certificates.  IV.  In  what  ca^es  Culunial  Cer- 
tificates are  valid.  V.  His  Renuinurutiun.  VI. 
Who  may  remove  him,  or  cancel  or  suspend  his 
Certificate.  VII.  His  Offences.  VIII.  Lctfal 
Fft>cedure  for  infliction  of  Penalties,  &c. 

Part  III. — Duties  and  Responsibilities  ok 
THE  Master. 

Chap.  I.  The  Master's  general  duties  and  authori- 
ties on  the  Voyage.  II.  His  duty  to  •iee  that 
'  the  Ship  is  seaworthy.  III.  His  dutie.<>  with 
respect  to  receiving,  stowing,  and  Liking  c:ire 
of  the  Cargo.  IV.  Hisduty  in  tlieprepar.ition 
of  the  Ship  for  sea.  V.  His  duties  when  the 
Ship  has  to  proceed  to  a  Foreign  Port  and  load 
there.  VI.  His  duty  to  obtain  the  necessary 
Oearances,  &c.  VII.  Wh.it  iJocumcnts  he 
mast  procure  and  keep.  VIII.  Hi.t  duty  to 
carry  proper  Colours.  IX.  His  duties  after  all 
Ls  ready  to  Sail.  X.  When  he  i.s  bound  to  set 
Sail  on  the  Voyage.  XI.  When  he  must  sail 
with  Convoy.    XII.  His  duty  not  to  dsviate. 
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XIII.  His  duty  not  to  delay.  XIV.  What  cir- 
cumstances justify  or  excuse  a  delay  or  a  de- 
viation. XV.  His  duty  not  to  commit  Barratry. 
XVI.  His  duties  in  case  of  a  Collision.  XVII. 
His  duties  to  the  Underwriters  on  abandon- 
ment. XVIII.  His  duties  in  a  Port  of  Dis- 
charge. XIX.  His  duties  to  the  authorities  of 
tlie  Harbour.     XX.  The  Master's  Protests. 

Part  IV. — The  Master's  Duties  and  Powers 

WITH    KKSPECT   TO  THB   CaKCO. 

Cliap.  I.  Gener.iUy.  II.  His  duties  with  respect 
to  receiving,  i-towing,  and  taking  care  of  the 
Cargo.  III.  When  hu  may  Hypothecate  the 
Cargo.  IV.  When  he  may  Sell  it.  V.  When 
he  should  Tranship  it.  VI.  Freight.  VII.  His 
lien  on  the  Cargo.  VIII.  His  duties  with  re- 
ference to  Delivery. 

Part  V. — Bills  of  Lading. 

Chap.  I.  What  a  Bill  of  Ladii^  is,  and  its  form. 

II.  When  Master  may  sign  Bills  of  Lading. 

III.  The  effect  of  the  Bill  of  Lading  as  evidence. 

IV.  When  and  how  the  Bill  of  Lading  may  be 
Transferred.  V.  The  effect  of  the  Transfer  of 
the  Bill  of  Lading  upon  the  PROPERTY  in 
the  goods  named  in  the  Bill.  VI.  llie  effect 
of  the  Transfer  of  the  Bill  of  Lading  upon  the 
Contract  cont.iined  in  the  Bill  of  Lading. 

VII.  The  effect  of  the  Bill  of  Lading  upon  the 
liabilities  of  Owners,  Master  and  Charterers. 

VIII.  The  Master's  duties  as  to  delivery  of  tbe 
Goods.  IX.  The  meaning  of  the  exceptions  in 
the  Bill  of  Ladiz^. 
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"The  law-books  of  the  present  day  are  mostly  of 
two  classes :  the  one  written  for  lawyers,  and  only 
to  be  understood  by  them ;  the  other  intended  for 
the  use  of  non-professional  readers,  and  generally 
in  the  form  of  handy  books.  The  first,  in  the 
majority  of  cases,  is  of  some  benefit,  if  looked  upon 
merely  as  a  compilation  containing  the  most  recent 
decisions  on  the  subject ;  whilst  the  second  only 
aims,  and  not  always  with  success,  at  popularising 
some  particular  branch  of  legal  knowledge  by  the 
avoidance  of  technical  phraseology. 

"It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  classes ;  full  and  precbe 
enough  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  non-legal  understanding.  Vei  tfu  two 
vclnttut  by  Mr,  Kay  on  th*  law  relating  to  skip- 
matters  and  seamen  wiil,  we  venture  to  say,  be  of 
equal  service  to  the  captain^  the  lawyer^  and  the 
Consul,  in  their  respective  capacities^  and  even  of 
interest  to  the  public  generally,  written  as  it  iii  in  a 
clear  and  interesting  style,  and  treating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
venture  upon  the  ocean  ;  more  than  that,  we  think 
that  any  able-seaman  might  read  that  chapter  on 
the  crew  wi^  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 

**  Taking  the  whole  British  Empire,  the  tonnage 
of  sailing  and  steam  vessels  registered  in  the  year 
1873  w^f  wc  learn  in  the  preface,  no  less  than 
7,394,230,  the  number  of  vessels  being  36,825,  with 
crews  estimated,  inclusive  of  ma&tcrs,  at  330,849 ; 
but  the  growth  of  our  mercantile  fleet  to  such 
gigantic  proportions  Is  scarcely  attributable  to  any 
peculiar  attention  on  the  part  of  the  Legislature  to 
its  safety  and  welfare,  fur,  as  Mr.  Kay  justly  says, 
'it  is  remarkable  that  in  England,  the  greatest 
maritime  State  the  world  has  ever  seen,  no  proper 
precautions  were  taken  before  the  year  1B50  to 
protect  the  public  from  the  appointment  of  ignorant 
and  untrustworthy  men  to  tliese  important  posts ' — 
the  command  of  vessels,  'in  which  property  and 
life  are  committed  to  them  under  circumstances 
whidi  necessarily  confer  almost  absolute  power  and 
at  the  same  time  preclude  for  long  periods  the  pos:>i- 
bility  of  any  supervision.'  The  French,  he  tells  us, 
had  an  ordmance  as  early  as  the  year  1584,  re- 
quiring the  master  to  be  examined  touching  his 
experience,  fitness,  and  capacity.  Ihit  in  England 
the  indifference  on  this  subject  was  more  apparent 
than  real ;  it  arose,  we  believe,  out  uf  the  dislike  of 
interference  with  personal  concerns  and  private 
enterprise  which  is  so  strongly  marked  in  our  na- 
tional character,  nor  must  we  forget  that  some  of 
the  most  glorious  achievements  in  our  nautical 
annals  have  been  accomplished  by  men  not  strictly 
trained  to  the  sea,  and  this  fact,  no  doubt,  contri- 
buted to  the  reluctance  manifested  by  the  Legisla- 
ture to  apply  the  principles  of  paternal  government 
Co  the  protection  of  our  seamen  ;  for  the  going  and 
coming  uf  hundreds  of  thousands  over  the  ocean  for 
the  purposes  of  bu!>iness  or  pleasure  had  then  but 


lately  commenced ;  and,  moreover,  probably  it  was 
feared  that  too  much  care  for  the  welfare  of  our 
seamen  would  have  the  effect  of  diminishing  the 
hardihood,  self-reliance,  and  daring  which  had  up 
to  that  time  made  them  the  envy  of  the  worid. 

"  In  1854  the  Merchant  Shipping  Act  was  passed, 
repealing  the  Act  of  1850.  Under  its  provisions  the 
Board  of  Trade  received  its  present  extensive  au- 
thority over  merchant  ships  and  seamen.  Local 
Marine  Boards  were  constituted  for  the  examina- 
tion of  masters  and  mates  of  foreign-going  and 
home  passenger  ships.  Mercantile  Marine  officers 
established  for  the  registration  of  seamen,  and 
Naval  Courts  for  the  investigation  of  complaints 
against  masters,  and  other  matters.  Without  doubt 
the  result  of  this  system  of  compulsory  examination 
has  been  beneficial,  and  the  master  may  also  possess 
those  other  qualifications  which  cannot  be  subjected 
to  examination.  But  it  b  not  enough  now-a-days 
that  he  should  be  honest,  skilful,  courageous,  and 
firm :  he  must  also,  if  he  would  steer  clear  of  rocks 
other  than  those  marked  on  the  chart,  be  some- 
thing of  a  lawyer.  Thb,  it  might  seem,  would 
apply  equally  to  all  men  having  the  conduct  of  im- 
portant interests,  and  coming  into  contact  with 
large  numbers  of  men,  but  to  no  one  else  is  so  large 
a  discretionary  power  granted,  and  the  very  fact 
that  his  use  of  it  is  not  very  severely  scrutinised, 
only  adds  to  the  caution  with  which  it  should  be 
exercised.  And  then  there  are  many  incongruities 
in  his  position.  He  may  have  a  share  in  a  ship, 
and  yet  he  is  but  the  agent  of  the  other  owners; 
though,  if  he  has  no  share,  and  in  a  case  of  neces- 
sity hypothecate  the  ship,  he  also  binds  himself  in 
a  penalty  to  repay  the  sum  borrowed.  We  can 
make  no  charge  of  redundancy  or  omission  against 
our  author;  but  if  we  were  called  upon  to  select 
any  one  out  of  the  fifteen  parts  into  which  the  two 
volumes  are  divided  as  being  especially  valuable, 
we  should  not  hc>itate  to  choose  that  numbered 
three,  and  entitled  'The  Voyage.'  There  the 
master  will  find  a  succinct  and  compendious  state- 
ment of  the  law  respecting  his  duties,  general  and 
particular,  with  regard  to  the  ship  and  its  freight 
from  the  moment  when,  on  taking  command,  he  is 
bound  to  look  to  the  seaworthiness  of  the  ship,  and 
to  the  delivery  of  her  log  at  the  final  port  of  desti- 
nation. In  Part  IV.  his  duties  are  considered  with 
respect  to  the  cargo,  this  being  a  distinct  side  of 
his  duplicate  character,  inasmuch  as  he  is  agent  of 
the  owner  of  the  cargo  just  as  much  as  the  owner 
of  the  ship. 

"  Next  in  order  of  position  come  '  Bills  of  Lading' 
and  'Stoppage  in  Transitu.'  We  confess  that  on 
first  perusal  we  were  somewhat  surprised  to  find  the 
subject  of  the  delivery  of  goods  by  the  master  given 
priority  over  that  of  bills  of  lading  ;  the  logical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage  to  the 
author's  desire  fur  unity  in  his  above-mentioned 
chapters  on  '  The  Voyage.'  That  this  is  so  is  evi- 
denced by  the  fact  that  after  hi&  %«,n«».\Scw  Otasv^^x 


26 


BTEVSH8  t  HATVS8,  BSLL  TABD,  TIMFLB  SAB. 


THE  UW  REUTING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS  OF  THE  V^ORK-<!ontinued. 


I 


on  the  latter  subject  he  hx<i  left  a  blank  chapter 
with  the  heading  of  the  former  and  a  reference 
an/€.  *  The  power  of  the  mahter  to  bind  the  owner 
by  his  personal  contracts/  'Hypothecation,*  and 
*  The  Crew,'  form  the  remainder  of  the  contents  of 
the  first  volume,  of  which  we  should  be  glad  to  have 
made  more  mention,  but  it  is  obviously  impossible 
to  criticize  in  detail  a  work  in  which  the  bare  list  of 
cited  cases  occupies  forty-four  pages. 

"The  question  of  compulsory  pilotage  is  full  of 
difficulties,  which  are  well  sununed  up  by  Mr.  Kay 
in  his  note  to  page  763 : — '  In  the  United  States  no 
ship  is  bound  to  take  on  board  a  pilot  either  going 
in  or  coming  out  of  the  harbour,  but  if  a  pilot  offers 
and  is  ready,  the   ship    must  pay  pilotage    fees 
whether  he  is  taken  on  board  or  not/    Ships  do  not 
exist  for  pilots,  but  pilots  for  ships,  so  that  this 
option  in  the  use  of  the  pilot,  and  obligation  in  the 
matter  of  fees,  appears  to  us  to  be  exactly  that 
solution  of  the  difficulty  which  should  not  have 
been  arrived  at ;  and,  moreover,  it  is  open  to  the 
first  objection  urged  by  Mr.  Kay  against  the  com- 
pubory  system  of  pilotage,  which  is,  that  it  obliges 
many  ships  which  do  not  require  pilots  to  pay  for 
keeping  up  a  staff  for  those  who  do.     Seven  other 
cogent  reasons,  for  which  we  must  refer  the  reader 
to  the  book  itself,  though  most  of  them,  indeed, 
will  instantly  present  themselves  to  the  minds  of 
sailors  without  even  an  effort  of  memory,  are  noted. 
Section  338  of  the  Merchant  Shipping  Act  provides 
that  no  owner  or  master  of  any  ship  shall  be  an- 
swerable to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in  charge  of  such  ship 
within  any  district  where  the  employment  of  a 
pilot  is  compulsory  by  law.      If  he  interferes   to 
correct  the  pilot  in  the  handling  of  a  ship,  with  the 
peculiarities  of  which  the  latter  cinnot  generally  be 
acquainted,  he  may  render  him.self  and  the  owners 
liable  in  case  of  accident,   and  so  a  premium  is 
offered  to  his    indifference,    proof  being    always 
required  that  the  damage  was  occasioned  solely  by 
the  pilot's  neglect  or  fault,  to  entitle  the  owners  to 
the  benefit  of  this  section.    The  decision  in  the  ca.se 
of  the  General  de  Caen  well  illustrates  some  of  the 
difficulties  surrounding   the  subject.      She  was  a 
French  ship  upon  the  Thames,  where  the  employ- 
ment of  a  pilot  is  cumpuUory,  and  she,  therefore, 
took  on  board  a  pilot  as  well  as  a  waterman  to  take 
the  wheel  in  consequence  of  none  of  the  crew  being 
able  to  understand    Engli>h.     The  waterman   put 
her  helm  up  instead  of  luffmg  as  the  pilot  ordered, 
whereby  a  barge  was  run  into  and  damaged.     The 
French  owner  claimed  under  Section  389  of  17  and 
18  Vic,  c.  104.     It  was  held  that  the  pilot  was  not 
answerable  for  the  waterman's  inc.ipacily  or  fault ; 
that  the  pilot  gave  the  proper  orders  ;  that  it  would 
be   contrary  to  justice   to   say  that   the  pilot  was 
solely  liable  for  the  collision ;  that  the  waterman 
was  the  servant  of  the  owners,  and  that  they,  there- 
fore, were  liable.     The  real  question  at  issue  seems 
to  have  been  whether  the  English  pilot  ought  to 
have  spoken   French  or  the  French  ship  to  have 
had  on  board  a  helmsman  who  could  understand 
EnglUh,  and  the  corollary,  when  the  decision  had 
been  given  in  favour  of  the  former,  that  the  Govern- 


ment ofiicer,  when  engaging  the  helmsman,  was 
acting  merely  as  the  agent  of  the  French  owners. 

"The  master  has  a  large  authority  over  the 
passengers  on  board  his  ship,  equal  in  cases  of  great 
emergency  to  that  which  he  possesses  over  the 
crew.  Lord  Ellenborough  has  decided — it  will 
comfort  intending  travellers  by  sea  to  hear,  espe- 
cially if  this  country  should  again  become  involved 
in  a  war  with  a  nation  which,  unlike  Ashanti  and 
Abyssinia,  possesses  a  navy — that  a  maikter  ex- 
ceeded the  limits  of  his  authority  in  placing  a 
passenger  who  refused  to  fight  on  the  poop,  though 
willing  to  do  so  elsewhere^  in  irons  all  night  on 
that  particular  part  of  the  ship  to  which  he  had 
objected. 

"  It  is  for  the  interest  and  security  of  commerce 
and  navigation  that  it  should  be  generally  known 
that  the  amount  of  service  rendered  is  not  the  only 
or  proper  test  by  which  the  amount  of  salvage  re- 
ward is  estimated,  but  the  Court  will  grant  to  suc- 
cessful salvage  an  amount  which  much  exceeds  a 
mere  remuneration  for  work  and  labour  in  order 
that  the  salvors  should  be  encouraged  to  run  the  ri»k 
of  such  enterprises  and  go  promptly  to  the  succour 
of  lives  or  vessels  in  distress,  though  they  must  take 
care  that  they  do  not  by  their  subsequent  conduct 
forfeit  their  claims  to  such  reward. 

"  That  it  should  be  necessary  to  entice  men  by 
money  to  save  the  lives  of  their  fellow-creatures  is 
not  a  matter  for  congratulation ;  still  it  was  no 
doubt  to  some  extent  anomalous  that  formerly* 
whilst  large  proportionate  sums  were  paid  for  the 
recovery  of  property,  for  the  rescuing  of  human 
life  unless  associated  with  property,  no  salvage  re- 
ward could  be  recovered.  But  by  Section  458  of 
the  Merchant  Shipping  Act  the  preservation  of 
human  life  is  made  a  distinct  groimd  of  salvage  re- 
ward, with  priority  over  all  other  claims  for  salvage 
where  the  property  is  insufficient,  and  if  the  value 
of  the  property  is  not  adequate  to  the  payment  of 
the  claim  for  life  salvage  alone,  the  Board  of  Trade 
is  empowered  to  award  to  the  salvors  such  sum  as 
it  deems  fit,  either  in  part  or  whole  sati.-^faction. 

"There  is,  perhaps,  no  species  of  service  liable  to 
a  greater  variety  of  circumstances  under  which  it 
can  be  performed  than  salvage.  Consequently  wc 
cannot  be  surprised  that  questions  of  this  kind  fre- 
quently come  before  the  Courts,  and  that  the  num- 
ber of  decided  cases  is  very  large ;  but  Mr.  Kay 
has  succeeded  in  an  admirable  way  in  extracting  the 
main  points  connected  with  each  cose,  and  in  pre. 
senting  them  in  as  few  words  as  possible.  Of  course 
fuller  information  may  sometimes  be  required,  but 
the  reader  will  then  know  where  to  find  it. 

"  In  conclusion,  we  can  heartily  congratulate 
Mr.  Kay  upon  his  success.  His  work  e>ery  where 
bears  traces  of  a  solicitude  to  avoid  anything  like 
an  obtrusive  display  of  his  own  powers  at  tlie  ex- 
pense of  the  solid  matter  pertaining  to  the  subject, 
whilst  those  observations  which  he  permits  himself 
to  make  are  always  of  importance  and  to  the  point : 
and  in  face  of  the  legislation  which  must  soon  take 
place,  whether  beneficially  or  otherwise,  we  tliink 
his  book,  looking  at  it  in  other  than  a  profes£>ional 
light,  could  scarcely  have  made  its  appearance  at  a 
more  opportune  moment." 
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THE  UW  REUTIN6  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS   OF  THE  WORK-«m/mu.tf. 

Prom  the  LIVERPOOL  JOURNAL  OP  COMMERCE. 


'"The  Law  relating  to  Shipmasters  and  Seamen 
— such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Hayne^,  the  eminent  law  publishers,  of  London. 
I'hc  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, dutie<^,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 
work  being  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  authori- 
ties. ...  In  a  short  note  of  dedication  Mr.  Kay 
observes  that  he  had  been  engaged  on  it  for  the 
Ia»t  ten  years.  The  result  of  this  as>iduity  and  care 
has  been  the  production  of  a  standard  work  on  the 
subject  to  which  it  relates.  ...  As  to  the  value  of 
the  work  itself,  it  can  hardly  be  properly  treated  of 
in  limited  space.     It  is  divided  into  fifteen  parts 


which  have  reference  to  the  public  authorities  having 
control  in  shipping  matters,  the  appointment,  certi- 
ficates, &c.,  of  the  master,  his  duties  on  the  voyage, 
his  duties  and  powers  with  respect  to  the  cargo, 
bills  of  lading,  stoppage  in  transitu,  personal  con- 
tracts binding  the  shipowner,  hypothecation,  the 
crew,  pilots,  passengers,  collisions,  salvage,  the  ma.s- 
ter's  reme<lies  and  hi;>  liabilities.  From  this  range 
of  topics  it  will  be  seen  that  t/u  work  must  be  an 
invaiuabU  one  to  the  shipotuntr,  shi/^master^  or 
consul  at  a  foreign  port.  The  language  is  clear  and 
simple,  while  the  legal  standing  of  the  author  is  a 
sufhcicnt  guanintce  that  he  writes  with  the  requi- 
site authority,  and  that  the  cases  quoted  by  him  are 
decisive  as  regards  the  points  on  which  he  touches. 
The  work  is  excellently  'got  up,'  and  its  appear- 
ance is  quite  consistent  with  its  standard  character 
as  a  treatise  on  the  law  relating  to  shipmasters  and 
seamen." 


From  the  BOSTON  (IT.  S.)  JOURNAL  OF  COMMERCE. 


"Of  volumes  with  such  a  magnitude  of  pages, 
filled  with  abstruse  matter,  made  plain  and  clear, 
we  have  only  room  to  give  the  heads  of  the  Ana- 
lysis of  Contents,  without  alluding  to  the  various 
branches.  They  are  laid  out  in  fifteen  parts,  viz. : 
The  Public  Authorities  ;  Appointment,  Certificates, 
&c.  of  the  Master ;  the  Voyage ;  Master's  Duties 
and  Powers  with  respect  to  Cargo  :  Bills  of  Lading  ; 
Stoppage  in  TrauNitu  ;  When  the  Master  may  bind 
the  Shipowner  by  his  Personal  Contract ;  Hypo- 
thecation :  the  Crew ;  Pilots ;  Pa-^hengers  ;  Colli- 
sions ;  Salvage ;  the  Master's  Remedies  and  his 
Liabilities.  Then  follow  the  api)endiccs,  thirty-four 
in  number,  which  contain  a  great  deal  of  maritime 
law  information,  as  al>o  the  '  Index  to  Cases,'  and 
here  the  immense  labour  of  the  compiler  is  .seen  in 
its  fulled  and  most  distinct  sense.    The  index  of 


cases  decided  in  Courts  of  Final  Appeal,  relating  to 
maritime  disputes,  enumerated  in  lines  alphabeti- 
cally, makes  forty-two  long  pages.  These  are  ne- 
cessarily brief  in  abstract,  but  they  arc  really  of 
interest  to  all  shi/^pers  and  consignees^  to  masters^ 
ownerSf  and  seamen,  to  under^vriters^  and  to  the 
assured.  It  would  seem  hardly  possible  that  so 
much  valuable  and  really  interesting  information 
could  be  thrown  into  so  confined  a  sp>ace. 

"In  the  abstracts  of  law  cases  the  decisions  of 
the  Supreme  Court  of  the  United  States  are  re- 
ferred to  very  frequently,  as  precedents  in  maritime 
law,  and  we  note,  under  the  head  of  '  The  Master's 
Duties  to  tlie  Pa:>.scngers,  irrespective  of  the  statutes,' 
that  the  decisions  of  our  courts  are  oftentimes  men- 
tioned." 


From  the  LAW  JOURNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  1181  jnges  of  text,  81  pages  of  ap|>en- 
dices,  98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"The  total  merchant  shipping  of  the  United 
Kingdom  consisted  in  1873  of  21,581  vessels  of 
5*749*097  tons,  manned  by  203,339  seamen;  and 
the  total  merchant  shipping  Mi  the  whole  British 
Empire  consisted  of  36,8^5  vessels  of  7,294,230  tons, 
manned  by  330,849  se.inien.  Mr.  Kay  ju^tly  ob- 
serves upon  these  figure^ :  '  For  such  a  va>t  mer- 
cantile fleet,  one  would  have  thought  that  every 
thing  would  have  been  done  to  render  the  law 
affecting  such  a  vital  part  of  our  Imperial  Empire  as 
clear,  as  simple,  and  as  easily  to  be  inquired  into 
and  understood,  as  was  possible.'  Unfortunately, 
everyone  knows  that  the  exact  contrary  is  the  ca>e, 
and  that,  confused  as  is  the  conditii>n  of  almost 
every  department  of  English  jurisprudence,  no  one 
department  is  in  a  more  liupeless  and  chaotic  slate 


than  that  which  embraces  the  merchant-shipping 
laws  and  regulations.  Mr.  Kay  tells  us  that  these 
laws  are  to  be  discovered  by  researches  into  'thirty* 
five  statutes,  seventeen  orders  in  council,  great 
numbers  of  instructions  of  the  Board  of  Trade  ; 
great  numbers  of  bye-laws  and  regulations  of  the 
Trinity  I  louse  and  of  the  different  ports ;  and  great 
numbers  of  cases  decided  on  numberless  points  in  the 
various  courts.'  Now,  in  default  of  a  code  setting 
forth  in  a  clciu*  and  comprehensive  manner  the  law 
contained  in  this  rudis  indigestague  fnoles,  and  until 
such  a  code  is  formed,  the  only  anchor  of  salvation 
to  mariners  and  lawyers  alike  is  some  one  or  more 
treatises  on  which  reliance  can  be  placed.  Mr. 
Kay  says  that  he  has  '  endeavoured  to  compile  a 
guide  and  reference  book  for  masters,  ship  agents, 
and  consuls.'  He  hxs  been  so  modest  as  not  to 
add  lawyers  to  the  li<t  of  his  pupils:  but  his  work 
will,  we  think,  be  welcomed  by  lawyers  who  have 
to  do  with  shipping  transactions^  almost  as  cor- 
dially  as  it  undoubtedly  will  be  by  those  who 
occupy  their  business  in  the  great  waters. 
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THE  UW  REUTIN6  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS  OF  THE  WORK-^»n<«««4 


"  We  must  not  be  understood  as  intimating  that 
all  and  every  part  of  this  work  ha.s  a  legal  interest. 
Much  of  it  concerns  only  the  practical  life  of  the 
master  and  crew.  But  there  are  many  chapters  to 
which  members  of  both  branches  of  the  profession* 
and  especially  solidtors  reidding  at  the  great  pores, 
win  turn  with  gratitude  to  the  author  in  moments 
of  difficulty.  For  example.  Part  IV.  is  on  the 
master's  duties  and  powers  with  respect  to  the 
cargo,  and  deals  with  hypothecation,  freight,  lien, 
and  delivery.  Part  V.  contains  an  exhaustive 
treatise  on  bills  of  lading,  with  special  reference  to 
the  eflTect  of  the  transfer  of  the  bill  of  lading  upon 
the  property  named  in  the  bill.  Part  VI.  explains 
fully  the  right  of  stoppage  mtransitttt  and  Part  VII. 
teadies  when  the  master  may  bind  the  shipowner 
by  the  master's  personal  acts.  So  again  Part  XIII. 
deals  with  the  principles  of  salvage,  and  the  nature 
and  reward  fA  salvage  services.  The  great  bulk  of 
the  book,  however,  is  devoted  to  the  consideration 
of  the  rights,  duties,  and  obligations  of  the  master 
and  of  the  crew.  After  explaining  the  powers  and 
prerogatives  of  the  several  public  authorities  to 
whose  control  mariners  are  subject,  the  author  pro- 
ceeds to  the  appointment,  certificates,  &c.  of  the 
master,  his  general  duties  and  authorities  on  the 
voyage  towaurds  the  shipowner,  the  charterer,  the 
underwriter,  and  the  harbour  master.    Next  are 


considered  the  duties  and  powers  of  the  master  with 
respect  to  the  cargo,  his  power  to  bind  the  ship- 
owner by  contracts  either  for  necessary  supplies  or 
for  absolute  sale  of  the  ship,  and  his  power  of  hypo- 
thecation. Having  so  considered  the  posidoa  of 
the  master,  the  author  next  deals  with  the  crew, 
their  engagement,  wages,  legal  rights  to  wages,  and 
modes  of  recovery :  their  discipline,  and  the  legisla- 
tion for  their  protection  in  life,  limb,  and  pocket. 
Pilots  and  pilotage  are  then  conudered  at  great 
length ;  and  then  we  have  a  survey  of  the  rights  and 
liabilities  of  passengers,  and  the  statutable  provi- 
sions for  their  protection.  Collisions,  salvage,  the 
master's  personal  remedies  and  liabilities,  complete 
the  list  of  subjects.  The  appendices  contain  an 
immense  variety  of  forms,  tables,  scales,  ftc.  em- 
bracing fees,  medicines,  boats,  protests,  bottomry, 
and  rtspcttdentia  bonds,  orders  in  council,  instruc- 
tions to  emigration  officers,  lights,  bye-laws  as  to 
pilots,  remuneration  of  receivers,  and  other  matters 
and  things  too  numerous  for  detail. 

"  The  volumes  are  well  printed,  with  wide  mar* 
gins,  and  present  a  smart  ai^arance  both  in  cover 
and  page ;  and,  while  they  will  find  their  way  to 
the  cabins  of  the  masters  of  all  big  passenger 
steamers  and  merchantmen,  they  will,  we  believe, 
also  adurn  the  shelves  of  many  lawyers." 


From  the  MANCHESTER  EXAMINER. 


"  In  a  brief  notice  no  idea  could  be  given  of  the 
importance,  or  even  the  extent,  of  the  details  referred 
to  in  Mr.  Kay's  book,  and  a  catalogue  of  the  con- 
tents would  constitute  a  small  pamphlet.  There 
are  also  in  the  course  of  the  treatise  interesting  his- 
torical references,  and  the  duties  and  responsibilities 
of  passengers  are  not  overlooked.  Speaking  gene- 
rally of  the  law  of  shipping,  as  defined  and  described 
in  the  book  before  us,  we  may  say  that  the  seaman 
has  a  Magna  Charta  of  his  own.  The  rights  of  the 
owner,  of  the  ship's  officers,  and  of  the  sailors  are 
all  clearly  recognised  on  the  statute  book,  and  the 
penalty  fur  the  infringement  is  in  every  case  speci- 
fied. We  read  of  the  precautions  for  the  safety  of 
life  and  property  exacted  by  the  authorities,  and  of 
the  conditions  which  mubt  be  fulfilled  before  a 
vessel  is  pronounced  seaworthy ;  yet  we  learn  with 
amazement  that  before  1S50  no  proper  precautions 
were  taken  in  England  to  protect  the  public  from 


the  appointment  of  ignorant  and  untrustworthy  men 
as  masters  oi  ships.  In  illustration  of  the  various 
branches  of  his  subject  Mr.  Kay  refers  to  more  than 
a  thousand  cases.  The  appendices  also  contain  a 
considerable  amount  of  valuable  information,  and 
the  index  is  so  complete  that  it  indirectly  serves  the 
additional  purpose  of  a  glossary.  In  his  preface 
Mr.  Kay  modestly  hopes  that  hts  book  '  may  prove 
to  be  a  useful  book  of  reference  for  intelligent 
masters  and  for  ship  agents  and  consuls  in  foreign 
ports  on  matten  relating  to  shipmasters  and  seamen.' 
That  it  will  prove  useful  to  them  we  have  no  doubt 
whatever,  and  that  it  will  be  gratefully  accepted  as  a 
boon  by  many  others  we  are  equally  sure.  Directly 
or  indirectly,  it  cannot  but  prove  an  imiwrtant  work 
of  reference  to  all  who  are  engaged  in  the  shipping 
trade,  and  Mr.  Kay  deserves  the  thanks  of  the 
commercial  as  well  as  of  the  shipping  community  for 
having  so  successfully  carried  out  his  arduous  task." 


This  day  is  published^  i2mo.,  1876, /nr^  I2J.,  c/ofA, 

A  TREATISE  ON  THE   LOCUS  STANDI   OF   PETITIONERS 
AGAINST  PRIVATE  BILLS  IN  PARLIAMENT. 

TI///^D    EDITION. 

By  JAMES  MELLOR  SMETHURST,  Esq.,  of  Trinity  College,  Cambridge,  M.A., 

and  of  l\ve  limer  Temple,  Barrister  at-Law. 
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In  one  volume,  8fo.,  1875,  price  25 j.,  cloth, 


AN    ESSAY 

ON 

THE    RIGHTS  OF  THE  CROWN 

AND  THE 

PRIVILEGES   OF  THE  SUBJECT 

3ln  tht  ^ea  %l)pre0  of  tht  Healm. 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition.  Revised 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in  England,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LOVELAND  LovELAND,  of  the  Inner  Temple,  Barrister-at-Law. 


*  This  is  an  interesting  and  valuable  book.     It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  inducement  for  a  legal 
writer  to  take  up.    Questions  of  foreshore,  when 
they  arise,  arc  sure  to  have  a  great  deal  of  law 
in  them ;  but  they  are  few  and  far  between,  and 
Mr.  Loveland  can  scarcely  expect  his   book    to 
obtain  the  demand  it  deserves  in  this  country, 
although  we  hope  that  the  well-known  penchant 
of  American  lawyers  for  subjects  with  a  flavour  of 
legal  antiquity  will  give  the  publihhcrs  a  market  on 
the  other  side  of  the  Atlantic.    Mr.  Hall,  whose 
first  edition  was  issued  in  1830,  was  a  writer  of 
considerable  power  and  method.    Mr.  Loveland's 
editing  reflecte  the  valuable  qualities  of  the  *  Essay ' 
itself.    He  has  done  his  work  without  pretension, 
hot  in  a  solid  and  eflScient  manner.    The  *  Sum- 
mary of  Contents'  gives  an  admirable  epitome  of 
the  chief  points  discussed  in    the  'Essay,'  and 
indeed,  in  some  twenty  propositions,   supplies  a 
useful  outlbe  of  the  whole  law.    Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord   Hale's  treatise  De 
Jurt  Maris,  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Mere  wether's  learned 
aigument  on  the  rights  in  the  river  Thames.    The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  on  the  subject."— Z^tfw  Journal. 

"  The  essay  of  which  this  is  a  reproduction  was 
first  published  in  1830,  and  Mr.  Loveland  has 
simply  supplied  annotations  and  appended  Lord 
Chief  Justice  Hale's  *De  Jure  Maris,'  the  case  of 
Dickens  v.  Shaw,   the  speech  of  Serjeant  Mere- 


wether  in  the  case  of  the  AtUmex-Ctneral  v.  Ths 
Mayor  and  Corporation  0/  London,  and  forms  in 
use  by  the  Board  of  Trade.  Thus  we  have  a  very 
useful  compendium  upon  a  branch  of  law  which 
for  a  long  time  has  been  and  still  la  in  a  very 
unsettled  state. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.     But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 
necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.    A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loveland 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.    As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  5a    At  the  latter  place  he 
begins  his  notes  by  stating  tmder  what  expressions 
a  'several  fishery'   has  been   held  to  pass,  pro- 
ceeding subsequently   to   the  evidence  which  is 
sufficient  to  support  a    claim  to  ownership  of  a 
fishery.    The  important  question  under  what  cir^ 
cumstances  property  can  be  acquired  in  the  soil 
between  high  and  low  water  mark  is  lucidly  dis- 
cussed at  page  77,  whilst  at  page  81  we  find  a 
pregnant  note  on  the  property  of  a  grantee  of 
wreck  in  goods  stranded  within  his  liberty. 

"  We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  says  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Law  Times. 


"  The  entire  book  is  masterly:'— ALBANY  Law  Journal. 
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In  8vo.,  Second  Edition,  187^  price  21/.,  doth, 

A  TREATISE  ON  THE  LAW  OF  DAMAGES. 

COMPRISING  THEIR  MEASURE, 

THE  MODE  IN  WHICH  THEY  ARE  ASSESSED  AND  REVIEWED, 
Cfee  ^rartice  of  (Srantiitj  Itcto  Serials,  aitb  ilgt  l^ato  of  Stt-cf . 

By  JOHN  D.  MAYNE, 
Of  the  Inner  Temple,  Barrister-at-Law. 

Second  Edition, 
By  LUMLEY  smith,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Few  modern  text-books  have  a  higher  authority 
than  Mayne  on  Damages.  An  argument  is  seldom 
heard  in  the  courts  upon  a  question  of  the  measure 
of  damages  without  the  work  being  referred  to ; 
and  there  are  several  points  upon  which  there  was, 
at  the  date  of  the  first  edition  (1856),  either  an 
absence  or  a  conflict  of  authority,  and  upon  which 
the  views  advanced  by  the  author  have  since  been 
held  to  be  law  by  the  courts.  ....  It  is  fortunate 
for  the  repuUtion  of  the  work  that  so  good  an  editor 
has  been  found  for  it  as  Mr.  Lumley  Smith.  The 
additions  to  the  text  of  the  former  edition  are  dis- 
tinguished by  brackets.  Mr.  Lumley  Smith's  work 
has  been  well  done,  and  the  new  ca«:cs  are  skilfully 

incorporated Probably  there  is  no  other 

one  subject  upon  which  the  cases  reported  as  well 
as  unreported  so  frequently  present  the  same  diffi- 
culty  of  extracting  from  complicated  statements  of 
fact,  special  in  their  character  and  not  likely  to 
occur  again,  the  legal  principles  involved  in  the 
decision,  so  as  to  be  available  for  guidance  in  other 
cases.  It  is  exactly  this  difficulty  which  makes  the 
subject  one  upon  which  a  good  text-book  such 
as  the  present  is  peculiarly  valuable."— >S'0/*RV«fT' 

"  We  are  glad  that  this  useful  work  fell  into  the 
hands  of  so  capable  an  editor  as  Mr.  Lumley  Smith. 
It  is  always  a  great  advantage  gained  when  an 
editor  has  had  practical  experience  of  the  subject 
with  which  he  deals,  and  it  is  a  positive  gain  to  the 
law  when  busy  lawyers  can  find  time  to  do  well 
the  work  which  is  so  apt  to  fall  into  the  hands  of 
those  who  have  little  learning  and  less  practice. 
The  law  relating  to  damages  is  a  branch  of  our 
jurisprudence  peculiarly  practical  in  its  nature  and 
highly  important  to  suitors  and  the  profession  ;  it 
is,  moreovei;  surrounded  by  difficulties  which 
require  a  clear  explanation  before  they  become 
intelligible  to  the  ordinary  mind 

"The  concluding  chapter  (c.  19)  is  very  im- 
portant, and  we  should  like  to  make  copious 
extracts  from  it.  It  deals  with  the  *  powers  of  the 
court  or  judge  in  regard  to  damages.'  We  re- 
commend it  to  the  attention  of  our  readers,  as 
indeed  we  do  the  entire  work,  which  is  excellently 
executed,  with  an  entire  fVeedom  from  verbosity, 
and  a  good  index."— Low  Timet, 


'"  In  the  year  1856  Mr.  John  D.  Mayne,  a  gentle- 
man of  the  bar,  now  enjoying  a  very  extensive 
practice  in  the  Indian  Empire,  puUished  a  treatise 
on  the  Law  of  Damages.  Mr.  Mayne  conferred  a 
great  boon  on  the  profession  by  hb  labours,  and  for 
sixteen  years  his  book  has  been  regarded  with 
high  respect  in  Westminster  Hall.  In  the  ordinary 
course  of  things  such  a  lapse  of  time,  from  the 
natiu^l  accretion  of  precedents,  would  have  created 
a  demand  for  a  new  edition,  but  in  the  particular 
department  of  law  investigated  by  Mr.  Mayne 
there  has  been  an  extraordinary  development  of 
principles,  exhibited  in  numerous  cases,  upon  which 
the  judges  have  expended  a  large  amount  of  dme, 
industry,  and  learning.  Consequently,  the  publi- 
cation of  a  new  edition  is  not  premature.  On  the 
contrary,  it  was  high  time  that  the  profession  should 
be  supplied  with  a  treatise  condensing  and  arranging 
the  matter  brought  into  existence  by  the  contested 
cases  of  that  period.  It  is  perfectly  intelligible 
that  Mr.  Mayne's  absence  from  England  and  the 
toil  of  his  professional  career  have  prevented  him 
from  undertaking  this  duty  himself.  But  the  per- 
formance of  it  has  fallen  on  a  deputy,  whose  success 
in  the  discharge  thereof  might  fairiy  have  beeiy- 
anticipated,  and  who  in  the  result  has,  we  think, 
not  disappointed  the  reasonable  expectations  formed 
concerning  him. 

"  Mr.  Lumley  Smith  has  evidently  been  actuated 
by  a  modest  desire  not  to  despoil  the  original  author 
of  well-earned  fame.  He  has,  as  far  as  possible, 
retained  the  primary  form  of  the  book,  and  has  dis- 
tinguished what  Mr.  Mayne  wrote  from  what  he 
himself  has  written,  by  enclosing  all  the  later  matter 
in  brackets,  adding  a  brief  separate  chapter  on  the 
assessment  of  damages  in  the  Court  of  Chancery 
under  Lord  Caiirns's  Act,  ax  &  sa  Vict,  c  37.  He 
has  also  cited  many  Scotch  and  Irish  cases,  and  the 
leading  American  decisions  of  recent  date. 

**  One  word  with  regard  to  the  book  itsdf  wiU  not 
be  out  of  place.  It  is  well  printed,  in  an  excellent 
form,  and  of  a  convenient  aaxe — no  small  considera- 
tions in  a  text-book*  which,  from  the  nature  of  its 
contents,  is  useful  rather  for  reference  than  for 
study.  Good  looks  in  a  book  set  off  its  intrinsic 
merits,  just  as  an  imposing  appearance  adds  to  the 
dignity  and  influence  of  a  judge."— Z^nv  yowTHoi. 


I 
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MEBGAia^TILE    LAW. 


In  one  volume,  demy  8vo.,  1866,  price  lar.  6^.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  librarv  of  either  the  merchant  or  the  lawyer." 
— Sttlicitort  Journal. 

**  We  have,  indeed,  met  with  few  works  which  so 


succe<;sfully  surmoimt  the  diflTicuIties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  lu ;  for 
the  language  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systemati^ed  with  great  method." — 
American  Laiv  Rn'inv. 


In    8vo.,    price    lar.    6^.,    cloth    lettered, 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  the  Doctrine  OF  Com- 
mercial Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 


"  It  will  probably  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gurney  directors  is 
forgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  quc<ition  where  innocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

*'  All  who  jierused  the  report  of  this  case  in  the 
columns  of  the  'Jtwet,  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  should  publish  a 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  ( inlason  intrcKluccs  the  report  by  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  refer,  simply  remarking 
before  doing  so,  that  the  charge  to  the  jury  has 
been  carefully  revised  by  the  Lord  Chief  Justice." 
— Law  Times. 


I 


i2mo.,  1866,  price  I  or.  6^.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  of  ENGUND  &  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmore 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo.,  1867,  price  lOr.  6</.,  cloth, 

THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probaUy  be  applied   to  future  cases.**'—Scii- 
citon^  Journal. 


In  8vo.,  1873,  P"C6  5-^'»  clo^Ji> 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.    By  W.  G.  Robinson,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  may  be  recommended  to  I   tioner  with  a  useful  supplement  to  larfKr  and  vcLCit^ 
he  advanced  student,  and  will  furnish  the  pradi-  I   complete  works." — Solicitor^  *}oumal. 


\ 


mfm  ft  HAYBXS,  BILL  TABD,  TEHFU  BAB. 


ELECTION       LA.  ^VST. 

In  crown  8vo.,  1874,  price  14s,,  cloth  lettered, 
A    MANUAL    OF    THE 

PMOTIOE   OF    PAELIAMENTAET   ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES 
TOWN   CLERKS,  AGENTS,  POLL-CLERKS,  &c., 

AND  THE 

fato  0f  ftUftion  firpnrses,  Carrupt  f rartifcs,  k  Illegal  $a:pitnts 

WITH 

AK  APPENDIX   OF  STATUTES  AND  AN   INDBX. 

By  henry  JEFFREYS  BUSHBY.  Esq.. 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 

FOURTH     EDITION, 
AdapUd  to  and  embodying  the  recent  changes  in  the  Larto^  including  the  Ba2iot  Act^  th 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  I/bme  Ojffue^ 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTLE, 

OF  THB  INNBR  TBMPL^    BARRISTBR>AT-LAW. 

"  We  hATe  just  received  at  a  very  opportune  is  known  as  one  of  the  joint  editors  oT  Olf  allc] 

moment  the  new  edition  of  this  useful  work.    We  and  Hardcastle's  Election  Reports,  has  dooc  ka 

need  only  say  that  those  who  have  to  do  with  work   welL     .    .     .    For   practical    purposes^   as 

elections  will  nnd  *  Bushby's  Manual '  replete  with  a  handy  manual,   we  can  recommend  the  worie 

information  and  trustworthy,  and  that  Mr.  Hard-  to  returning  officers,  agents,  and  candidates  ;  and 

castle  has  incorporated  all  Uie  recent  changes  of  !   returning  officers  cannot  do  better  than  distribute 

the  law."— Z«nr  Journal,  I   this  manual  freely  amongst  their  subordinates,  if 


they  wish  them  to  understand  their  wotic."-->S'Wi- 
"  As  far  as  we  can  judge,  Mr.  Hardcastle,  who    '  cHor^  youmal. 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  price  8x.  clotb,  lettered, 

THE  LAW  AND  PRACTICE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Fomu  of 
Petitions,  &c.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-lAw. 

extremely  useful,  and  he  gives  all   the  law  ^nd 

Eractice  in  a  very  small  compass.  In  an  Appendix 
\  supplied  the  Act  and  the  Rules.  we  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — L€fm  Timet. 


**  Mr.  Hardcastle  gives  us  an  original  treatise 

ne  has  evidently 
considerable  ptuns  to  make  his  work  a  reliable 


with  foot  notes,  and  he  has  evidently  taken  very 


?Liide.    Beginning  with  the  effect  of  the  Election 
etitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.     His  mode  of 


Now  ready.  Volume  I.,  price  30*.;  Volume  II.,  price  241. ; 
and  Volume  III.,  Part  I.,  price  5x. 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PtrRSUAUT    TO    THE    PARUAMENTARY   ELECTIONS   ACT,    1868, 

By  EDWARD   LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE, 

Barxistbrs-at-Law. 


SnVIHS  *  EATm,  BILL  TAB2>,  1XMFLB   BAE. 


SOME  RARE  LAW  BOOKS. 

[From  "  The  Albany  Law  Journal.'! 

"  Law  books  are  not  generally  things  of  beauty.  There  is  nothing  particolariy  grati- 
fying to  the  esthetic  department  of  the  human  organism  in  the  conventional  typography 
and  sheep-skin.  Some  of  our  publishers  give  considerable  attention  to  the  mechanical 
execution  of  their  books,  and  deserve  and  receive  a  good  de^ee  of  credit  therefor.  But, 
after  all,  their  labours  seldom  please  the  eye.  In  most  marked  contrast  to  even  the  very 
best  of  our  books,  are  a  series  of  law  books  that  have  been  recently  issued  by  Messrs. 
Stevens  &  Haynes,  of  London.  They  are  reprints  of  some  of  the  scarcest  of  the  Old 
English  Reports,  and  in  their  mechanical  execution  would  deUght  the  heart  of  Aldus 
Manutius,  Thuanus,  or  any  other  admirer  of  elegant  editions.  "Hie  black  letter  type  of 
the  originals  is  faithfullv  reproduced,  the  curious  old-style  spelling  and  interchange  of 
letters  nave  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt, 
superior  to  anything  that  served  to  encase  the  original  Reports.  These  editions  have 
been  carefully  prepared,  and  some  of  the  volumes  have  been  enriched  with  notes  added 
in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago. 

"This  enterprise  of  Messrs.  Stevens  &  Haynes  is  a  matter  of  universal  interest, 
and  appeals  to  every  lover  of  elegant  books.  The  works  which  they  have  reproduced 
are  those  which  were  the  scarcest,  and  for  copies  of  which  the  most  exorbitant  prices 
were  demanded.    The  following  is  a  brief  description  of  the  matter  of  these  volumes." 


BEIiIiEWE'8  CASES,  T.  BIOHABD  IL 

In  8vo.,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

CoUect*  ensembr  hors  les  abridgments  de  Statham,  Fitzherbert,  et  Brooke.  Per 
Richard  Bellswe,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition. 

highly  creditable  to  the  spirit  and  enterprise  of 

f>nvate  publishers.  The  work  is  an  important  link 
n  our  legal  histonr;  there  ore  no  year  books  of  the 
reign  of  Richard  II.,  and  Bel lewe  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form—  that  of  alphabetical  arnogement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II.. 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  Ls,  therefore,  one  of  the  mo^  intelligible 
and   interesting  legal    memorials  of  the  Muidle 


« 


No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of^this 
•dition  of  Bellewe."^^dMa^  Law  JourKal, 

"  We  have  here  a  fac'simile  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  a^^>eared  at  any  time.  It  is  a 
pnfect  ^em  of  antique  printing,  and  forms  a  most 
mterasting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Bookof  luiward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls:  but  is  far 
auperior  to  any  of  them,  and  is  in  this  re>pect   i    Ages,'*—LawYimis. 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  price  3/.  3/.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  numerous 
Corrections.     By  Thomas  Townsknd  Bucknill,  Barrister-at-Law. 

"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,'  gives  the  volume  a 
degree  of  peculiar  interest,  iudependent  of  the  value 
of  many  01  the  reported  cases.  That  chapter  begins 
with  words  whidi  ought,  for  the  information  of 
people,  to  be  printed  in  letters  of  gold.  They 
I  follows:  'Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  theip.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  ,Next  a 
hi>tory  is  given  of  English  Reporters,  beginning  with 
the  reporters  of  the  Year  Books  from  z  Edw.  III. 
to  12  Hen.  VIII. — being  near  aoo  vears— and  after^ 
wards  to  the  time  of  the  author,  ^^^oaa^  Lmg 
Journal,  . 


M  8TITIRS  *  EAYHSSt  BXLL  TAB2>,  TEKPLB  BAB. 

*       CHOYOE   CABE8   IN  0HAKCEB7. 

In  8vo.,  price  2/.  2^.,  calf  antique, 

THE  PEAOTICE  OF  THE  HIGH  COURT  OF  CHANOEET. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"li^Toluine,  in  paper,  type,  and  binding  (like  "  Bellewe's  Cases  ")  is  a  facsimile  of  the  antique  edition. 
AD  who  buy  the  one  should  buy  the  other."— C«M4u/a  Law  JoMrMol. 

In  8yo.,  price  3/.  31-.,  calf  antique, 

SIR  G.  COOKE'S  COMMON   PLEAS  REPORTS 

In  the  Beigns  of  Queen  Anne,  and  Kings  George  I.  and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  fipom  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Narks,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

**  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  may  be  produced  by  these 

to  long  as  Stevens  and  Haynes  are  willing  to  con-  modem  publishers,  whose  good  taste  is  only  equalled 

tinue  uaem  or  revive  them  when  dead.    It  is  cer-  by  their  enterprise." — Canada  Law  Jamrnml, 
tnialy  surprising  to  see  with  what  facial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSUTION. 

In  8vo.,  1873,  price  4/.  4/.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 
with  a  table,  together  with'  March's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Maiy,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 


«« 


Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports. "—-CaJMM^  Lam 
yournal. 


KELYNGE'S  (W.)  REPORTS. 

In  8yo.,  1873,  pnce  4/.  4/.,  calf  antique, 

Kblynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Ra3nnond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
edition.     ThiKl  Edition.     In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  41.,  calf  antique, 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  11.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  be/ore  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-  Law. 

"We  look  upon  this  volume  as  one  of  the  most  ,  good  service  rendered  by  Messrs.  Stevens  &  Haynes 

important  and  valuable  of  the  unique  reprints  of  to  the  profession.     .    .     Should  occasion  ari»e,  the 

Messrs.  Stevens  and  Haynes.     Little  do  we  know  .  Crown  prosecutor  as  well  as  counsel  for  the  prisoner 

of  the  mines  of  legal  wealth  that  lie  buried  in  the  J  wiU  fina  in  this  volume  a  complete  vad*  tnecum  of 

/old  law  books.    But  a  careful  examination,  either  of  the  law  of  high  treason  and  proceedings  ia  relatioa 

the  reports  or  of  the  treatise  embodied  in  the  volume  |  thereto." — Canada  Law  JpnrmoL 

BOW  before  us,  will  give  the  reader  some  idea  oC  \^e  \ 


tfttbeni  taOl  fmsmf  ^awt  of  liegtint*  at  Oft  eaclg  Witpattni. 

SIR  BARTHOLOMEW  SHOWER'S  PARLIAMENTARY  CASES. 


In  octavo,  1876,  price  4/.  4s.,  best  calf  binding, 

SHOWER'S  CASES  IN  PABLTAMENT 

RESOLVED  AND  ADJUDGED  UPON   PETITIONS 

AND  WRITS  OF  ERROR. 


FOURTH      EDITION. 


REVISED  AND  EDITED   BY 

RICHARD    LOVELAND    LOVELAND, 

m 

Of  the  Inner  Temple,  BarrUter-at-Law ; 

Editor  of  **Kelyng*s  Crown  Cases,"  and  "Hall's  Essay  on  the  Rights  of  the  Crown 

in  the  Seashore." 

PUBLISHERS'   ADVERTISEMENT. 

Like  the  original  Editions  of  the  other  volumes  of  Reports  which  form  our 
series  of  reprints,  this  collection  of  Cases  in  Parliament  by  Sir  Bartholomew 
Shower  has  long  been  out  of  print  and  difficult  to  obtain.  This  fact  alone 
would  not  have  decided  us  to  reprint  the  work,  but  as  Bridgman,  in  his 
**  Legal  Bibliography,"  writes  thus  of  Shower's  Cases  in  Parliament, 
"  These  Cases  are  learnedly  reported,  and  the  arguments  of  the  Counsel, 
as  well  as  of  the  Judges,  are  recorded  in  a  very  able  manner,"  and, 
further,  being  in  possession  of  some  Appeal  Cases  heard  and  decided 
between  the  years  17 26-1 733,  not  hitherto  reported  in  the  series  of  House 
of  Lords  Reports,  and  having  the  advantage  of  the  editorship  of  Mr. 
R.  L.  Loveland,  of  the  Inner  Temple,  we  believed  that  a  new  Edition, 
in  the  more  convenient  form  of  an  octavo  volume,  incorporating  the 
above-named  new  cases,  would  be  welcomed  by  the  Profession,  as  well 
as  enable  the  custodians  of  all  public  libraries  to  complete  or  add  to  their 
scries  of  English  Reports ;  we  therefore  have  produced  this  Fourth  Edition 
of  Shower's  Parliamentary  Cases,  which  we  commend  to  the  notice  of 
those  who  possess  our  new  Editions  of  Bellewe,  Cooke,  Cunningham, 
Brooke's  New  Cases,  Choyce  Cases   in  Chancery,  Wm.  Kelynge,   and 

Kdyng's  Crown  Cases. 

The  Publishers. 
London^  May  1876. 


Other  Volumes  are  in  FrogresB.  k 
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THE 


X.ato  jHaga^tne  antr  J^ebteto. 


NOTICE  TO  SUBSCRIBERS  AND  THE  PUBLIC 

This  old-established  Leg^l  Periodical,  the  only  English  Quarterly 
Review  of  Jurisprudence,  (commenced  in  1828,)  having  passed  into 
the  hands  of  new  proprietors,  and  under  new  editorship,  is  now 
published  in  its  old  form,  as  a  Quarterly,  in  Noveniber,  February, 
May,  and  August,  at  Five  Shillings  per  number.  The  first  number 
of  the  Fourth  Series  appeared  in  November,  1875. 

A  feature  of  great  practical  utility  in  thb  New  Series  is 

A  QUARTERLY  DIGEST  OF  CASES 

REPORTED  IN  THE 

Law  Reports,  Law  Journal  Reports,  Law  Times  Reports,  and 
the  Weekly  Reporter.  Particular  attention  is  also  paid  to 
Foreigpi  and  Colonial  Jurisprudence,  and  the  Magazine  will,  as 
ever,  afford  its  best  support  to  all  measures  calculated  to  advance 
the  true  interests  of  Legal  Science  and  of  the  Profession. 


T^  Numbtr  for  August  1876,  being  No.  221,  or  the  Fourth  No,   of  the 
Fourth  Scries ^  contains  the  following  Articles ^  6r*c. : — 

I.  Analytical    Jurisprudence.     By  Mr.    Justice  Markby    (Supreme 

Court,  Calcutta). 
IL  The  Examination  of  Accused  Persons.     By  L.  A.  Goodeve,  B.A., 
Barrister-at-Law,  late  Assistant  Secretary  to  Bengal  Government, 
Legislative  Department 

III.  The  New  Science  of  Law.     Part  I.     By  A.  P.  Sprague,  of  the 

U.  S.  A.  Bar. 

IV.  Restraints  on  Vexatious  Litigation.     By  Robert  W.  Taylor,  LLR, 

Barrister-at-Law. 

V.  Law  in  Portugal 

VI.  Select  Foreign  Cases. 

VII.  Short  Reviews  of  New  Books. 

VIII.  Quarterly  Digest  of  all  Reported  Cases. 


/ 


An  Annual  Subscription  of  aos.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  a4s.  to  the  Colonies  and  Abroad. 


Bnvnrs  *  xathis,  bell  tabd,  tskpli  bax.  87 


AMERICAN  AND  COLONIAL  LAW  WORKS. 

\*  Sk&Hid  the  Pttfnsion  have  any  diJUcnlty  in  froenring  tmy  0/  thf/oU^mimg  B^^kt  tkrmgk  iMr 
msumi  B»ok*elUr,  appticatum  to  Stkvbns  &  Havnks  will  meet  nuith  prompt  aiUntion, 


ABBOTTS  NEW  TORE  DIGEST. 

Endrelv  recast,  revised,  corrected,  and  con9olidated.  A  Digest  of  New  York  Statutes  and  Reports  from 
the  Earliest  Period  to  the  Year  1873.  Comprising  the  Adjudications  of  all  Ihe  Courts  of  the  St«te« 
together  with  the  Statutes  of  General  Application.  By  Benjamin  Vaugman  Abbott  and  Austin 
Abbott.     In  6  royal  8vo.  volumes,  price  9/.  15^.,  bound. 


Now  ready,  Volumes  I.  to  XVII., 

THE    AMERICAN    REPORTS. 

Containing  all  Cases  op  General  Value, 

DECIDED  BY  THE  COURT  OF  LAST  RESORT  IN  EVERY  STATE  IN  THE 

UNION, 

The  Renorts  of  the  Courts  of  Last  Resort  of  the  several  States  contain  cases  of  great  general  import* 
ance,  and  which  are  always  considered  as  high  authority  by  the  Courts  of  the  other  States,  but  they  are 
buried  beneath  a  mass  of  practice  and  local  cases  of  no  value  outside  of  the  States  in  which  they  are  deaded. 

In  "The  American  Reports  "  the  plan  is  to  give  all  cases  having  a  general  value,  hereafter  decided  by 
the  Court  of  Last  Resort  in  every  State,  unencumoered^y  Practice  Cases  and  those  of  local  importance  only. 

Royal  Svo.,  2873,  price  A'»*-t  law  calf. 

BIGELOWS  INDEX  OF  OVERRULED  CASES. 

The  attempt  has  been  made  in  this  Volume  to  collect  all  the  Reported  Cases  from  the  Eaiiiest  Period  to 
the  Present  Time  which  have  been 

REVISED,  OVERRULED,  DENIED,  DOUBTED,  OR  MODIFIED, 

With  such  of  the  cases  expbined  or  distinguished  as  were  deemed  important ;  and,  for  the  accompliihioent 
of  thb  purpose,  all  the  Reports  of  the  Knglish,  Irish,  and  American  Courts  have  been  examinca,  and  for 
the  most  part  page  by  page.     The  number  of  cases  amounts  to  twenty  thousand. 

"  A  book  which  every  lawyer  will  find  it  useful  to  have  at  his  elbow." — Solicitor*^  youmuL 


LIFE  AND  ACCIDENT  INSURANCE  REPORTS. 

Containing  Reports  of  all  the  published  Life  and  Accident  Insurance  Cases  determined  in  the  American 
Courts,  and  in  the  Courts  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  Canada.  By 
Melville  M.  Bicrlow,  of  the  Boston  Bar.    Four  vols.,  royal  8vo.    1871-4.    Price  7/.  lof.,  law  calf. 

BISHOP'S  COMMENTARIES  ON  THE  CRIMINAL  LAW. 

Two  vols.»  royal  8vo.    Fifth  Edltba.    187a.    3/.  zof.,  cloth. 

BLISS  (G.)-    THE  LAW  OF  LIFE  INSURANCE. 

With  a  Chapter  on  Accident  Insurance. 
Second  Edition,  royal  Svo.      1874.     35*.,  doth. 

CLARKE  on  the  LAW  relating  to  BILLS,  NOTES,  CHEQUES,  and  LO.U's. 

8vo.    (Toronto).     1875.    lar. 

THE  CIVIL  CODE  OF  LOWER  CANADA. 

Together  with  a  Synopsis  of  Chan|^es  in  the  Law,  References  to  the  Reports  of  the  CommissIonerB,  ftc, 
and  a  complete  Index.    By  1  uom as  McCord,  Advocate,   zamo.   New  Edition.  1873.  71.  6</.  bound. 

CAPE  OF  GOOD  HOPE. 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  iha  Qxgm  of  Good  Hope.  Vols.  I., 
II.,  &  111.    Z868-70.    Royal  8vo.  63^. 

■  VoL  IV.,  parts  i.  to  iii.    1873.  15*. 

Mbmsiss'  (W.),  Reports  of  Catea  doddod  in  tha  Sopreiae  Court  of  the  Cap«  of  Good  Hopo.    VoL  I.  and 

Vol.  II.,  parts  L  to  iv.  s^ 

— — — —  Vol.  III.,  parts  L  to  hr.  43X. 

\ 


Rvrori  *  SAYm,  bsll  taxb,  tsmpu  bab. 


AMERICAN  AND  COLONIAL  LAW  W0RK8-^^*«««/. 


In  i3ino.,  price  lot.  6d., 

SELECT  THESES  OH  THE  LAWS  OF  HOLLAND  AND  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introductioa  to  Dutch  Jurisprudence,  and  intended  to  supply 
certain  defects  therein,  and  to  determine  some  of  the  more  celebrated  Controversies  on  the  Law  of 
Holland.  By  Dionysius  Godbfkidus  van  dbr  Kbbssl.  Advocate,  and  Professor  of  the  Civil  and 
Modem  Laws  in  the  University  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorbn-z, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice  of  the  Author  by 
Professor  J.  Db  Wal,  of  Leyden. 

GREEN'S  CRIMINAL  LAW  REPORTS. 

Being  RaMrti  of  Cases  determined  in  the  Federal  and  State  Courts  of  the  United  States,  and  in  the  Courts 
of  England,  Ireland,  Canada,  &c.  With  Notes  by  N.  St.  John  Gkebn.  a  vols^  royal  8va, 
price  8or.,  law  calf. 

In  royal  Bvo.     1874.    Price  35^.,  cloth. 

A  TREATISE  ON  EXTRAORDINARY  LEGAL  REMEDIES. 

Embracing  MANDAMUS,  QUO  WARRANTO  and   PROHIBITION.    By  Jambs  L.  High, 
of  the  Chicago  Bar. 

KENT'S   COMMENTARIES  ON  AMERICAN  LAW. 

COMMENTARIES  ON  AMERICAN  LAW. 

By  Hon.  Jambs  Kbnt.  Edited  and  Revised  byO.  W.  Holmbs,  Junr.  xath  Edition.  4  vols.,  royal  8va 

1873.    5/.,  cloth. 


Royal  8vo.,  Vol.  I.,  price  sat.,  cloth, 

A  SELECTION  OF  CASES  ON  THE  LAW  OF  CONTRACTS. 

With  References  and  Citations.    By  C.  C.  Lakgdbll,  Dane  Professor  of  Law  in  Harvard  University. 

THE  CIVIL  CODE  OF  THE  STATE  OF  NEW  YORK. 

Reported  complete  by  the  Commissioner  of  the  Code.    8vo.    1865.    i8x. 


PARSONS'  (T.)  LAW  OF  MARINE  INSURANCE  AND  GENERAL 

AVERAOE. 

Two  vols.,  royal  8vo.    x868.    3/.,  cloth. 


Fourth  Edition,  royal  8vo.,  1873,  36X.,  cloth  lettered. 

A  PRACTICAL  TREATISE  on  the  LAW  of  COVENANTS  for  TITLE. 

By  William  Hbnry  Rawls.    Fourth  Edition,  revised  and  enlarged. 

SHEARMAN  and  REDFIELD  on  the  LAW  of  NEOLIGENCE. 

Third  Edition,  royal  8vo.    1874.    35^.,  doth. 


A  TREATISE  on  the  VALIDITY  of  VERBAL  AGREEMENTS, 

As  affected  by  the  Legislative  Enactments  in  England  and  the  United  Sutes,  commonly  called  the 
Statute  of  Frands ;  including  also  the  effect  of  Partial  and  Complete  Performance  and  the  suffi- 
ciency of  the  Writing  in  Cases  where  Verbal  Agreements  are  not  valid  ;  together  with  other  kindz«d 
matters :  to  which  are  prefixed  transcripts  of  the  various  Statutes  on  the  subject  now  in  force  in  both 
Countries.     By  Montcombry  H.  Thkoop.    Royal  8vo.    x87a    Price  ssr.,  cloth. 

Third  Edition,  1873,  ^^^  volumes  in  three,  price  5/.  tss.  6d.,  law  cal( 

WHARTON  AND  STILLE^'S  MEDICAL  JURISPRUDENCE. 

The  first  volume  containins  a  Treatise  on  Mental  Unsoundness,  embracing  a  general  view  of  Psychological 
Law,  by  Francis  Wharton,  LL.D.  The  second  in  two  parts,  embracing  the  topics  of  Foetus  and 
New  Bom  Child,  and  Difference  of  Sex,  by  Samuil  Ash  hurst,  M.D.,  of  Philadelphia  :  Pbisons. 
by  RoBBRT  Amory,  M.I).,  of  Brookline,  Mass.;  Wounds  and  Siinosof  Death,  by  Whartom 
SiNKUtR,  M.D.,  of  Philadelphia :  Psychological  and  Legal  Notes,  by  Francis  Wharton,  LL.D. 

WOOLSErS  INTRODUCTION  to  the  STUDY  of  INTERNATIONAL 

LAW. 

Fourth  Edition,  post  8vo.    1874.    Price  81.  6d,,  doth* 

I   %*  Any  Foreign  Works  not  in  stock  ean  be  supplied  (if  in  print)  in  a 
'  few  weeks  from  date  of  order. 


WrsnUB  *  HATVE8,  BILL  TASD,  TIXFLl  BAS. 


DICTIONARIES,    ETC. 


JOHNSON'S   DICTIONARY   BY   Dr.  R.   G.  LATHAM. 


Complete  in  Four  Volumes,  410.,  price  7/.,  cloth, 

A   DICTIONARY  OF  THE  ENGLISH  LANGUAGE. 

FOUNDED  ON  THAT  OF  Dr.  SAMUEL  JOHNSON  AS  EDITED 

BY  THE  Rev.  H.  J.  TODD,  M.A. 

WITH  NUMEROUS  EMENDATIONS  AND  ADDITIONS. 

By  R.  G.  LATHAM,  M.A.,  M.D.,  &a, 

LATK  FELLOW  OF   KING'S  COLLEGS,   CAMBRIDGE;  AUTHOR  OF   *' THE  ENGLISH   LANGUAGE/'  ETC. 


"  The  special  excellence  of  the  present      numerous  and  extensive,  that  it  may  be 
over  all  previous  editions  will  be  found  in    '   regarded  virtually  as  a  new  book 


the  etymological  department." — John  Bull,    |   Dr.  Latham*s  Dictionary  deserves  to  be 
Though  nominally  based  on  Johnson*s   |  studied  by  every  one    interested  in  the 


<« 


Dictionary,  so  much  of  the  original  text  is 
discarded  as  imperfect  or  erroneous,  and 
the  additions  in  every  department  are  so 


language;  as  a  book  of  reference  it  ia 
admirably  fitted  for  general  usefulness." — 
Edinburgh  Review. 


In  One  Volume,  8vo.,  price  24^.,  cloth, 

A  DICTIONARY  OF  THE  ENGLISH  LANGUAGE. 

ABRIDGED  BY  THE  EDITOR  FROM  THAT  OF  Dr.  JOHNSON 

AS  EDITED  BY  R.  G.  LATHAM. 


In  8vo.,  1876,  price  2ij.,  cloth, 

LATIN  MAXIMS   AND   PHRASES, 

COLLECTED  FROM  THE  INSTITUTIONAL  WRITERS  OF  THE  LAW  OF 

SCOTLAND  AND  OTHER  SOURCES. 

WITH  TRANSLATIONS  AND  ILLUSTRATIONa 

By  JOHN  TRAYNER,  Advocate. 

SECOND   EDITION. 

A    NEW  LAW  DICTIONARY. 

By  ARCHIBALD  BROWN. 

[See  anU^  page  14. 
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40  WaWXMB  *  HaTlBS,  BILL  TASD,  TEMILB  BAB. 

BIBIiIOTHSCA  liEOUH. 

» 

In  lamo.  (neariy  400  pages),  price  Si,,  doth  lettered, 

A  CATALOGUE  OF  LAW  BOOKS, 

Indading  all  the  Reports  in  the  Tsrious  Courts  of  England,  Scotland,  and  Ireland  ;  with 
m  Sttpplonent  to  January,  1876.  By  Heney  G.  Stevens  and  RoBXET  W. 
Haynes,  Law  Publishers  and  Booksellers  ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.  &c. 

In  small  4to.,  price  zr.,  cloth  lettered,  beautifully  printed,  with  a  large  margin, 

for  the  special  use  of  Librarians, 

A    CATALOGUE    OF  THE    REPORTS 

IN  THE  VARIOUS  COURTS  OF  THE 

UNHED  KINGDOM  of  GREAT  BfHTAIN  and  IRELAND, 

Etc.,  Etc. 
ARRANGED  BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDER. 

By  STEVENS  &  HAYNES, 

Law  Publishers^ 

In  royal  8vo.,  1872,  price  281.,  doth  lettered, 
AN  INDEX  TO 

TEH  THOUSAND  PRECEDENTS  IN  CONVEYANCING. 

and  to 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivbions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Dnties  payable  on.  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Snccesstons.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Law  of  Copyright  in  Works  of  Literature  and  Art" 

**  We  cannot  dose  this  reriev  of  Mr.  Copinger's 
publication  better  than  with  the  apt  ouotataon  with 
whidk  he  inaufurmtes  it :  '  Knowleage  is  of  two 
kinds ;  we  know  a  subject  oursdves,  or  we  know 
where  we  can  find  information  upon  it.'  in  alphabeticarorder,  with  subdivisions  of  an  andhr- 

**  Mr.  Copincer  has  not  only  designed  an  Index    |    tical  nature,  the  latter  being  made  throughout  m^ 
whidi  cannot  fiul  to  be  of  practical  use,  but  has   >   servient  lo  me  fonatt."—'Lmm  y^mrmU. 


successfully  elaborated  die  work  designed  by* 
bining  a  perspicuous  order  of  arrangement  with  a 
most  exhaustive  table  of  contents,  and  most  ooploua 
references  to  precedents.    The  Index  is  arranged 


In  8va,  1871,  price  51.,  doth, 

THE  LAW  OF  NEGLIGENCE, 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and 

By  Robert  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 

Barrister-at-Law. 

In  this  Elssay,  the  Author  leviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possiUe)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 


"  I  would  also  refer  to  aome  ingcaioas  remarks 
as  to  the  misappUcatioo  of  the  term  *grem  m*g^ 


I 


ligtmce*  which  are  to  be  found  in  a  veiy  good  boMc 
—Campbell's  Law  of  Negligence.**— Jfr.  ymstiee 
H'ilUt  imtkecmtt  if  "  O/^tnMm  v.  H^JkO*  Lim 

"  We  ptesume  from  thit  being  styled  the  first  of 
'    of  ptactkal  Law  Tracts,  that  Mx.  Cam^kNiia 


is  about  to  devote  Us  attention  ta  other  subjects, 
which,  from  the  sucoeai  of  his  first  attempt,  we 
shall  expect  to  see  him  duddate  considerably.  II, 
howeirer,  he  shouM  ever  find  time  to  expand  thb 
tract  on  die  Law  of  N^igenoe  into  a  complete 
treatise,  we  shall  expect  to  find  it  one  of  die  most 
satisfactory  text-books  oa  Eagliah  law."— ^SMHrnflmr* 
\  JmimtU, 


In  one  volume,  8vo.,  1875,  price  20f.,  cloth, 

THE  SUPREME  COURT  OF  JUDICATURE  ACTS, 

1873  &  1875: 

With  the  Rules,  Orders,  and  Costs  thereunder :  edited  with  Copious  Notes, 
References,  and  a  very  Full  Index,  and  forming  a  complete  Book  of 
Practice  under  the  above  Acts.  By  William  Downes  Griffith,  of  the 
Inner  Temple,  Barrister-at-Law ;  late  Her  Majesty's  Attorney- General  for 
the  Colony  of  the  Cape  of  Good  Hope  ;  Author  of  *'  Griffith's  Bankruptcy/ 


The  above  bound  in  best  basil  leather 25X. 

Do,  do,  Imu  ealf 26s, 

BeviewB  of  Mr.  W.  Downes  Griffith's  Edition  of  the  Judicature  Acts. 


Mr.  Gkiffith's  notes  on  the  rules  are  very  volumi- 
noos.  Thus  we  have  five  pa^es  on  the  decisions  as 
to  suin^  persons  out  of  the  jurisdiction,  five  pages 
on  service  of  process,  nine  pages  on  misjoinder  and 
nonjoinder  of  parties,  three  pages  on  demurrers, 
thirteen  pages  with  a  host  of  cited  cases  on  dis- 
covery, twenty  pa^es  on  production  and  inspection, 
three  pages  on  notice  of  trial,  and  thirteen  pages  on 
abatement  of  actions  and  suits,  by  death,  marriage, 
insolvency*  &c.  There  is  in  these  elaborate  notes 
mudi  matter  of  great  value  and  interest.    The 


author  carefully  points  out  in  what  respect  any 
given  rule  follows  the  old  practice,  or  introduces 
any  new  elements.  The  iiuUx  is  remaritablt /or 
its  unparalleled  copiousness,  and  too  much  ap^autt 
cannot  be  bestowed  on  Mr.  GrMtkforhis  itidsutry 
in  this  res^t.  We  never  berore  observed  in  any 
book  an  mdex  of  146  pages,  and  those  who  use 
Mr.  Griffith's  book  will  highly  appreciate  this  part 
of  it.  Neither  can  we  fail  to  praise  the  t>rpe,  paper, 
and  general  appearance  of  the  work,  which  are  all 
excefient." — Law  youmal. 


"  Mr.  Griffith,  as  we  have  already  had  occasion 
to  acknowledge,  has  completely  mastered  the  scope 
of  the  Acts.  His  anticipations  of  points  likely  to  aru>e 

"  Mr.  Griffith  is  not  a  novice  in  legal  literature. 
He  attacked  the  very  formidable  subject  of  bank- 
ruptcy nractice  under  the  Act  of  1861,  in  building 
up  two  large  volumes  on  the  basis  of  Archbold.  In 
that  work  he  showed  capacity  for  collating  and 
arranging  cases,  and  the  Hractice  has  proved  of  the 
greatest  possible  utility  to  bankruptcy  practitioners. 
The  same  capacity  which  serveo  him  in  dealing 
with  bankruptcy  practice  has  served  him  well  in 
his  treatment  of  the  Judicature  Acts.  The  industry 
and  care  which  he  has  bestowed  upon  the  index 
have  produced  a  complete  digest  of  the  enactments. 
This  mdex  is  by  far  the  most  exhaustive  which  we 
have  met  with,  either  separate  or  appended  to  a 


in  practice  cannot  fail,  in  the  necessary  absence  of 
juoicial  decisions,  to  be  of  great  value  to  the  prac- 
tising lawyer/* — Law  Magasim, 


treatise.  A  very  good  specimen  of  the  work,  too  long 
however  for  quotation,  is  the  note  on  the  mode  of 
service  of  a  writ  of  summons  (Order  IX.).  Another 
excellent  piece  of  work  is  on  '  Parties,'  being  an 
elaborate  note  to  rule  13  of  Order  XVI.  The  whole 
law  on  the  subject  is  discussed  historically,  and  the 
note  presents  a  valuable  risumi.  Perhaps,  nowever, 
the  most  remarkable  part  of  the  notes  u  to  be 
found  under  the  title  'Discovery  and  Inspection,' 
where  Mr.  Griffith  gives  us  quite  a  treatise,  dting 
numerous  cases,  and  giving  a  clear  insight  into  the 
law.  We  heartily  congratulate  Mr.  Griffith  upon 
the  production  of  a  very  intelligent  and  ably  exe- 
cuted edition  of  the  Acts  and  Orders."— Z^sw  Times, 


"  Mr.  Griffith  works  out  the  practice  very  carefully." — Saturday  Review, 


"Very  much  has  been  done  in  this  book  to 
promote  the  convenience  of  the  reader.  The  type 
IS  admirably  clear  and  pleasant ;  the  number  of  the 
section  or  rule  is  st.nted  at  the  head  of  the  margin 
in  bold  figures,  rendering  reference  extremely  easy : 
copious  marginal  notes  have  been  appended  to  the 
rules  a»  well  as  the  Acts ;  and  we  ob<:erve  that  even 
to  the  forms  in  the  appendices  to  the  Act  of  last 
session  there  are  given  marginal  references  to  rules 
conceived  to  bear  upon  them.  And  there  is  an 
index  extending  over  144  pa^es,  so  arrans^fd^ 
moreover,  as  to  constitute  a  full  analysis  of  the 
Acts  and  rules 


"Coming  now  to  the  notes,  these  are  often 
lengthy,  and  in  some  cases — as  for  instance,  on 
discovery  under  Order  XXXI  (p.  aag),  and  on 
change  of  parties  by  death,  &c.  (p.  317}*  and 
on  parties  generally  (p.  x8i) — they  really  u>rm  small 
treatises  or  digests  of  caKCs.  The  other  notes  may 
be  described  in  general  as  composed  of  statements 
of  the  object  or  effisct  of  the  section  or  rule  under 
comment ;  references  to  its  origin  and  to  the  former 
law,  and  criticisms  on  its  wording  or  probable 
operation." — Solicitor^  Journal, 


JUDICATURE   RULES  AND   ORDERS. 


This  day  i.s  published,  in  8vo.,  price  u.,  sewed, 

RULES  AND  ORDERS  OF  THE  SUPREME  COURT, 


Dated  2SIA  October  and  1st  December  ; 

Forming  a  Supplement  to  "  Griffith's  Practice  "  and  other  Editions 

the  Judicature  Acts. 


"1 
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This  day  is  published,  in  8vo.,  1876,  price  Ss,,  cloth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  worics  on  tbb  subject,  that  by  Mr.  Daniel,  appears  to  have  been  very  carefully  done. 
It  'oommeaoes  with  an  outline  of  thie  general  law  of  trade  marks,  in  which  the  dUtinctions  between  the 
privileges  of  letters  patent,  copyright,  and  the  protection  afforded  by  trade  marks  are  neatly  indicated.  It 
then  proceeds  to  treat  of  the  practice  under  the  new  Act,  and  this  is  the  really  valuable  part  of  the  book. 
The  author  hu  evidently  taken  pains  to  make  himself  acquainted  with  the  various  points  which  have  ari&en 
since  the  registry  was  opened  at  the  commencement  of  the  ^ear,  and  his  directions  to  readers  are  dear  and 
precise.    Mr.  Eh^niel's  book  is  a  satisfactory  and  useful  guide."— 7>br  En^tuer, 

**  Thb  treatise  contains,  within  moderate  compass,  the^  whole  of  the  law,  as  far  as  practically  required, 
on  the  subject  of  trade  mtirks.  The  introduction,  which  is  concise  and  clearly  written,  gives,  in  four  short 
chapters,  die  general  princij^es  of  the  law,  the  remedies  for  infringement  of  trkde  marks,  the  new  legisla- 
tion, and  practical  directions  as  to  registration  under  the  new  Act,  the  last  chapter  being  especially 
valuable.  The  aeoond  part  of  the  woric  consists  of  the  Act  itselT  with  short  notes,  followed  by  some 
forms  in  addition  to  those  contained  in  the  schedules  to  the  Act.  Then  follows  the  Merchandise  Marks 
Act  187^  treated  Iq  a  similar  manner.  A  copious  and  well-compiled  index  completes  the  work.  The 
publication  is  opportune,  the  subject  beins  one  which  must  nearly  concern  a  considerable  portion  of  Uw 
public,  uid  it  may  be  recommended  to  all  who  desire  to  take  advantage  of  the  protection  afforded  by 
registration  under  the  new  legislation.  It  is  practical,  and  seems  to  be  complete  in  every  respect.  The 
volunie  i>  well  printed  and  neatly  got  up."— Z,<my  Time*. ^^^ 

In  8to.  1876,  price  zr.,  sewed, 

ON 

THE  ABOLITION  OF  CAPITAL  PTJIflSHMENT 

EMBRACING  MORE  PARTICULARLY  AN  ENUNCIATION  AND  ANALYSIS 
OF  THE  PRINCIPLES  OF  LAW  AS  APPLICABLE  TO  CRIMINALS  OF 

THE  HIGHEST  DEGREE  OF  GUILT. 

By  WALTER  ARTHUR  COPINGER, 

OP  THE  Middle  Temple,  Esq.,  Barrister-at-Law  ; 

Author  of  "  The  Law   of  Copyright  in  Works  of  Literature  and  Art,"   **  Index  to 

Precedents  in  Conveyancing,*  **  On  the  Custody  and  Production  of  Title  Deeds." 

'*  We  can  recommend  Mr.  Copinger's  book  as  containing  the  fullest  collection  we  have  seen  of  facts  and 

quotations  from  eminent  jurists,  statistics,  and  general  mformation  bearing  on  the  subject  <d  cajHtal 

punishment." — Manchtster  Courier, 

In  one  volume,  8vo.,  1876, 

A.    TREATISE 

ON  THE 

LAW  OF   EEVIEW  IN   CRIMINAL   CASES. 

WITH  A  COJEMENTARY 

ON  THE  SUAfAfARY  PROCEDURE  ACT,  1864,  AND  THE  SUMMARY 
PROSECUTIONS  APPEALS  (SCOTLAND)  ACT,  1875. 

WITH    AN    APPENDIX 
OONTAINING  THE  STATUTES ;    WITH  NOTES  AND  CASES. 

By  The  Hon.  HENRY  J.  MONCREIFF, 

ADVOCATE. 


/ 


In  royal  8vo.,  1876,  price  2s,  6d,,  sewed. 

The  Supreme  Oonrt  of  Judicature  Acts,  1873  and  1875. 

THE  REMUNERATION  TO  SOLICITORS, 

WITH  AN  ACCOUNT  OF  MEASURES  RELATING  TO  THE  AMENDMENT 

OF  THE  LAW  SINCE  1831, 

AND  ALSO  AN  EXAMINATION  OF  THE  PROPOSED  ABOLITION  OF  THE 

APPELLATE  JURISDICTION  OF  THE  HOUSE  OF  LORDS. 

By  JOHN  TURNER, 

SOLICITOR  AND  PARLIAMENTARY  AGENT  ; 

Author  of  •* Registration  of  Titles,"  "Justice  and  its  Miscairiages,"  "Professional 
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In  8to.,  1875  >  price  211.,  cloth| 

A  TREATISE  oh  the  LAW  and  PRACTICE  RELATING  to  INFANTS. 

By  ARCHIBALD   H.  SIMPSON,  M.A., 

0/ Lincoln* s  Inn,  Esq.,  Barristtr^'LaWt  and  FtlUw  ofChruft  CoUegt,  CnmMe^, 


"Such  a  book  was  decidedly  wanted.  If  Mr. 
Simpson  had  not  before  him  an  entirely  new  and 
unexplored  field  for  his  work,  he  is  at  least  to  be 
congratulated  upon  having  discovered  an  arena  in 
which  he  might  expend  a  large  amount  of  useful 
and  profitable  labour. 

"  Mr.  Simpson's  book  comprises  the  whole  of  die 
law  relating  to  infants,  both  as  regards  their  per- 
sons  and  their  property,  and  we  have  not  observed 
an^  very  important  omissions.  The  author  has 
evuleatly  expended  much  trouble  and  care  upon 
hb  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  Xxmc."— Solicitors'  yournai. 

"  Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  woric  might  have  been 
done  more  scientifically,  it  is,  beyond  all  Question, 
a  compendium  of  sound  legal  principles.  -^Zaw 
Times. 

*'  Mr.    Simpson    divides    hb   subject   into   four 

Krts.  In  the  first  he  discusses  the  Capacities  and 
capacities  of  Infants  ;  in  the  second,  the  Relation 
of  Parent  and  Child  ;  in  the  third,  that  of  Guaundian 
and  Ward ;  while  the  fourth  part  is  devoted  to  the 


Peculiarities  of  Procedure  caused  by  the  Presence 
of  an  Infant  as  a  Party.  Under  these  divisions 
Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  The  effect  of  legal  decisions  and  of  legisla- 
tive enactments  is  stated  without  superfluous  com- 
ment or  unnecessary  speculation,  and  Mr.  Simpson 
has  economised  his  space  by  avoiding  the  common 
practice  of  reprinting  large  masses  of  text  ftom  the 
Statutes  and  Law  Reporu.  Fulness,  however,  has 
by  no  means  been  sacrificed  to  brevity,  and,  so  fau: 
as  we  have  been  able  to  test  it,  the  work  omits  on 
point  of  any  importance,  from  the  earliest  cases  to 
the  last.  In  the  essential  qualities  of  clearness, 
completeness,  and  orderly  arrangement  it  leaves 
nothing  to  be  d«ired. 

^  "  Lawyers  in  doubt  on  any  point  of  law  or  prao> 
tice  will  nnd  the  information  they  require,  if  it  can 
be^  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  diis  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  Magazifu,  February,  1876. 


In  8vo.,  1875,  price  6r.,  doth, 

THE  LAW 

CONCERNING    THE 

REGISTRATION  OF  BIRTHS  AND  DEATHS 

IN 

ENGLAND  AND  WALES, 

AND 

AT    SEA. 

Biing  tlie  whole  Statute  Law  upon  the  subject ;  together  with  a  list 

of  Registration  Fees  and  Charges^ 

EDITED,  WITH 

Copious  Explanatory  Notes  and  References,  and  an 

Elaborate  Index,  ^ 

BY 

ARTHUR    JOHN    FLAXMAN, 

OF   THS  MIDDLE  TBMPLS»   BARRISTSR-AT-LAW. 


"  Mr.  Flaxfnan*s  unpreienttous  hut  admi^ 
rtM*  littU  book  makes  the  duties  0/  all  parties 
nnder  the  Act  abundantly  clear.  ,  ,  .  Lawyers 
wiUJind  the  hook  not  only  handy ^  hut  also  instmC' 
tine  and  suggestive.  To  registrars^  andallpersons 
engaged  in  the  exeaUion  o/the  law^  the  book  will 
bo  ixoedmeMe.  The  index  occupies  thtrty-fivepages, 
and  is  to  full  that  information  on  a  minute  point  can 
be  obtained  without  trouble.  It  is  an  index  that 
onist  have  cost  the  author  much  thought  and  time. 
The  statements  of  what  is  to  be  done^  who  may  do 
it,  and  nohai  must  not  be  dane,  are  so  clear  that  it 
is  well  nigh  impossible  for  any  one  who  consults 
the  book  to  err.    Those  who  use '  Flaxman's  Regis- 


tration  of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  is  thoroughly  merited." — Law 
Journal. 

*'  Mr.  Ardiur  John  Flaxman,  bairister-at'faiw,  o£ 
the  Middle  Temple,  has  ]mbli<hed  a  small  work  Ofli 
'  The  Law  Concerning  the  R«ristratkm  of  Birth* 
find  Deaths  in  EngU^  atid  Wales,  mad  at  Sea.' 
Mr.  Plaxman  has  pursued  the  only  possible  plan^ 
giving  the  statutes  and  references  to  cases.  The 
remarkable  feature  is  the  index,  which  fills  no  lees 
than  45  out  of  a  total  of  xza  pages.  The  index 
alone  would  be  extremely  useful,  and  is  worth  tb* 
money  asked  for  the  woric.'*— i^«nr  TYmw. 
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In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Comt 
ofjustice  ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND   EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R.  L.  LOVELAND, 

0/  iMf  Inner  Temple^  BarrisUr-at-Lam,  Editor  of  "  Kelyng^s  Crpwn  Cmses,* 
"  Nm/Ts  Essay  en  the  Rigkis  of  the  Crtmm  intkeSfa  Shore** 


In  Svo.,  Third  Edition,  1875,  price  y.,  doth, 

THE 


MARRIED  WOMEN'S  PROPERTY  ACT,  1870, 


AXD  TEE 


Married  Women  s  Property  Act,  iSyo, 

Amendment  Act,  18^4. 


ITS  RELATIONS  TO  THE 


DOCTEINE  OF  SEPAEATE  USE. 

QHitl^  SpptnVq:  of  ifttatuUtf,  Catfttf  anU  jftaxai, 

Bt    J.  E.   GRIFFITH,  B.A.  Oxom, 

OF  LIN00LN*8  INN,  BABBIBTBB-AT-LAW. 


"Mr.  Griffith's  useful  little  book  hxu  reached  a 
third  edition,  and,  as  will  be  seen  from  the  title, 
now  includes  the  Amending  Act.  Both  Acts 
are  well  understood  and  clearly  interpreted  by 
Mr.  Griffiih."-^*/ifi/<»rr'  JcumaL 

"  Mr.  Griffith,  the  editor  of  the  present  work  (and 
he  is  also  the  editor  of  that  excellent  treatise, 
*  Snell's  Principles  of  Equity')  has,  by  his  introduc- 
tion and  notes,  given  to  the  law)-er  every  necessary 
assistance  in  the  interpretation  of  diese  statutes. 


which,  from  their  somewhat  revolutionary  diameter. 
require  to  be  carefully  studied  in  order  that  their 
relation  to  the  principles  of  the  status  of  married 
women  at  Common  Law  and  in  Equity  may  be 
appreciated.  All  the  ca^es  decided  under  these 
Acts  have  been  quoted  and  considered  :  while  in 
the  introduction  there  is  a  concise  statement  of  the 
liability  of  the  wife's  separate  esute  to  her 
engagements."— /ruA  Law  Times, 


In  8vo.,  1872,  price  ^s,  6d.,  cloth, 

AN  EPITOME  AND  ANALYSIS 

•  OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN   UW. 

By  ARCHIBALD  BROWN,  M.A. 

Edin.  and  Oxon  and  B.C.L.  Oxon,  of  the  Middle  Temple,  Barrister-at-Law. 


"Mr.  Archibald  Brown  deserves  the  thanks 
<^  all  interested  in  the  science  of  law,  whether 
am  •  study  or  a  practice,  for  his  edition  of 
U«rr  von  Savigny's  great  work  on  '  Obligations.* 
Mr.  Brown  has  undertaken  a  double  taivk — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  mauer.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  transJation  oonsisiing  of  two  volumes, 
^•kh  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  vuTume  of  a  hundred  and 


fif^  pages.  At  the  same  time  the  pitb  of  Von 
Savigny  s  matter  seekis  to  be  very  successfully  pre- 
served, nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted. 

The  new  edition  of  Savigny  wilt,  we  hope,  be 
extensively  read  and  referred  to  by  Englisth  laxirycr». 
If  it  b  not,  it  will  not  be  the  fault  of  the  tnmslator 
and  epitomiser.  Far  lea  will  it  be  the  fault  of 
Savigny  himself,  whose  clear  definitions  and  accu- 
rate testH  are  of  great  use  to  the  legal  practitioi 
— Law  yemmal. 
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THE    LAW     OP    EXTBADITION. 


Second  Editicm,  in  8to.,  1874,  price  i8j.,  cloth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    CASES    DECIDED    THEREON. 

By    EDWARD    CLARKE, 

OF  LINCOLN'S  INN,   BARRISTKR-AT-LAW,   AND  LATB  TANCRED  STUDENT. 


« 

reader 


Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which  the  English 
er  can  turn  upon  the  subject  of  Extradition." — Saturday  Review, 

"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex- 
plaining the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .... 
lliere  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — Solicitors*  Journal, 

"The  appearance  of  a  second  edition  of  this  treatise  does  nd  surprise  us.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  bv  Mr.  Clarke.  LAwyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  adnynister  the  extradition  law  will  be  greatly  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  commenda- 
tion, but  those  who  have  reaa  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1843,  we  have  eight 
chapters.  The  first  is  *  Upon  the  Duty  of  Extradition ;  *  the  second  on  the  *  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — Law  JournaL 

"  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  'Clarice's  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition  ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Convention 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon.  ...  4 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  every 
lawyer  interested  in  great  Constitutional  or  iBtemational  Questions." — Albeuty  Law 
youmal. 

The  Times  of  September  7,  1874,  in  a  long  article  upon  **  Extradition  Treaties," 
makes  considerable  use  of  diis  work,  and  writes  of  it  as  "^r.  Clarke t  useful  wirk 
on  Extradition*^ 


\ 
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FBAOTICB  OF  CONVEYANCma. 


In  On«  Volume,  Sto.,  1875,  price  14/.,  doth, 

Citle  peeis: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

flt  I^ato^  (n  (Cquft;  ant  in  Sl^attersf  of  Conbepancfnff, 

INCLUDING   COVENANTS  FOR  THE   PRODUCTION  OF   DEEDS   AND 

ATTESTED  COPIES  ; 

With  am  Appendix  of  Prtctdmts,  tki  Vendor  and  Purekoier  Act,  1874^ 

^K.  ^H,  ^K, 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  MIDDLE  TEMPLE,  BARRISTSR-AT-LAW  ; 

Author  of  **  The  Law  of  Copyright  **  and  "  Index  to  Precedents  in  Conveyancing.*' 


**  There  is  no  subject  on  which  a  practical  knowledge  is  more 
required  than  that  of  title  deeds  ;  and  this  volume  supplies  a  want. 
Mr,  Copinger  has,  in  his  well-written  chapters^  entered  most  fully 
and  thoroughly  into  the  special  subject  matter  of  his  work,  and  lias 
accordingly  produced  a  book  worthy  of  being  used  by  every  earful 
conveyancer  wlio  knows  the  importance  of  studying  all  questions  of 

titu:*— The  Law. 

"  In  dealing  with  '  docmnentaiy  evidence  at  law  and  in  equity  and  in  matters  of  con- 
veyancing, including  covenants  for  the  production  of  deeds  and  attested  copies,'  Mr. 
Copinger  hai  shown  discrimination,  for  it  is  a  branch  of  the  general  subject  of  evidence 
which  IS  very  susceptible  of  independent  treatment  We  are  glad,  therefore,  to  be  able 
to  approve  both  of  the  design  and  the  manner  in  which  it  has  l^en  executed. 

"The  work  opens  wim  a  chapter  on  the  custody  of  title  deeds  (i)  generally, 
(2)  between  tnistees^d  cetiuis  ^tu  trusty  (3)  between  mortgagee  and  mortgagor,  and 
(4)  miscellaneous.  Chapters  11.  and  III.  treat  of  the  production  of  title  deeds  at  law  and 
in  equitv.  In  Chapter  IV.  the  author  considers  the  custody  and  production  of  title  deeds 
00  a  sale,  (i)  as  relates  more  particularly  to  the  vendor,  and  (2)  as  relates  more  par- 
ticularly to  the  purchaser.  Chapter  V.  treats  of  the  non-production  of  title  deeds; 
Chapter  VI.  of  the  purchaser's  right  to  the  title  deeds ;  Qiapter  VII.  of  attested  copies  ; 
whilst  Chapter  VIII.,  which  will  prove  very  useful  to  conveyancers,  deals  with  covenants 
for  theproauction  of  deeds.    There  is  an  elaborate  appendix  containing  precedents. 

"  The  literary  execution  of  the  work  is  good  enough  to  invite  quotation,  but  the 
volume  is  not  large>  and  we  content  ourselves  with  recommending  it  to  the  profession." — 
Lam  Times. 

"  A  really  good  treatise  on  this  subject  must  be  essential  to  the  lawyer ;  and  this  is 
what  we  have  here.  Mr.  Copinger  has  supplied  a  much-felt  want  by  the  compilation  of 
this  volume.  We  have  not  space  to  go  into  the  details  of  the  book  ;  it  appears  well 
arranged,  clearly  written,  and  fully  elaborated.  With  these  few  remarks  we  recommend 
this  volume  to  our  readers.  It  mayfbe  remarked  that  there  is  an  appendix  added, 
lowing  the  nature  of  the  evidence  required  in  verification  of  abstracts,  a  list  of  the 
ipwrches  and  inquiries  which  should  be  made  on  a  purchase,  and  concluding  with  a 
jlrittction  of  precedents  of  covenants  for  production  of  deeds." — Law  JoumaL 

In  8va,  1875,  P'i^  9^'f  cloth, 

FOR]y:S     OF    LEASES 

Aacl  other  forms  relating  to  Land  in  Ireland ;  with  an  Introduction  and  Notes. 

By  ]OHii  Hemhy  Edge,  Barrister-at-Law. 
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/«  Qw  thick  Volumcy  Svo.y  1874,  of  nearly  One  Thousand  Pages ^ 

price  42X.,  strongly  bound  in  Cloth^ 

A  MAaiSTERIAL  &  POUCE  GUIDE : 

Being:  t\z  Statute  Hato, 

INCLUDING   THE  SESSION  OF  1874, 
WITH  NOTES  AND  REFERENCES  TO  THE  MOST  RECENTLY  DECIDED  GASES, 

KBLATING  TO  THB 

PROCEDURE,  JURISDICTION,  and  DUTJPS  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

Iff  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  Qeneral  Procedure  before  Magistrates 

both  in  Indictable  and  Summary  Matters. 

BY 

HENRY    C    GREENWOOD, 

stipendiary  Magistrate  for  the  District  of  the  Stt^ordskire  Potteriit, 

AND 

TEMPLE    C.    MARTIN, 

0/  the  Soutkwark  Police  Court. 


NOTICES     OF     THE     WORK. 

LAW  TIMES. 

**  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.    It  may  be  said  to  omit  nothing  which  it  ought  to  contain." 

SOLICITORS'  JOUBNAL. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out 

*'  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exami- 
nation of  three  or  four  of  the  divisions  enables  us  to  speak  on  the  who^  favourably." 

MORNING  POST. 
"  Great  pains  have  evidently  been  taken  in  every  part  of  the  work  to  ensure  correct- 
ness ;  and  this  quality,  together  with  that  of  its  great  comprehensiveness,  can  scarcely 
laLl  to  render  this  g^ide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  on  the 
subject  it  deals  with  is  often  of  the  utmost  importance." 

DAILY  NEWS. 
"  The  Ma^sterial  and  Police  Guide^  by  Mr,  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.    //  ought  to  be  in  the  hands  of  all  who^  as  magistrates  or 
0thenoise,  have  authority  in  matters  ofpoHce^^ 

LIVERPOOL  MERCURY. 
"  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  giving 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  service — nay,  umost 
invaluable."  SATURDAY  REVIEW. 

"  Mr.  Greenwood,  stipendiary  magistrate  in  the  Staffordshire  Potteries  district,  and 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book  applicable  to  the  whole  of  England.  It  contus  all  the  statute  law  relating  to  the 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected, 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner/'* 

MIDLAND  COUNTIES  HERALD. 

^  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  Magistrates  are  called 
upon  to  adjudiaste,  systematically  arranged,  so  cu  to  be  easy  of  reference.  It 
ought  to  find  a  place  on  every  Justices  table,  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserved 
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Now  Ready ^  in  one  tJiick  volume^  royal  Svo.,  of  nearly  900  pages^ 

price  50^.,  cloth  lettered^ 

i>EM:]SEiiTo:isr 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE  fPON  THE  JUDGMENTS,  DECREES 

AND  ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 
Chiefly  in  reference  to  Actions  assigned  to  the  Chancery  Division. 

WITH    COMPLETE   FORMS    OF    ORDERS. 

ByLOFTUS    LEIGH     PEMBERTON, 

One  of  the  Rtgistrars  of  tkt  Supreme  Court  of  judicature  ; 
AutAcr  of  *'  The  Practice  in  Equity  by  way  of  Rrciifor  and  Supplements^ 


REVIEWS    OF    THE    WORK. 


"Tha  is  a  voile  widi  an  unpwtendiM  title,  whidi  in  reaKty  contains  mudi  more  than  would  naturally 
be  inferred  from  its  title  page.  .  .  .  Tne  woric  before  us  contains,  not  only  a  copous  and  well-selected 
assoftmest  of  precedents,  taken  in  erery  instance  from  orders  actually  made  (ana  with  proper  references 
to  the  reports  in  all  instances  of  reported  cases),  but  also  a  series  of  notes,  in  which  the  result  of  the 
^— ^«"g  cases  b  succinctly  given  in  a  highly-convenient,  though  somewhat  fragmentary,  form ;  by  the 
Ught  of  whidi  the  practitioner  will,  in  all  oidinary  cases,  be  easily  able  to  adapt  the  oppoute  prettdent 
to  the  general  drcumsiances  of  his  own  case.  We  consider  the  book  one  of  great  merit  and  utility,  and 
we  confidendy  recommend  it  to  the  consideration  of  the  PTo(etsion."—S0/ict/in^  yaumaL 

**  This  volume,  M^Tanberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  1869.  It  has 
had  the  benefit,  theiWbre.  of  patient  cane,  and  patience  and  care  having  been  backed  up  by  extensive 
knowledge  and  keen  discrimination,  a  work  has  oeen  produced  which,  whilst  it  is  not  likely  to  bring  its 
audtor  any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Profession 
and  the  Bench  a  very  decided  acauisition. 

**  Mr.  Pemberton  has  digested  the  cases  without  expressing  any  oi»nion  as  to  their  soundness  or  applica- 
btUty—noC  giving  head  notes  as  too  many  text  writers  are  fond  of  doing,  without  taking  the  trouble  to 
consider  whether  the*  reporter  has  correctly  epitomised  the  case,  but  stating  in  a  few  words  the  effect  df 
each  decision,  lliis  maxes  the  work  a  compendium  of  case  law  on  the  various  subjects  comprehended  in 
it.  How  comprehensive  it  U  we  find  it  impossible  accurately  to  represent  to  our  readers  without  setting 
out  the  table  of  contents.  We  have  looked  through  it  more  than  once ;  we  have  carefully  examined  the 
dtations,  and  we  have  formed  the  very  highest  opinion  of  the  plan  of  the  work  and  its  execution, 
and  we  fed  that  Mr.  Pemberton  has  placed  the  entire  profession  under  a  lasting  obligation." — Ltew  Times. 
**  A  somewhat  hasty  investigation  of  the  book  has  disclmed  evidence  of  the  conscientious  labour,  regard 
for  accuracy,  comprehensiveness,  and  practical  aim  of  the  Author.  At  this  transitional  period,  Mr. 
Pemberton's  work  must  prove  of  great  value  to  the  Practitioner  in  both  branches  of  the  Profession, 
harmoniously  combining,  as  it  does,  those  portions  of  the  Old  Procedure  in  Chancery  !Ieft  unaffected  by 
the  Judicature  Acts  and  Rules,  with  that  large  portion  of  the  New  Procedure  which  the  Acts  and  Rules 
have,  without  ambiguity,  demonstrated." — Law  Magasitu  and  Rtview. 

*'  The  operation  of  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for, 
but  even  necessitated,  a  new  puUication  of  forms  of  judgments  and  ordos.  We  may  safelv  say  that  Mr. 
Loftus  Leigh  Pemberton's  work,  in  our  opinion,  should  take  its  rank  among  the  most  valuable  publications 
that  have  been  issued  of  late. 

*'  Mr.  Pemberton's  position  as  one  of  the  registrars  of  the  Supreme  Court  of  Judicature  would  of  itsdf 
be  a  gnarantee  of  the  genuineness  and  correctness  of  his  prMedents.  The  title  indicates  that  his  work 
contains  forms  of  iudgments  and  orders  of  the  Court  of  Appeal  and  High  Court  of  Justice,  though  we 
must  explain  that  these  are  diiefly  in  lefewaoe  to  actions  assigned  to  the  Chancery  Division.  But  die 
scope  01  the  book  goes  far  deeper  and  widlir  dian  its  title  would  intimate ;  the  forms,  indeed,  are  very 
numerous  and  comprehensive,  all  such  as  are  Kkdy  to  be  used  in  the  ordinary  practice  of  the  Chancery 
]>ivision  being  embodied ;  but  beyond,  these,  and  subjoined  thereto,  the  rules  ana  orders  with  explanatorr 
,  notes,  and  the  supplementary  .treatises  on  the  practice,  backed  up.  in  all  cases  vdiere  authorities  are  needed, 
by  dtation  of  such  authorities,  compose  in  themselves  a  work  of  paramount  importance  and  of  universal 
utility.  A  very  superficial  perusal  will  satisfy  the  practitioner  that  not  only  all  such  matters  of  practice  as 
he  omld  reasonably  have  expected  to  be  embraced  in  a  book  of  this  kind  are  comprised  therein,  hot  also 
that  nothing  which  ought  to  nave  found  place  therein  is  omitted.  The  cmlinary  forms  of  judipncats  and 
orders,  the  nucleus  of  the  book,  have  in  most  cases  been  settied  and  approved  by  tlw  judges  ;  ^Ul  thereb 
plenty  of  original  matter  in  thb  book,  and  the  industry  displayed  and  the  amotmt  of  knowledge  of  pracdce 
embodied  are  worthy  of  the  highest  encomium.  Mr.  Herbert  Jadcaoo,  of  the  Chancery  Rc^;istrars  office, 
dcfenrcs  a  few  words  of  commendation  for  an  admirable  index  to  the  work— a  feature  of  the  utmost 
tmpoftaaoc"— ^4nv  Jommml, 
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